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Editorial

It is trite to explain the relevance and importance of scholarly publications
in expanding the frontiers of knowledge. The Journal of Ethiopian Law
strives to publish writings that contribute to the dissemination of
knowledge and the enrichment of the debate on the different aspects of the
Ethiopian laws and legal system. All along the Journal combines theoretical
and practical approaches to publish research articles that explain principles
as well as commentaries on court cases that scrutinize the practice.

The research articles in this volume cover such wide-ranging subjects as
insurance, speedy trial, employment of disabled persons, access to genetic
resources and benefit sharing, and the criminalization and punishment of
inchoate conducts and criminal participation under the anti-terrorism law
of Ethiopia. This volume also contains three commentaries on court cases
that focus on land use and mortgage, a note on the Ethiopian Arbitration
and Conciliation Center, case reports and a book review.

I am pleased to announce that Dr. Assefa Fiseha (Associate Professor,
Institute of Federalism& Legal Studies, Ethiopian Civil Service College) has
joined the Editorial Board of the Journal as of July 2010. I thank Dr. Assefa
and all members of the Editorial Board, the Editors and the Secretary for
their efforts in the preparation and publication of the current volume. I also
thank the following. people who were referees for the research articles
submitted for publication in the current volume: Abera Degefa, Aman
Assefa, Belete Geda, Getahun Kassa, Hailu Nigatu, Kalkidan Negash,
Mekete Bekele, Nuru Saaid , Mehari Redae, Samuel Asfaw, Sisay Alemahu,
Dr. Solomon Ayele, Taddesse Lencho, Tewordros Mehret, Yonas Birmeta,
and Wondemagegn Tadesse. |

Girmachew Alemu (Ph.D.)
Editor-in-Chief
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EI°C 0L.4T POLADT T £€ PONTAN::

* Henry vance, Handbook of the Law of Insurance, i-+A"®. @oX ch$- West Publishing Co.
(1951) pp. 94-95 PoLhFAM? AOPP°AA: “A contract of insurance is executory and
conditional. It is executory on the part of insured and conditional as regards the insurer.”

S eU7T VI 77 o277 M@ havdear H0C PHI1A ANl AR PRING: ool5F i
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Poo&7 AIENVFSE AET AM9° Q8ALNT 0ATIAN AIC hTrT B
AFT9° hhh h1766°  B9C faofT oA 2T ARG @A ooVt
grod NP7 OPHeSE LTHo ANTANN AMShC PEP0T AIC '@-
hre 3 PE Pavlt 7 PPUC WHAY LAN:

The Law Relating to contracts of insurance is part of the general

law of contracts. Contracts of insurance are, however, a species of \

that special class of contract, contracts of utmost good faith. Special .

rules therefore apply in insurance law relating to non-disclosure and

misrepresentation which differ from the rules applicable to

contracts generally. Otherwise there is no principle in insurance law

which 1s repugnant to the ordinary principles of the Law of

contracts.”

Kovss?3 @A Polavipriar ch? PP @A h7 ~?45 G568 rar:
s 77 Paee} @maeF AR helant Fod HWCLPT L5 Lo
Pe09° +7 AT @-F' hoQ0Am WA PoLoo8f) STm-:: Navlfr9°
oo} @waeF3 7902007 hdO-F a7 N40F° A3 % +4.9797 PoL0°
- gt (00N T7?) AT AT wINmD Priamhht: RHNTF Ao Add4.
Nvls h? AT hddeT ho95Too° +¢ PN a2CPFs LHF I
PoreamI” ooy FAT~:/ '
TCHI° COhLD/ 100

AA NooLt 7 AL R4 ATIAHE °U-C P7LhHADF LNLARA-

A Contract of insurance is the primary example of the class of contracts uberrimae
fidei that is of the utmost good faith. As a result, the parties to it are bound to
volunteer to each other before the contract is concluded information which is
material to the risk.?

Paof} @ PROI° ¢7 AMNS 10A@- h7Lavl1- aohh) Pria- 7°9A0,
i ALUI° Py PO 1 PPE 15T @ hovoosol4 41 535
AT AN16.4@ AL aolE Aot L1854

ITHCTH9° POhLm/ O AWOTFI° AChT BhEPT ONoel @A 509
P7 AS @AY MNLD AT TPAT

¢ Carter V Boehm (1766) 3 Buir. 1905,
7 Raoul Collinvaux, the Law of Insurance 5™ ed ,Sweet & Maxwell, London,
1984 p.11
# John Birds, Modern Insurance Law, Sweet & Maxwell, London,
1982,p.83
? A7°¥1A: E.R. Hardy Ivamy, Principles of Modern Insurance Law 4% ed.,
Butterworths & Co., (Publishers) Ltd., London, 1986 p. 119 et seq., Merkin and
McGee, Insurance Contract Law, Kluwer, London, 1988. (et.passim).
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ool A18A0T hodr LA A°aA PUA DAG0LS @A P04 AAa-
looemin PaiAdl.ch.k. 1678 NUA9° @AT AL 44997 10 AT
= AMLAL MA@ QLY #TC 2C himend v3FPTF @07
Pt TPE POULATD MR ThOdhC AT 107 PLPE 189 hoPA
PLA ATLHU AWPZE TIC 77 P77 ch. k. 6867 AS 668 h& T hlichC hY
£90% Nam HThATS Ot tT PolavAnt L30T LASICIA Q994
F VAT

Pr.ah.d. 667 NATPRE Pavl% h7 @-OT €27 AFST 924 (oo
M@ AL APTA hHYP° Ah ¢ N7 NLPPANT 10 AF¢H Qoo
DAL POLONLAT®? ARIPT AovoolT POULOTATT  ISTFm-39°
U3 2F NThhd oo 70T AN QA £LY7.94::

I AT oo Nlood ThhA 10 ACINT A2ORKCTET oy e
wé AL NTO AICTF AL Favi@m Nhihd. 667 2°C PrU.o-
V3 aow ik POLhHA®. ANTFAG Y.
The underwriter knows nothing and the man who comes to him to
ask him to insure knows everything, it is the duty of the assured, the
man who desires to have a policy, to make a full disclosure to the
underwriter without being asked of all the material circumstances,
because the underwriter knows nothing and the assured knows
everything. That is expressed by saying that it is a contract of
utmost good fanh uberrimae fides'’

(7L} (6R.@ PGP I°39° 190 PAT®: aol3 A 380MM~ Aaomifd
Pl Qb 7% UN?P O POPA . flooify9e Ly oo}
AIROMD POLLAID oo} M. ANLALS MP7D PIPr17 M4 )PFG
TLELT QLM Navf} QL@ flood: Pov AR T80 AAd::

TRICAI® ook} Mo 0-()-7 7C PO PN ool L T
F”me-#*w- g°39° ?7£' PA?" LBUI° Pan€} DA PRRI° #F AMFS DA
i GHI° P3 A 1720 A05 ﬂmﬂ"f)'m /'7‘(.‘7-9" P8ché-@-/

“Brun Otto Bryde. Insurance Law, unpublished, Faculty of Law Haile Selassie I University,
(1983), p.104.

"ot Mo PLLD ST ®LI MIDF LMPA AN PUUTNTT SLYICT /facts/
o AR @9 AL PTO BTAN: ALY hom& R@ o0-f KWHC APD-+To-
LMA PN FLNCT TETF@ AChF APT RILTLTA Llovdd AILH U
T Q@ PULEA PO T FLTIC 0L M@ ANTABS® +0h- hChC APCANT AL

" Rozan V Bowen (1982) 32 LIL Rep. 98 at 102
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v (LOA fchi T h@oven9°::

N3.chd. 667 oowlt oof? M@ ovINR L7LIN® 10 avLh
P MePATT ML @LF (@i ORI ARD PolaeahkTIS ACH
PO e PTMT FOVICT NoeOA9® TNC Ti oodOL PANT Nav g%
Mmeem Nird o0k LAMVTF®  ®KENCT oL OcD0r 4417
WIL.ONENFar PPLLANET ALIPT Acvaci POLENTATT 19T @19
GLTICTHE Y AR U o€} Mo POLED-FTOT RENICT
hB LA ~

AL ARMCT ASMMC 11806 %4.9°. NON®. PATIANH 167 AH0HN
AR OATER 18(2) AS 20(2) aowld PhR)D aoooll§ §&TIC TINT:
“Any fact which would influence the judgment of a prudent insurer in fixing the
premium or determining whether he will take the risk”* 1. BV NICL4 LR
ol GLHTIC T ST AT havid oo (el
PO PNNEAD.? AT MBI® oo T4 NoohmT AALTTT PULONKNT]
K80 POavpll §LVIC TINT 1) AN ATLA° LTAN

NATREP Pao®? AT 00T PTEE €46 7ICT AldALS PIF ChRD
ooollE G4TICT (material facts) AAN ATROLTA NPAR P-HAM +CA71
DRI° TMLLE LA PITL MWF ALPP ATLY Ohch. 4. 667 AT 668
AFECA PML@7 ADFAN THC RHLT mPAA ALCIO. WiILTLhHA®.
CANA TN .

On the question of facts concealed and false statements, I have included the
more nuanced sanctions found in the French law rather than the solutions
set out in the Maritime Code, which are perhaps too rigorous. '’

B aow it A3 av 3 M. avTAR COLm0PNT §619CT T (facts material, material
facts)h 78 CoolT M7 P74 Al 297 (opinion)aAdae P17 A7 ANl Al [ Y UTAEE
ARIGIE PaveF MAT FSANT Pong? M. AvEEPT AmPP ML9° ALAT LTA
LUPSA: £U 0L U a3 M@ N7LPPAD. 60T oMl AL PUID.P0.T7S
PoUYMT LU NECor AL PAMU-T avlR TnhRA tm. haiat addteC ANTa.
o lBPF FRht i 914017 0L PHTS ANT ALTA:: APa949° WL hiY
0FF 072C2 270N €. 7 AL CHmeOm7 oo % h7% 98-101 A7LHLU-7° 1% 104 AT
1407 LaoAh::

' Sections 18(2) and 20(2) of the English Marine Insurance Act of 1906

15P_eter Winship, (editor and translator) Background Documents of the Ethiopian Commercial
Code of 1960, Faculty of Law , Haile Selassie I University, Addis Ababa, 1974 p. 83
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DNT PArEF? mie o o067 hPF? hoo@ne LAY (144708 HhT7
DOTF POLFRFE LPP NND. AN T3 POINILE DAFTFF At Fou
(TCT9° POMLD.)::

MaAELe PAMC M7 €TC 300 AL “NAAGINAST ANTE oo 70,
Maeonm ' N9LA Lo PoLhhA@. HLF 190 -

(1) A7 P Ao ARIAR oodlk @R AOET PV

aohem, ook P°H9° AT, N993AN ool P84T N181P%
Ao lh NTLENT ALOPT (40h) AL AN A&

LA} ANFELT P99 WP PRSI A POLLLCH
ST

(2) ARIAR aodik ©LI® N1OT CHAMM. oA Wi
O+LLI0T 02 AL ALLAD. 18T ®LI® oo T4t PRI IPS
ALTH9° A%, PAINRGIT DN LN 1o

(B) ARSI PHLLINE A PPTFAA AN AALT ATE P
NAIGH Pthéam P2 (TE7199°) N9°A@.  Po700A
av Pl PN AIRPY A7°TR PRI ARGLO. T
ALY Ll

NACTTI® NOAKC AT AL PHLITMI®. MNP LA ooaolE Y:: gvaoHT@.
AoofT MDPT T AT AFA Aer&T MPF 77 & PA omT
STLPA: PARC AT 27122 MNP £A QAo P MHALY® NATINHT FE.
AL N7AR 2 2A:1°

OL PIL ANF NWieonh 1€, 667 C ¢toevpht oS “ov77 (ch @
POTS  ATRATATO P2LLATTT  ALIPT  Agvootl}  POLENTAT}
MGF@DI CETICT CHNTO AN MATERE AT CO1ELeAL (8D
ool QLTICT) ovAn.f 10+ A AOONL LTAAN:

N%.ch.®. 668 /1/ /#C “Am3tSom TIC TIAZRAT OLPF $C R0
MR, U7 @A ALPPAT LI TmPTId he A 1TIHN ATLIhFA
POLLLCM T @A LPPA 'MC ANhTLLOT L£4L0 ATLY 00T 7TICF
oL NhOT PHOM o070 mPTF PaolF A} ANTPPT Ao-ma-NT
ALYt 7 FNAC P@9° AN AL TESLAL ovaoHE A0NL
£TAN::

'® Sub-article (1) of Art. 300 of the 1960 Maritime Code of Ethiopia provides: “Any
concealment or misrepresentation on the part of the assured, by which the risk insured has
been underestimated, shall result in the cancellation of the policy, even in the absence of fraud”
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REI1IC “TITDI9” oo M@ Paof 0477 APMPPAT DAAD- AL
®MLI® A ORI MLt PULEOPDF FHTIC ALYF Pab (RO}
229 A0 EPT ANOTHT LT PHML@®S PHANPD NFOP TC DLI°
ThANGT D §4Y1C LINK $C 02 ATélm hLD PHISH? heohmit
Lé¢mdl MC oL PATSEOT AoohmT APLE W7 LT AhhG e
hrPPAD ®LI> ALONEA h+PPA® A40F PAAM PLONSA ®LI°
ALANGEA LPPA MC P£71.20% NIPF 1

MA@ ot POLENAATID I NATPR S Povf? M7 WIS KLTIC
PR ADTLPT ALOADT PULTA /VELLA 401 1@ ALLAT® Afe
NAe®\? cht 20ANG oo/ PAM@ Pao? 147 ATRANT TeeE
APPLNAT AND AHLO- a0 Oen. SaedAA:"  (AA A1.21C Chtes g
Poolt T AR P0G 0L NThnd PATINGT K41IC LD
vl ANAAL K6TIC 10 KALEATS A%INE PULTAD P TPE
CPLONT ooRF Q6B Al 10 AR W% aof? (6B, 20 PHINDF
@LF° Ahhd ANTINGT° CHIADT F&1IC ATLANLAL P29 ooaoliy
LI LONLPA ORI ALONRDI°? N°IA  ANERELA  ovAh.P
ATLTILYL 1D LUTIP PULOONAM. €h.ch. . 667 £7321 O AP
PILAMI°  “@dT NTLPPART LR ARG M@ POLP@.PT @G
NTFDTI° VR PTS ARG An@. SALYT POl 0T .3
ALIZTF A%1aohi7 P7L.E0TATF TIST A9 U2 PF M Thhd ao7AT
AT 9me: AT ANEREA ovARe ATMPTIAT NA AT LU7
ML PILTF AT ®P T e ;18 .

TCNC ALNTY, NATIAH AIC ﬂ/"& '\.6 £A@} avAh.f WILTLhAa-
F S TAYi ol 1 %8
The test which is usually adopted is Whether the non-
disclosure of the facts would influence a “prudent” insurer

" In a note published in Michigan Law Review, Vol.25 (1927) p. 469, it was stated: “The
Insured®s non-disclosure (misrepresentation) being material will be assumed to have
influenced the insurer to assume the risk, to have induced him to enter into 2 contract which
he would otherwise have declined or to take a less premium then he would otherwise have
demanded.”

"%h 1967 Ahh 1983 9.9°. QAT P2 O-NT mr a0 (60, NF (PhTPHS oG srcm-)

ML USE SCE APT ATL reasonable insurer 20 PHAADT OLI° Fhhd
ANTINOT® CHOADT SETIC WILANLAL £L.0 avaoll§ §491C PEPA KPP MDT)
oA A“INeT ftheoretically and fictitiously/ hAPT ONFPC BT A78AMNL TN
1073 hHY° AA QHFA oo SCL VAT ANEREN ooAh.f OLaom$9® 1 PHINA- PHAA
10 POLA P90 A
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(though in some cases the term “reasonable” has been
substituted for “prudent”) Another test is whether a
“reasonable” assured would consider them material...In no
case is it relevant to consider whether the non- disclosure
would influence the particular insured concerned or whether
the assured hunse]f sought that the facts were material. 19
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0%.ch.d. 668/2/ 1A  M7C Wittevphtar V7 00 ALP7 Nkt
CHLAP@D D@L NhOT PHINBED ThL? s €6 TIC o096
CroP@ v CPIAT ALD hLLA NLA PP ATRVPY vk Qoo
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M@ TE ARLATS: A MA TPRTET 2% AeR® hYA&LYT 227
AP ATE. LU 00 RTC AC N7.0LP oolif? oLy hOtE
ooQNes, av(yvi oo (6B hoohh YALYPT 19 A2L8%9L80°7% NA+RY77
a0l AV PTRLNP@® (LF3@P TC OLI (hNT CHIAAD (FTFhhd
L7A% SC o027 M@ ARLI@ 1147 PONGA ®LI° ALOKEA LPPA
NNLarS  AGhé.am @L9° ALANGA NHPPAT ovhhd LADT ARYTT
au 7 QD@ AaoLy M0 h?LheEAa 13N AL LPINPA::

ALY NAL NAaeL0PS hNHE ao90m, aodmls h? Pol.A0-7 AYI9T
+Phé-A:: Ly $Th £79° MATPR P ATI240.F PSO.S TAER a0l
Oeh. PUPI@. ATERSE oo2F LCET hMImePUTF@m 7ANPT A7C
NNTS hOTE a0, et AT L3 2A7 P7ULAD7T TEE A4
ASLNT: PATPESL oot LCET POIMePTVT@ 7°ANLPT haP 70N
ANC oo QRET ATETONS U4 ANT NATERES aOT ot
&% (D, MNILPT P.Mea-NT@F 7 ANPT POAST haTeR e
a2 LCET o QeePr° LY FUS @O0T ikt A1240.
PATORE oo LCET  POLMESNT@T  TANST  P9%avhnt:
AVEETTT ANT oo FAILPT Atavddf ALIPTF ATLmean-WFo.
ZANEPTF L1 TAN ;

CATEES a7t LCEF A%LMEI°NTS AUF 24 AL QAD PWit+TT
fha AN /workmen’s compensation policy/ AR ‘U3 PTF “conditions”
01792400 1eA 22C MO0F@® €TC AL 19 PhLD avaolld §41IC
(LENP OLI° NG 2R NLLS® AN O-LP AL} hovdé-
N0+ C Nich.k. 668 AL ATLtovAntd 7 Hhe A.L24L7S Nhchtt
DL WNTIOP NLLT CTALE MM T AZLTLEOANTA AdTINOI::

AATS AT 7TICT NP2 wAC Paoit AN, (Burglary &
Housebreaking policy) A£ AU39° U72F (conditions) N7LA@D hFA
2C N25@m £TC AL Pool7 M~ (1790 AhF AL PIPAT® a0 PF
AT aolP} oo AeR@ NTAND  gowlt NB3ALYT  AeomPd
ArlPLoe P TRCT ATLTLONLS ovf£F M@ (“TohnFar @G T
hwdlFo aIha®PF hAEF PP ha 089 ALK PPL  £L.0
aoall§ KLTIC /VELEN $h b ETT TANG 0% LUPSA LAA:

LU AN N¥71L A+ Nt 668 A0 hwida AP IPY.
ASTIPA?:: DAL Aoo AR ATLAPhi@ °SANT N3.ch.d. 668/1/ #C
ntecAnto JC AoeAhd L2MN@ LIPSASE TIC 77T Q. 668/1/ ~C
¢taohhta mC PA @Ml ABoe®) oo Mo £LD  avaolF
GLTICTT PLNPa L9 NhNT €8 P37 Nide oolP3 ARSANT
0revaht O ALWIar ALFTS ODLA ANC fooF0T 7°AA, /Burglary
and Housebreaking policy / A2 77 '3 40 L1087 MFATTIT LU7
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0L Mttt ALAL NLLS® NF o7 Mo PRI ogoaol§
RLETICTT ALINR Pl ®LI NhOAT a0k TANDT O-LP
AIR91.82CID aoRéF WHLANG::

PhAPEE aofF LCET ARNTS AcolP hLD oo£F A9LmeI°NF
7"\, /Fire and Lightning policy/ @0T9° ‘U-%F2F' conditions N%.A@-
AEA A5 @ #TC AL PRI ovavtlf aolBOFs PAINR mLI°
NchV a@2AX NL4Sm P27 (6R.OF N7AND oowlF Agoh]
aMePT WILOLLENPCAT ALavdnt NN +ANCHSE ASE @17 DALYT
700, /Private Vehicle third party policy/ AL AUIP° ‘U2 conditions
07900 PG oofoolf #PC AL Pa0INRPTF AGYTIT AwLD
G 07NN oomPP PRoo L o 'f‘”“é\h:l;‘g\ N
+NhChePT 7"\."\‘9" ‘\.6 faT!(D‘ U’ﬁ:ﬂ’ fﬂﬁ\ iy

&0t 2értk /Fldehty Guarantee/ 7 h.l'l. AL LI NoveF M0
PHAM T A PTF ot PPaolh PYE aowld basis of the contract
TNAD ATLTLONS AN NARA 14T ao&F A0 ALIS PATIND
@ NhAT ¢+twm £L2 ovools §4L11C hA NLLSD 7°AND O-LP
AT T TRE. LITA::

AU N2e AL Wit Ph PR e oo £CPBT holmeVFm 7 ANPF
oohthdy L “tiéhd. 668 PIN HELCID PHPLAT- PO oo}
700G PN G-y hRD AN /all risks policy/ AS PN AN,
/Money policy/ ¢°9.00t AF ST@ MAA OhtT ALaoANTI: LI
LARMT PSO- N0 NTEY 00T TANLTF AL (Havpahtor muvz.ak
Ot OLP LI v M PLO avavl §4LTICTFT P e
WAMNME BLI° F7 N h( S o020, 273 ham NF 10 NATLA Yo

AMPAL TS AMMPE  CATPRE oo LCET  POLmeI T o
ZANPT £L avavlF KLHTICT hoofNPS bVt hooDAR AP Oth9°
TAFoe@ ATIFTO: AMTPE TANPT Poof? M@?  oofih
POLEANN: P10 ASTETPAT: PIAAT LU FIC PN M7k 70 A
Pch? AO+9° (Continental Legal System) AT940 Pavf? h? Chaoiar
(Common Law) Z“ANLT? haome9® ALIPT ALPCI:: PhTPEEL oo
LCET  PMPPWTFD ZTANPT  PAIIAH LT OABLPT
PP oo UF O TANLT AL hAP$oo:

NooenndA9° | Phooihea> ANT9° (Common Law System) A1CTF IAF9°
it PHY AT FmPT AICT 0851 ObTHh A A%24hS
NATIUH AIC £22 ovaolld €LTICT P77 00 L.L0E ©L9° (haT
L1246 @L9 N0k N&NE @Mt AL 10 oo Asho 7 AN
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O-LP 10 AN STAN: NA%TSh AIC N343L AMULPT  PoLhtAd.
AOTAN 277004 P\ :-
The material representation must be fraudulently made in order to
avoid the policy. The defendant must show not only that the
- representation was material and false in fact, but that it was
willfully and knowingly made form a fraudulent or corrupt motive
or with intent to deceive.”

(TANG7? DEP 1B ATINTI L8 daolism- 5 a0 14-7ha
P1LLT ooU7% AT BUI° faolfy- 4000F 2942717 PO PHOmm-
FLIC LI ovomlHT CLiIC ool 7S LHDI° QhOd PAOm oolFs3
AF VeV} PTOM® hits ooTAm  oolfr kfFmd P340
M HAT 177041 FATed  PHAM oo r9° FI°0C mIP3 LA/
TCTH9° PBhé0:: hag Piacanta. Ad+An AT tmNe S A%34h
A1C MW@ 26 AR LAMS A°C POLLO hT7 PoLhtAD. Yo.:-

... That a false representation if it be a fact material to the risk

avoids the policy irrespective of the good faith of the one who

makes it. A false statement or declaration of fact material to the risk

and upon which the policy is based, will avoid the policy, whether

that misrepresentation be the result of intention or mistake not so

made.”

[BRD amaolE PIFy hOAdF oo FAm: ovFA8 Jenar NP7 ANS LHT
ABNT ZAND7 @£t FRCIPA: AIE7NN@  aowld FL07
N2mNL L2 ovaolly T 4770 A6 P1RLT vty oo90w  Aovdimit:
D@ Qi1 LUF DLI° NFF ARG P1LL7 LU-3 DEI° 1Py 1
Rl AT ONT LM TANDGF @Ld LRCIPAS TCIP
fOhé.@ 10/ NI -t

NATIAH WIC A 7 b 200 o7 Gehm7 AT PHL4T
a(i? ML HhO+s eo20em ¢CF  An innocent misrepresentation affords
the party misled a ground for avoiding the policy, a rule which also applies in the
case of non-disclosure.® A% AMG PAAM AT a@Fh Ao Td=s0r
ThIT AT D73 TANDF DL TTLLLE T3Pt CAMPA::
LU L NooAf79° AL +4.87% s+ +N\h +ONSA:

2 Michigan Law Review , supra note 17, p.468

® AL NICE “I0F @8 .28 ¢tavahtaL::
**Raoul Collinvaux, 72C2 “I07®@8 €.7 7% 99
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hLD AChOL av'i&7} QAT TAR

2y 100 Con By 02T 0ad. A ONT A2 S POLTA (L7 ALY
h38.aoM) P4LLID. haohii? AS Y0NS ooPhem, haohmT IC m\"‘l.,?.?'n
golP'ry ARTULET a0 1A% ADSBAU-:

KL APhNL o083 OLYINF;DP 283 NiooAd N7.4h.£.667 AL O-N
Aaowlid @89 harde 03 (b1 eof? Mo £L2 avaol§
GLNICTT o0 ATAMT 78%3 VTA oA hioowit (A L7
hALIM APONEL NAGeLS. PooIAR P71 h.ch.k. 669 7C oot
ATTRNY:

7.ch.d. 669 hC(r Né. h'i‘?.é-'?' neTe 667 ?\‘1‘ 668 -+hr g US
ha-ara- /20 VIA® WP P9R9° P73, ANS  ANLALTT ?‘M
Py POLLADP TC PT ASTIPAT::

£2.9 ovalE SLTICT NTANAS ALLNE TIAAD a0 Ah@ DALY
AACLONENT AR2 NTHIAS 09720 A48t FMa? AéL0T (1°T0héA
MLI° A%INNhLA NoPPA K7L fha aofF 7 AN, T44%L aelf? hEovl
03A oo eHMAT LT od Aoowlt Atélar hLD HIAM
ML POAM LIAT PG o PHIAT hLD APhL o087
ATIHAA T LV9° HALCT oo OHMAT KL PaoRANT OLA
probability APenovlar ovh&T  LMEIG @4 Noowlt O
haoaoiqh $29° Qe ooy GAB@ A79%T 00T LANITFE A%AD
NPT oG LTO 7 LALA: WFS QLY 412 o7 LG h&40
w7 Poof? AF RhLD ANELPT ANOMT POLTATY
FLIICT AaeL? (M “INFOP W78 LLTIIA:

07.ch.2.669 C hF “THOI° %987t o7 PN hLD APhAL
av'L5y POYLeAE  URPT ATAINA DL AAMNT: AR M
oot MO ATRINOD PLAID LLIOM APhNL ooif LLAMS aomi
a7 (e, ALIM N47 Aaohavt @A (LELCT AH8.0 APhAL av'L&v}
NLOrP SC LM% SALTE Acodldh hLPPAT MC ©LI° NLPPAT
A70.7 hhhiae @87 ALOKTA hFPPAD KéNT PAAM  AQGhEA
LPPA INC ALOY 10

0AA A121C haode 92240 QA ehwtaod PALD iRt ®OL)1A
aAh LU NFA PH.MLEOS PFoP@ “TaNE Upd @ (LoowliT
LF3oFr SC L% OMho 0L Ml KAPPAT LA 'MC @O2F
APPPA LPLE WINT LPT A°H9° %84T hMhee PHPPADT ORP
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ALHNGEA ATPPAT ATNTE RLNDT ALPPAT MC ALH% 10 <10t
T |

N7.ch.®. 669 2C AIRTL11ID. VrarAdL oo+ NAATPES PAVC h7T
¢. 301 “LLCAA 1Ah PLELA2®. AL2 QA ahl%” N71LA Con
PoLntA®. FRTIRN -

(1) PRGN @A NPLOSNT UL BRCAN Hd> CTLEAID. AL
PhOL AT RUTE U AEOP AL AL
AN OP PAINEGTIN OO L.6TN BUPGSA::

(2) 2V PALOM. oohNL AATOGIN ALE1 CTHTILO. RILVPIS
LU PAL? ool PLLOM. AZNEO NMNE. dm. F°hTeT
PPy AILPT PAIRG I T7HA ACH +¢6 PS DAFO.+ O.N7
aofiC ®LI° ChINEG I THN ATSanacC AZINLE LTAA:
ALOm. PhNLm. MAA °n7fT PP ALY 77 THINT
NaoghhorC A 30-¢Hr P TAM:Y

0794 NAT2AH AIC P£L2 APhNL oo A+PPL oISTF Q97
ethm AL i HPPLe 1TT NOAFTO. ONT o7 MM LLOD.}
APNNL aoi®  Aov27 Ach.@. POIAOP L3 APENT hANI: AOTeC
a3 A DAL COALNT ALD APKNLY® ATh, (LLL oo&7 Mo
U@t @ ALmNPt-ge::

NAYI0H AIC AOmPAL A121C £L0 avecliF &4 NCTT PU1A0F
94 hdLao @A °0LHF IC AS hdd ALAT DC PHPLH i
2UTIIC B NCZN A TCT 'LC& W7 htAm. b mr -
The duty to disclose material facts is cast upon the proposer or insured
before the contract or a renewal is concluded. At common law, there is no
general duty to dtsclose material facts that occur when they occur during
the period of insurance.’

PSP NATIAH AIC D870 (07 NevlT MPT AL ¢HMA ALUG
ATE  MOAT ONT 2%200 AQME ooPPA 7T hivEhAhAP®::
N&?52% Pavft AT NEALT® AANT ARD ALk ParR ST abeT
PrLPL ms: By NCLN AT TC71 BCL ARTLhHAD. £+
Certain contracts of insurance, though most notably those of fire insurance
do, in practice, impose a duty on the insured to disclose facts occurring
during the insurance which matcnally increase the risk. The term that

FRATCKL VI 11t o P T PAKC b T904T ONAL . 8T (11952 9.9°. (VHAR
POM: A0 AN

32 yohn Birds and Norma Hird, Modern Insurance Law , (5" ed.), Sweet & Maxwell, London,
2001, p.122,
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imposes such a duty .is usually, though not necessarily, a promissory
warranty, since it provides that upon a failure to disclose, the insurer can
avoid the policy.”

B3 ACRO AS $C°1 UCE a72441T N@A P7LMAD. £L.27 hPhNL
ool PMADP IRF 00T M@F PULENILLM. NLLrT 0L
QALY  Poof7  Ae@F  £2.2 YAL1T P74 @& TICTD
N°%.ooAh T WA Ae. NF 0fP& WIS PrLENNGTT hRLRAT:
oo MO Ah@. F a),69" A% ?”‘L,?hm T3 RIBIAR
Y A TA A

haofF M- PPl n':m hz,oar m’hﬂx a8 LUINF 0P %3 AF
ALP? %k 669/1/ AR PHMA®- PoohNs. ao30% LIS a7
Mo N7 LVA W ONT 2MNMOP ATSAVTS taodntbA: QLU
oWl ARLIO- APh ooilf P°Nift @RI oo ih® FooLF L@
Pl SCLT QP BU ALY ANAE £C1T @pd° vt hitéddaot 47
EI°C Mhrrd AP0 571 DT aolBa Aoofd Aeh@ oo¥IC AANT::
ARL2@ APhNL aol® N30k ML ahe Paofd Mo £CUT
ALLT AA hPy o073 M@ PhL?2 ANNE U7 avhik? hodht +7
PP hrrd RI°OT ST N9120AT 14 00T AL Geh@ 10N 0P
ATBANT M 2% ATA LU ¢15 ¢91 P2k 7241 @A A2 ACHT
DPPA (70K 1LhAMAT® ¢730 aoPPAT 17 €7.0h.42.669/1/ LhahAA::

\2.ch.&. 669/1/ PravAht@F PUINFOF TLAS L 120 VDT
N9°4A, AT NHPACT A°PIA AL A A “FavAdl PULmeINT
-t oon S TCT aohSa7 AANT hLD2 oo ANMF AN Povh S
AININT h@ T1ooAAT Y @F 1885 avAplrh NPLLm T¢ PALD
oA U3 AATLPIS oo Q@ o (Laowld 2T NPt §C
AAPPAT® A7D7 QLA AGKEN hiPPAC @LY ALAMEA NPPAD-
AL PAAM PADGA NC 0L ALONEA LPPA INC NATLLNT ool
M@ PO-U °9avAAl - oo S@7 @ 18€ aoA\N1T WLl 7
AR Q15 7 0T UBI@r AoogF AeR@ ae20X  ATRANT
ATLEAT: NAA A 27 BTa- oo ¢HMAT oohS N@Y havAATiTH
®L. MC 99°0C +Ah Atont 1H A1IA2hT ALAT hé? NLA o7
Mo AARLI0 APHAL ovif ooI% LI PRI OAaolP'r /41
oo S@® L MC 9°NC ovAn PhL? eohl& S ¢7LémC hUS
LU Ahdord WPV o7 Mo ANAR2@  ovalg  TTndod

B hAg NICE “INF o8 €32 PHovpahto. h1x 122-123::
# hag NICT “InAdoi €.32 ¢trovahto. 1% 1233
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PoYL AT Q@Y hoeAANTT @L MC 29°0C ¢1HAhe (b oo SO DL
Y28 AN PG hoeht P OEIC A RPN ST
aafAm 1 0T SUPGAs:

a0 % CHMAT KLD APINL 01577 TINFOPS ANINTOP 7 97
oMt ATLCLEANTA NWhohd. 669/2/ AS /3] C TREAN: AN
O-mnAE AT PO RICHY® 15/ N3.chad. 668/1/ /~C %o U
ON SCH AT RILTUTAT 25/ Novg? Gen o FATTS 9°Coa
ALCH AILTLTFATAS 3%/ APPmA PLLOT ALI 19°79° oo} Ash.0
-1-7ng5»'7 T4 Wl NTT0hEA @ONT RTRPTA 9947 RIRTLTH
qar:: :

PR..DT APHNL aol& av2AR Phchd 669/1/ Poo? M@ 787
ASCr PAPTPME AFE N7ANPT AL AdtaoAhtI #2997 (LA
Nl F Aremenn- LU A7 ¢FANT 9°R3eT ChTPRE ool
SCEHEYT  PMmerFe- TANPT NeTS CROOMST hATIAH  AIC
a3 (ERET QAPT QBT ATLYILPC Adeot AATIAH  WIC
ANKPCAN LH 240 “INFP® Ah.h. Ahh 1985% 9.9° &0 P> 7
ARG D80 A o703 1 NF oo@NF RILTLLNLANTS hardr
ol EA NAARLIM APKNL ool ooFAR  ANLAL  ATRAINL
ao 17 au\h9° i

07.;h.k. 669/4/ C AILTovhht@ PhL2T APhNL ool ¢oMNIaP
92,46 @-MAT NchSoT ooF AL T4LRA% RILTILFT TR TThA:
PAhLOT oof¥r N“%ovAbk ©37L hF PCTF ahaane® ¢Haa 71C
PA°: AAA A NhEET aofF AN, AL MPAN 1L32TF (197.40r
NRA 22C a7 P SCEE NRRG ALLPLAT NOFREPT NAC
SN .. MLI TIST@9° LANT hRD 7LeOhFN /¢ NSH BRe

L e AR L9145 DAL OtmedeT 091STO9° PRIEET LT
MHY @d oowit PLCEE %7 Lho SNMAT ALIT P10 ¢
k@@ LIPT §C OHhLAD AL AH POLTA®T PPOTS 1A avhid
CIPSA: LROI® LAAT ALIE PUI0 74 POTS AOME@ PoILTA
WPy PECEE %I A PThé®? mPAA ALY /TS il
ALeLI°C/ avaoAl SIPGA LAA:

35 1302, 669/1/2C SFMAD 984 ¢2L.eahTFAM 7 HCHC omt AMNL@- hiLy 0AL
h1& 7 hhh 26 ££92 avaold SL1ICTT DAAIAR L7 NhdT AAPINRS
P29 eahTFA®F @t (7LovAhT P194.0-7 h38.aohhk Bchdm LMERITAN::

3 The Litsion Pride (1985) 1 LLoyd’s Rep. 437
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oir 07 N7LELNT 1M /oo PHINAT ARD hooLlif: NéT
oLy Nori PtocAhta@ LN hovoodAt NéA PHPPL OITT
VG 783

Padlly hh4-£.£\37

MLy 208 @O0T $29° LA n"‘iané\h'?‘ RILAPhLD I°19° KT
PRGN Roogd oo MLE TN /ALY hhéédA ATFPPL @IST ard
@A MLIPIP° AL Paof% @A A0 TLCTT 7AMhe o.mT
aoQ vl PILEICLO: I} CovBavlfar aofAl 16CLE?° ALhdA 1@ Al
doPPA RILOUFA Nichok. 659/2/ TL&¥1AN: LV ik, 659/2/
27121 atodt W ZTA0@T POLLML® ALt thEA- e
etofrm b had 01A 2728 TN NATINhN  RUT @Ed
Atod? W e AN $C AL ATont WM hLhéAd TiST1%TC AL
PPy PUA W3IL avBonlfm oofAl £eLEMC hAhiN 7 ANe oavT
Mt ATRTILEIC L9IC TALT AT DL

DA KLY RhéLd o023 SCET ATLmeeNTFo TANST AL 9%
W30 hiU NFF 094 A%IPF AI9One-A%F:

NPT ehw oo AN, /workmen’s compensation policy/ AR
‘PRAPTF conditions N9LAD MM N6F@ RTC AR “PovEovlf@-
aofA” WLOFS “OIALH ALY PULAY WETT ATIENT: ‘PavRavdfar
a4 Nt @A ARIE Gaot M nPT ARLE AR Goo-f CULArN
gt ReVF P99A N1 LAM Aovhd WIE Govt ALAP £7Lhé.N0-
hey £99° “MALH hilT B U";é\

QU-A9 hL2 oof% AN /ANl risks Policy/ AR AML+avhntar
“PavPaolf oaofAY  hiME “first premium”  OHATE AOAA @h OFF
ATLBRNT LR POLhEADT AL0T AILTLoodlvl N3A hhhG@T oo}
A.e WraeAhh 7 ARTE %eot POLhENA® ALNT ThéSae A Installment
AhLA  DAZLTA  “first premium” fonfoolf@ avfAl Al0F  TINTTP
TANGD ANIE Goot M WPT ARLE GooT £ULhéAD aofe Wl
AGIP? LHAN:: “PacEand P ALY MLV L4188 Paefovdfar Installment
FLCT AOAL AILOLTAS Nhch.dk. 659/2/ oowlAd9° 919 hM%
TANG NLLIPT® L THa PovBoolf® Installment T47LL9° hdThé.n

7 op 894 MATCEP MNET CAT o bt NeoT® 141 AL £hlood7 Lovihrk?

AR AT M AMCAC AS NATPES ov&? LCET oohhd DA ALNT NAAS

NAL&T @A oo FLh NINLD. NCRC MPAL §/0T PAMAL? @AE  OF/NE PRCAT
X YF PR 5 MK 121-126 Lovdhrk
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700 o.mct oodavl AREICCI® CULA NFCICTE OIRLT ATRILTA
ATIMONG::

a7y LCET NTLMPPITO ANT ZANPT AL WEE P9177ar oo
AsR.@ Acgonml: AP THPPA NAAD Pory M43 oo} LG ALND
Aaohd. A aeQ1 V1T POLIAR AWLPT ot Gaowlt aofd Mo Wi
@A 0FF ACLEENT 1L 073% Lhéd ORI hd& A~ Lhid NLooAnT9°
N7% hed AT LPPA Lroo A LPF° 77 +PPL OITT PRLOTT
ahdd 07000l A240T APPH AWILOLTA avlavt hP8DTI°:

PYE@ QWY NEHIE “CAlF AhGLAN” OHNTE® 20-0 COn 22C AT
CAATUT 12./h.R.666 AS 709 AL Ctooantd. A4LN? N2H hA+hiA
9o M ATLOLLONTA PTG NZANET AL NARLNT h& P
PWLSTT N oopit A35IL hANTT Jo-:

o’ A N3.h.4.666/1/ oowlt oo®F M@ ARIEIN ovLE
POLhADF T Aoa AR oM P evhdd T8 @ e Pr
NL7179° aofF M@ AL0T7 Mo VOGN 11 Qhochdn NF s
MG RILTISTFN Vhch.dk. 666/2/ AL +taedhdd:: P00 €TC 12/
RAhA ATk Faen MTE LTCS ALTCS APT PRUT 0
RPC L£198 PGT aoddat héN: Non AL NtavAh+@ TR hA+hén
@A Lo-T 1 Q91N BN AP°I°-ET OLTT 1%L ATRTILFAN -
P78 T MLPP LY 077 0%k 666 OVFECN PY0L0.77 ANTAOA
THC HUT A2L7Uh+HAm. LIAR A
As for the payment of the premium, in order to spare the insured from the
sudden unforeseen rupture of the contract, I have included a provision, as
has been done in the French law, requiring a mandatory waiting period of
one month during which the insurance is only suspended. The provision is a
matter of public policy and cannot be varied by the parties.*®

PAENE  hhdd.A7F  MFoodht o98F 0. ALIITE P ool T
APBLINT AaohAhd N4V thD DONT A280@. 3L AL o
L @ 7L POLLeNTE 178 Poomief LMD Pohaodhi £73.92
ADTNFAU{TCHI° P04 40.)

Al N7°AN@ AL Noephda@- 2R hdhthéa o AR N
oo @7 0rF LELA  CINT ARLAY: P7.oh.2.666/2/ ANNA  IAR
ATLOLLLCIM av®d (GRLOr ALNT N7 ANG AL Ntaohhta- Poohd. P

% Peter Winship, (editor and translator) Background Documents of the Ethiopian Commercial
Code of 1960, Faculty of Law , Haile Selassie I University, Addis Ababa, 1974 p. 82

§
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8 QdAovhd e @-d- MLY- °n2eT NF ORL0r1 fautomatically/ &éTi 70
AN ALTAI: N7./h.k. 666/3/ AG /4/ RiLHU- 0éix N300 €TC /2/
Wl oo Achar FAThLAD AL ATShEAD TLE  “1941
ATRANTS A78h0400 NMET 0AZL oC 1K o0T hthihe- a-ato-
L.4TAN hAFhLA®D T7 Ohchk. 666/2/ #C PTR4L0... NAaohddr
AF O-nF ATIRLO ALTFATY P92A0r ANMA CHONL®D ALV 12héNT°
oh  HPPL ST 0P AI4EL ATPPAT LR 2OSA TINT
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Timely Disposition of Criminal Cases in Ethiopia

Tsehai Wada®
Introduction

Timely disposition 8 of criminal cases is a concept close to the hearts of
those who have come into conflict with the law®. As the old adage goes,
justice delayed is justice denied. Timely disposition of cases, alias, the right
to a speedy trial, though mainly discussed in light of a person who is
accused of committing a crime, equally applies to litigants in civil cases.
The main concern behind is litigating stale cases which may adversely
affect the rights of parties in a dispute. If a legal case takes too much time to
be disposed, one of the parties will be disadvantaged, for witnesses may die
or disappear, physical evidences may deteriorate or get damaged partially
or totally -and memory may fade. In criminal cases in particular, primarily,
it is the accused that is denied the right, for unlike the prosecutor he does
not have the freedom as well as the resource to collect evidences that may
be submitted to court. The denial of the right to a speedy trial leaves the
- door open for the prosecution to dictate the length of a trial and will
ultimately lead to wunwarranted pretrial detention and abuse of
prosecutorial power. Moreover it was explained that: 8

excessive delays in the administration of justice constitute an
important danger, in:particular for the respect of the rule of
law...Celerity of proceedings responds to the need for legal

" Associate Professor, School of Law, Addis Ababa University.

8 The term “Timely disposition” is no different from the well known term “speedy
trial”. This writer has, however, opted to use the former term, just for the sake of
obviating the usual controversy that the latter refers to a person’s right at trial only and
does not cover any pretrial processes. It will be made clear hereunder that the right
attaches to every process of the criminal justice system, starting from arrest or charging
and ends at the end of trial. B

8 American Bar Association, Criminal Justice Standards on Speedy Trial, Sec. 12-1.1 a
(2). Available at www.abanet.org. Moreover, the stakeholders of speedy trial or timely
resolution of criminal cases are: an accused as well as the public, victims and wifnesses.
This is not to suggest that civil cases do not need celerity too. The European
Convention for Human Rights for one, provides that “In the determination of his civil
rights and obligations or of any criminal charge against him, everyone is entitled to a
fair and public hearing within a reasonable time by an independent and impartial
tribunal established by law” - Art.6 Sec.1. The scope of this article is, however, limited
to the criminal aspect only.

¥ Venice Commission, Can Excessive Length of Proceedings be Remedied? Science and
Technique of Democracy No.44, Council of Europe Publishing, (2007), pp. 15, 16.
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certainty, for both citizens and the state, and to the need to further,
and restore as soon as possible, the peaceful coexistence of
individuals...Indeed the economic life too suffers from contested
situations which remain unsettled for too long. Long lasting disputes
disturb such peaceful coexistence; judicial proceedings may not be
pursued ad infinitum, not even when this prolongation may
eventually lead to substantive justice. Decisions must at some
- foreseeable point become final.

[Delayed justice] risks to affect the confidence which the general
public places in the capacity of the State to dispense justice, to decide
disputes, and very importantly, to punish crimes as well as to
prevent and deter future crimes. This may cause or even incite the
recourse by individuals to alternative means of dispute settlement or
dispensation of punishment...

Since criminal cases are processed at public expense, any mechanism that
can shorten the time required to process a criminal case also saves public
spending. It should be noted that both a defendant and the society have
interest in the implementation of the right to a speedy trial and that their
interests are not conflicting. The defendants interests are infer alia:
reduction of anxiety and concern accompanying public accusation;
interference with the right to liberty; disruption of employment; subjection
to public obloquy; and avoiding undue and oppressive pretrial
incarceration. The societal interests include effective prosecution of criminal
cases without advantaging the prosecutor; penalizing official abuse of the
criminal process and discouraging official lawlessness; preventing an
accused who is not incarcerated from committing additional criminal acts
while awaiting trial# and reducing cost of pretrial incarceraticn for
defendants who may ultimately be acquitted.®

% In the US, approximately three quarters of all defendants are released pending trial
and a substantial percentage of crimes are committed by prior offenders. See, Mark L.
Steinberg, Dismissal with or without Prejudice under the Speedy Trial Act: A Proposed
Interpretation, The Journal of Criminal Law and Criminology, Vol.68, No.1l,
(1977).pp.10-12. ' ;

% Brian P. Brooks, A New Speedy Trial Standard for Barker v Wingo: Reviving a
Constitutional Remedy in an Age of Statute, The University of Chicago Law Review,
Vol. 61, No.2, (Spring 1994), p.587.
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Despite this stark truth, the judicial process in many countries is slow, so
much so that cases take years to be disposed to the disadvantage of
everyone. One may mention so many reasons for such a slow process, but it
suffices to mention just a few of them for the purpose of this article. The
major causes of delay are, among others, caseloads at the different agencies
of the criminal justice system, i.e. police, prosecution offices, and courts;

unavailability of witnesses for whatever reason, flight of suspects with the
intention to avoid arrest, pretrial motions and absence of a specific legal
requirement that a case should be disposed within a given time as well as
remedies when the legally fixed date expires.

The topic under discussion is an issue of universal concern, and a cursory
Jook at the literatures that emanate from different jurisdictions® show that
many countries have adopted different measures to lessen the effects of
delayed justice, if not to do away with it in fofo. Accordingly, some
jurisdictions mandatorily require that there should be specific time limits to
process a case at the different agencies and the sanction for failure to
observe these limits may be, to dismiss the case with or without prejudice.
A closely related solution to delayed justice is statute of limitation which
will bring a definite end to such stale cases.

The right to a speedy trial is a constitutional right in Ethiopia. Moreover,
subsidiary laws provide for some mechanisms to implement this right,
though not to the expected level. Despite this, the right to a speedy trial is
honored - in practice - more in the breach than in the observance. This
article attempts to examine the state of the right in Ethiopia, compare and
contrast the law with the practice and suggest some recommendations that
may help ease the problem. With this in mind, the article is divided into
three parts. The first part discusses the genesis and historical development
of the right in the common law jurisdictions. The second section discusses
the measures adopted by different countries with a view to lessen the
effects of delayed justice. The third part deals with the position of Ethiopian
laws on the right to a speedy trial to be followed by an overview of the
practice. The article will end with conclusion and a few recommendations.

% Most of the materials accessible to this writer deal with the laws and practices of the
US. Thus, the term ‘jurisdictions’ refers to, mainly this country. It should, however, be
mentioned here, that the Venice Commission’s report on the subject, Supra, Note 3, has
canvassed all EU members and one can easily glean from the report that European
nations = have developed mechanisms which are similar to the US laws.
www legislationonine.org, which is a website with rich data on European laws, also
evinces the same fact. |
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1. Origin and development of the right to a speedy trial

In the common law jurisdictions, writers trace the origin of the right to a
speedy trial back to the 12t Century: ¢

The right to a speedy trial is an ancient liberty. During the reign of
Henry II (1154-1189), the English Crown promulgated the Assize of
Clarendon, a legal code comprised of twenty-two articles, one of
which promised speedy justice to all litigants?2. In 1215 the Magna
Charta prohibited the king from delaying justice to any person in the
realm.

The pertinent part of the latter reads, “To no one will we sell, to no one deny or
delay the right of justice”. As a follow up to this development, the English
Parliament passed the Habeas Corpus Act in 1679. The Act required that
persons accused of treason or a felony be released on bail if not indicted at
the next term, unless the King’'s witness could not be produced, and further
provided for complete discharge for those not indicted and tried by the next
term.® In the US, the first colonial right was set forth in the Virginia
Declaration of Rights of 1776, which was also the first colonial bill of
rights.® The founding fathers intended the Speedy Trial Clause to serve
two purposes: first, to prevent defendants from languishing in jail for an
indefinite period before trial and ...second, to ensure a defendant’s right to
a fair trial. This is because the longer the commencement of trial is
postponed, it is more likely that witnesses will disappear, memories will
fade, and evidence will be lost or destroyed.®> Thus, the right to a speedy

?1 Speedy Trial Encyclopedia, at www/lawencyclopedia.com. Accessed on July1, 2009
% The English Assize of Clarendon was enacted in 1166. See, Ostfeld, Greg, Speedy
Justice and Timeless Delays: The Validity of Open ended “ends of justice” Continuance
under the Speedy Trial Act,  University_of Chicago Law Review, Volé4, No.4
(summer, 1977), p.1057

% E.D.L. Jr., The Lagging Right to a Speedy Trial, Virginia Law Review, Vol.51, No.8,
(Dec.1965), p.1595. It should also be noted that a number of American states,
responding to the unfortunate effects of pretrial imprisonment, have patterned their
statutes after parts of the English Habeas Corpus Act, .Ibid. at 1594 and 1595.

% Ostfeld, Supra, Note 7, at 1057.

% Speedy Trial Encyclopedia, Supra, Note 8 at 1594 and 1595.
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trial is made a constitutional right under the Sixth Amendment, which
states that, “in all criminal cases the accused shall enjoy the right to ...a
speedy trial”. Although this right is derived from the federal constitution, it
has been made applicable to state criminal proceedings through the US
Supreme Court's interpretation of the Due Process and Equal Protection of
the Fourteenth Amendment [clauses].% Despite this clear constitutional
guarantee, the US Supreme Court could not come up with a definite time
limit within which a delay can be considered permissible or impermissible.
What could be determined before 1974 was to make use of the “balancing
test” in which the length of the delay is just one factor to be considered
when evaluating the merits of a speedy trial claim.

Since the different mechanisms designed by the US Supreme Court's
interprefation of the standards could not bring about the desired effects of
reducing the backlogs of court cases, and lengthy pretrial delays, Congress
enacted the Speedy Trial Act (18 US.C.A. Sec.3161 et. seq.) in 1974. This Act
requires inter alia: that an information or indictment shall be filed within

- thirty days of a defendant’s arrest; a prosecutor who knows an accused is
incarcerated at the time of the indictment must take immediate steps to
initiate prosecution; if a defendant enters a plea of not guilty, trial must
commence within seventy days from the filing of the information or
indictment, or seventy days from the accused’s first appearance in court,
whichever is later?”. The Act thus, introduced definite time limits within
which a criminal case may be dismissed with or without prejudice.
Moreover, it provided nine specific exclusions to the time limits. Eight of
the exclusions are specifically targeted at common sources of delay such as
pretrial motions and joining of riew codefendants...while the ninth confers
discretion upon judges to grant a continuance when necessary to serve the
“ends of justice” %8

% Id.

% See generally, Speedy Trial Encyclopedia, and Ostfed, Supra, Notes 8 and 7
respectively.

% Osterfed, Supra, Note 7, at P.1037, 1039. The list of exclusions that exempt specific
types of delay from the statute’s time limit computations [are]: delay resulting from
proceedings or examinations to determine the mental competency or physical capacity
of the defendant; trial on other charges; interlocutory appeal; pretrial motions;
transport of defendant from another district or to and from places of examination or
hospitalization; consideration of proposed plea agreement; and unavailability of an
essential witness.
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The time limits as well as the sanctions have generated a number of issues
with which the US courts are still grappling with and there appears to be a
wide divergence in interpretation. This is so because in the words of one
writer, ‘the right is so amorphous, slippery and generally difficult to
vindicate, [as a result of which] courts have not applied consistent legal
standards in [such] cases’.?> Notwithstanding the absence of a consensus,
the practice evinces that some standards have developed to tackle the issue.
The major ones are discussed below, albeit very briefly.

2. Major standards against which the right to a speedy trial should be
measured and sanctions when legally set time limits are not observed.

2.1. The Barker test'® - This test requires that courts should balance
four factors, namely, the length of the delay, the reason for the delay, [the
time] when the defendant asserted his right to speedy trial, and the
prejudice suffered by the defendant as a result of the delay. A very brief
explanation of each follows.

Length of delay - This issue is solved under the Speedy Trial Act discussed
above. The Act has introduced definite time limits. However, it is worth'
noting that trial cannot be too speedy, for this might violate due process.
Both sides must have time to prepare their cases and witnesses must be
given time to appear. As one court aptly observed, “surely we are not to go
back to the system wherein an offender on Tuesday was tried on
Wednesday and hanged on Thursday”.101

Prejudice - The following are the three schools of thought on the question of
who should have the burden of proving the existence of prejudice: 1. it is
incumbent upon the accused to make a showing of prejudice; 2. prejudice is
presumed and necessarily follows from long delay; and 3. when the delay

# Brooks, Supra Note 5, p.587.

100 Barker v. Wingo 407 U.S. 514.92 S. Ct. 2182, 33 L. Ed. 2d 101 (1972). Note - These
standards are developed in order to measure whether the right of an accused to speedy
trial is violated or not.

1% The ABA standard, Supra Note 2, further provides that “the standards are not
intended to emphasize speedy disposition of cases to the detriment of the interests of
the parties and the public, including the victim and witnesses, in thd fair accurate and
timely resolution of cases. In implementing [the] standards ...jurisdictions should seek
to insure both prosecutors and defense counsel have adequate opportunity to
investigate their cases, consult with witnesses , review documents, make appropriate
motions , and conduct other essential aspects of case preparation. - Sec. 12-1.1 (b).
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is substantial, the prosecution must prove that the accused suffered no
serious prejudice beyond that resulting from ordinary and inevitable delay.
The difficulty with presuming prejudice from long delay is in determining
the point in time at which the presumption attaches.

Reason for delay - The main issue here is who the cause of the delay is. The
delay may be caused by the accused, the government or courts. If the
accused is the cause for the delay as in the case of flight from justice, or
when he makes dilatory pleadings and motions, efc., there is no reason
why he should benefit from the system. On the other hand, if delay is
attributable to the government or courts, such as in cases of deliberate
delays seeking tactical advantage or failure to arrange the trial calendar to
accommodate an earlier trial and the granting of unreasonably long
continuance, then the accused should benefit from the system. These
solutions are also discussed in light of a ‘motive test’ which suggests that,
‘relief will be granted first, when the reason for delay factor is found to
weigh heavily against the government or second, when the defendant’s
assertion of the right and actual prejudice both weigh heavily against the
government’ 102

Waiver ~ is based on the demand doctrine which states that an accused must
demand a speedy trial or he impliedly waives the right But, it is
objectionable because it places the burden of procuring a speedy trial upon
an accused rather than on the government and it is pointed out that it is
unconstitutional 10

2.2. Ends of justice continuance - The Act has conspicuously failed
to specify whether there is a time limit requirement for ends of justice
continuance. This has in turn created confusion among federal courts of
appeals, as a result of which, they have interpreted the situation in at least
three different ways. These are: the definite duration, the reasonable
duration and reasonable relation approaches. The definite duration
approach prohibits open ended ends of justice continuance, because every
continuance must be specifically limited in duration and justified on the

102 See generally, Brooks, Supra Note 5.

1%See generally, F. D. L. Jr., Supra Note 9, at pp.1587 -1620. This author also argues that
“though the right to a speedy trial is commonly granted to a person who has been
formally accused, a person who has been released due to delay without prejudice and a
person who is about to be accused for the first time, alias a potential defendant, may be
prejudiced because of the passage of time and they deserve some protection”.



record. The reasonable duration approach permits open ended goals of
justice continuance so long as they are reasonable in length and the
reasonable relation approach permits open ended ends of justice
continuance only so long as they can continue to be justified by reference to
rationales. Under the third approach, a court should te the duration of the
continuance only when it is impossible to determine an end date and the
rationale for the continuance supports the open ended duration.1%4

2.3. Remedies

It is shown above that specific time limits within which criminal cases
should be processed at the different agencies are set under the law. The
sanction of failure to observe the legally set time limits is either dismissal
with or without prejudice, i. e., a case will be closed or be suspended till a
solution can be found to the hindrance or closed forever without any
opportunity of reopening. In order to determine whether a case should be
closed with or without prejudice, courts are required to take into account
the following three factors: the seriousness of the offense, the facts and
circumstances of the case which led to the dismissal, and the impact of re-
prosecution on the administration of justice.

Seriousness of the offense has to be measured in light of the involvement of
threat or use of violence such as in cases of armed robbery or crimes which
have massive social implications, such as environmental disasters, though
not violent. The rationale behind this position is that the more serious the
offense with which the accused is charged, the greater interest society has
in permitting government to re-prosecute.

With regard to facts and circumstances which led to the dismissal, the focus
should be on the incentive that the dismissal barring re-prosecution would
provide for the courts and prosecutors to adhere to time limits in the future.
Accordingly, when the reason for delay is by circumstances beyond the
control of either the court or prosecutor, cases should not be dismissed with
prejudice, for there exists no incentive. On the other hand, when cases are
delayed because of the court’s or prosecutor’s deliberate or negligent

misconduct, cases should be dismissed with prejudice, for the sanction can
serve as an incentive.105

104 See, Ostfeld, Supra, Note 7, pp.1037 -1038.

105 On the issues discussed under the section, see, generally Mark L. Steinberg, Supra
Note 4.
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As regards the impact of re-prosecution on the administration of justice,
courts should use a balancing test that should take into account the degree
of prejudice which re-prosecution would impose upon the accused and the
facts and circumstances that led to the dismissal of the case. Courts should
also examine the seriousness of the offense pending and the severity of the
defendant’s past criminal record.1% In sum, courts can dismiss a case with
prejudice if the case does not involve threat of force; or violence or if it does
not involve massive social implications; or when dismissal serves as a
lesson to avoid delays in the future prompted by negligence and the
negative impact of re-prosecution on the accused is greater that the benefit
to be obtained. In all other cases, the possible sanction can be dismissal
without prejudice.

3. The right to a speedy trial in Ethiopia: Law and Practice

3.1. The law
The right to a speedy trial is provided for under different laws. The right is
recognized under the Constitution of the Federal Democratic Republic of
Ethiopia (hereinafter FDRE Constitution). This right is also embodied in
subsidiary laws such as the Criminal Procedure Code. The following
sections will deal with the relevant provisions of these laws.

3.1.1. The FDRE Constitution07
The FDRE Constitution provides for a long list of rights of persons arrested
or accused of crimes. The provisions of the FDRE Constitution and their
elements that have relevance to the subject at hand include Article 17 (the
right to liberty which provides that no person may be detained without a
charge or conviction); Article 19 (which enumerates the rights of persons
arrested, namely, the right to be informed promptly of the reasons for their
arrest and any charge against them; be brought before court within 48 hours of
their arrest 1% [emphasis added]; petition the court to order their physical
release where the arresting police officer or the law enforcer fails to bring
them before a court within the prescribed time and to provide reasons for

1% See, Ostfeld, Supra, Note 7, pp.1037 -1038

107 Proclamation No.1/1995.

1% Because of its importance to the subject at hand, the Sub Article is excerpted here:

‘Persons arrested have the right to be brought before court within 48 hours of their

arrest. Such time shall not include the time reasonably required for the journey from

the place of arrest to the court. On appearing before the court, they have the right to be

given prompt and specific explanation of the reason for their arrest due to the alleged
— Crime-committed.” — -
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the arrest;)® and be released on bail %) and; Article 20 ( the rights of
persons accused to a public trial by an ordinary court of law within a
reasonable time, [emphasis added] ).111

Though the FDRE Constitution recognizes the rights of a person who has
come into conflict with the law, i.e. a suspect or an accused, some of its
provisions are vague and general, and hence leave room for interpretation.
The right to a speedy trial, for instance, is mentioned in passing under
Article 19 (4) and the duration is provided in a vague term - ie,
“reasonable time” under Article 20(1). Moreover, the only definite time
provided under the FDRE Constitution is the time to be brought to court,
which is 48 hours under Article 19 (3). It should also be noted that the right
to be released on bond or surety during pretrial detention is a qualified
right that can be taken away when the “interest of justice” so requires.

| 3.1.2. The Criminal Procedure Code
Given the fact that the FDRE Constitution is a general framework,
subsidiary laws are expected to give full effect to constitutionally
guaranteed rights. The Criminal Procedure Code (hereinafter CPC) is one of
the important laws in this aspect. Thus, its relevant provisions will be
discussed hereunder.

The right to a speedy trial can be affected by many factors that may be
imputed to the police, the prosecution, the court or even the victim.!2 The

109 This right is subject to the following limitations: where the interest of justice
requires, the court may order an arrested person to remain in custody or, when
requested, remand him for a time strictly required to carry out the necessary
investigation. In determining the additional time necessary for investigation, the court
shall ensure that responsible law enforcement authorities carry out the investigation
respecting the arrested person’s right to a speedy trial [emphasis added].

10 This is a qualified right, for the provision provides that, in exceptional
circumstances provided by law, the court may deny bail or demand adequate
guarantee for the conditional release of the arrested person.

11 It may be argued that it is in the nature of constitutions to grant rights in such
nature and it is up to the subsidiary laws to put flesh on such general guarantees with
all the necessary precision. Nonetheless, whether this is so under Ethiopian laws is
discussed in the following sections.

112 According to the ABA standards, Supra Note 2, Sec.12-2.2, the speedy trial time limit
should commence, without demand by the defendant, from the date of the defendant’s
first appearance in court after either a charge is filed or citation or summons is issued.
It also goes without saying that it ends with final judgment. See, also Venice
Commission, Supra Note 3. The moral of this section is to show that an accused’s right
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premise of this article is that the right to a speedy trial can be affected,
negatively as well as positively, depending on the speed with which duty
bearers discharge their respective duties. At this junction, it 1s important to
pinpoint the crucial moments when the right under discussion can be
affected. For the purpose of this article, it appears proper to investigate the
following: time within which a crime has to be reported to the police or the
prosecutor; time within which a suspect should be arrested for
investigation;!?? time within which investigation should be concluded; time
within which a charge should be framed and the time within which a trial
should commence and end. Appeal may also be taken as a factor that may
influence the implementation of the right under discussion. The following
sub-sections explain the above issues in light of the CPC provisions.

A. Time for investigation
Investigation is conducted by the police, either after summoning the
suspect or his arrest. Regarding the issue at hand, in the strict sense, there is
no legal limit within which an investigation should be finalized. What is
~actually provided is that “every police investigation ...shall be completed
without unnecessary delay” "“[Emphasis added]. Though the term
“unnecessary delay” is general and amenable to abuse, the law provides for
the following reliefs.’’> A suspect who is arrested at a police station has the
right to be released on executing a bond, with or without, sureties that he
will appear at such place, on such day, at such time as may be fixed by the
police, provided that the offence under investigation is not punishable with
rigorous imprisonment as a sole or alternative punishment, or where it is
doubtful that an offence has been committed or that the summoned or
arrested person has committed the offence complained of 116 If an accused is

can be affected negatively not necessarily when a trial is delayed but also pretrial
processes are delayed.

113 The right to a speedy trial normally begins when a suspect is arrested. Writers such
as F. D.L. Jr., Supra, Note 9, however, argues that the right extends to a potential
defendant, ie., a person who is not arrested or released on bail- See Foot Note 19,
above. Though the argument is original, it appears that there is a consensus that the
right starts to operate right after arrest but not before that. Thus, discussions pertaining
to time to report crimes and time required to arrest a suspect are deliberately left out of
this article.

114 Art.37 (1) of the Criminal Procedure Code.

115 Note - the following part focuses on the different reliefs that an accused or a suspect
has while awaiting the final disposition of a case brought against him. Though the
reliefs have nothing to do with the disposal of a case within a given time, the
discussion is intended to show the predicament of such persons if not released on bail.
- 116 Art.28(1). '
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not released despite fulfilling these conditions, he can appeal from this
decision to any court of law so that he be released on bail 117

Even if an accused cannot be released on anyone of the above grounds, an
investigation cannot run for an indefinite period. Where for where the
police investigation is not completed, the investigating police officer may118
apply for a remand for a sufficient time to enable the investigation to be
completed but no remand shall be granted for more than fourteen days on
each occasion.’® An accused also has the right to be released on bail where
the offence with which the accused is charged does not carry the death
penalty or rigorous imprisonment for fifteen years or more and where there
is no possibility of the person in respect of whom the offence was
committed dying.}?0 Bail is not, however allowed where the applicant is of
such a nature that it is unlikely that he will comply with the conditions laid
down in the bail bond or if set at liberty, he is likely to commit other
offences or he is likely to interfere with witnesses or tamper with
evidence.121

Despite these guarantees, the power given for an investigating police officer
to request remand for an unspecified number of times, is a cause for
concern. This in theory can lead to an indefinite pretrial detention. As &
consequence, if a detention is endorsed by a court order, the arrestee has no
remedy except to languish in police prison. Whether an arrestee can appeal
“from the decision of the court that has authorized the remand is not clear.
In the absence of a specific provision to this effect, it may be assumed that
this right is not vested in the arrestee.

The law has also failed to provide for a specific time limit to complete an
investigation. What is provided is simply that an investigation has to be
completed without unnecessary delay. Accordingly, whether the court that
has endorsed the remand has also the power to release the arrestee with or
without baill - when investigation cannot be completed without

17 Arts28/2 and 64.
118 The term “may” indicates that this is a discretionary duty. Does it mean that an
investigating officer can detain a suspect for more than fourteen days without court
authorization? Note - Both versions of the code make use of the term “may” than
“shall” which is an indicator of a mandatory duty. =~ e

1A rt.59.
120 Art.63/1.
121 Art.67.
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unnecessary delay - or close the file w1th or without prejudice'??, is not
clear agam, for there is no provision that allows or disallows this authorlty
What is a necessary or unnecessary delay is too subjective to determine
with any degree of certainty.

B. Preliminary Inquiry'?
One of the potential causes for delay is preliminary mqmry or pretrial
motion. Under the Code, preliminary inquiry is required only in cases
where an accused is to be charged for homicide in the first degree and
aggravated robbery. According Art.80, such an inquiry will be allowed only
when formal trial cannot be held immediately. It may be said that such an
inquiry should not in principle be adjourned, except under specific
conditions provided by law and the grounds for adjournment are the same
as those provided for formal trials - discussed below. The major purpose of
holding inquiry is to record prosecution witnesses’ testimonies. It should be
noted that the accused is not given the right to call his own witnesses, nor
to cross examine prosecution witnesses. As regards the accused’s rights,
what is provided is that he can make a statement - if he wishes so - in which
case his statements will be reduced to writing and kept in file. If he opts to
make no statement, however, he shall be committed “forthwith” for trial. An
accused has also a right to give a list of witnesses he wishes to call at his

122 The current Criminal Procedure Code is a result of many drafts some of which were
dumped or discarded for one reason or another. One of the drafts had provided that
“where no proceedings are instituted after a reasonable time has been given the police
to complete the investigation, the detention shall be deemed to be unlawful and the
arrested person shall be released”. ~ Art.48 of the Intermediate Draft. See, Fisher, Z

Stanley, Ethiopian Criminal Procedure, A Source Book, The Faculty of Law of Haile
Selassie I University, pp. ix-xii and 148,

12 According to anonymous knowledgeable individuals with many years of experience
either as judges or practicing lawyers, preliminary inquiry is largely thrown into disuse
though there is a very recent practice to make use of it. Whatever the case, pretrial
inquiry is a legal condition that can be availed when a trial cannot be held immediately
and it is not a must that every case should pass through this process. Thus, its disuse is
engendered because trials can be held without any help from it. This writer believes
that despite this fact, which is not unique to this process alone, it should be given a
prominent place in this article, for it is a legal process acknowledged by the relevant
law. It also helps to note that according to the latest Draft Craft Criminal Procedure
Code, courts that have the authority to hold such a process are given more powers than
what are provided under the current law. Accordingly, there is a possibility that all
cases involving non - bailable offences will pass through this process and the court can
have the authority to release a suspect when no case is made against him and convict
him if he admits the charge brought against him. See. Arts.162 -173 of the draft. Thus,
though its applicability may be minimal at present, this may not be so in the future.
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trial.* One may surmise here that the purpose of preliminary inquiry is‘to
facilitate the formal trial but not to replace it. One other important purpose
of preliminary inquiry is that, depositions of a witness taken at a-

preliminary inquiry may be read and put in evidence before the [trial] court
where the witness is dead or insane or cannot be found; is so ill as not to be
able to attend the trial or is outside the [country]. The deposition of an
expert is likewise put in evidencel?. Given this, and the fact that the
procedure does not apply to every accused, its effect on delay may be
minimal. Moreover, it appears that an accused cannot raise any pretrial
motions, for the scope of preliminary inquiry is so narrow, so much so that
such issues fall outside of the court’s jurisdiction. |

In addition to preliminary inquiry, the Code also provides that any court
may record any statement or confession made to it at any time before the
opening of a preliminary inquiry or trial. The purpose behind is to send
such statements to the court which will conduct the preliminary inquiry or
the trail and nothing else.? This procedure does not have any effect on
delay than the one mentioned above i.e., preliminary inquiry.

C. Time to frame charges »_
The only article of the CPC that talks about the time required to complete
charging is Art.109/1, which provides that “the public prosecutor shall
within fifteen days of receipt of the police report or the record of a
preliminary inquiry, frame such charge ....".This is one of the important
areas where the law has prescribed a specific time limit to expedite the
process or put differently, to implement the right to a speedy trial.

Despite this, the law has failed to provide for a sanction when the time limit
is not honored. Whether or not a suspect has the right to demand the
framing of a charge within the set time limit is also left unanswered.
Moreover, as shown above, the victim of a crime is also a stakeholder in the
timely disposition of cases. In this regard, one may be tempted to ask
whether a victim has the right to demand the framing of charges within the
legally set time limit. In relation with this, the law provides that if a case
has to be prosecuted by a public prosecutor, as opposed to cases that can be
prosecuted privately, the interested person - the injured or his
representative, etc. - may petition the Superior Attorney who is given the

124. See Arts.80 ff
125, Art.144.
126 Art.35.
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power to: confirm or reverse, amend, suspend, alter, revoke, or confirm
decisions made or measures taken by an attorney subordinate to him and it
appears that this is a final decisionl?’,

The law’s failure to provide for sanctions in effect amounts to allowing a
prosecutor to sleep over this duty with impunity 4ll a case is barred by
limitation. The fact that an interested person cannot appeal to a court of law
on such issues, also exacerbates the situation. One may, however, be
tempted to raise the issue of judicial review in such instances. Judicial
review is a constitutional right, for it is provided under Article 37(1) of the
FDRE Constitution, that “everyone has the right to bring a justiciable matter
to, and to obtain a decision or judgment by, a court of law or any other
competent body with a judicial power”. It thus remains to be seen whether
~ the right to appeal from the decision of the Superior Attorney can be
considered as justiciable or not if this figures as a constitutional issue in the
future.

D. Lengths of trial and adjournment

Trial in general is dealt with under Book IV Arts.94 and the following of the
Code. This part provides, infer aliz that when the charge has been
filed...the court shall forthwith fix the date of the trial.’ Though the term
“forthwith” appears to be unambiguous, it is dependent on court calendars
as a result of which and in the absence of a given time limit, it may mean a
week or weeks or even months. Thus, it may be taken as a cause for
concern. ‘

As far as adjournment of trials is concerned, the relevant part of the CPC
evinces that trial can be adjourned either for a definite period or
indefinitely.’ To begin with, it appears that the code envisages that trials

127 Office of the General Attorney General of the Transitional Government of Ethiopia
Establishment Proclamation No0.39/1993, Arts.19 and 20. This proclamation has
repealed Arts. 42(1) (d) and (3), 44(2) and 45 of the Criminal Procedure Code among
others, which had given these powers to the court. Though this proclamation is
repealed by Attorneys Proclamation N0.74/1993, the same powers are given to the
Superior Attorney under Arts.9 and 10. Thus, courts are deprived of the power to
entertain such cases and it is unlikely that an interested person can appeal from the
final decision of the Superior Attorney for, no such right is provided in the
proclamations citied above. Moreover, these articles talk about the right of an
interested person to petition from the decision - not to prosecute - of a subordinate
attorney, meaning such a right cannot be availed when an attorney sleeps over his duty
to charge within the set time limit, for he has not made any decision yet.

128 Art. 123,

12 For the sake of convenience, Art.94 of the code is excerpted below:
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should not be discontinued once started. This is so, because, as per Art.94
(I); adjournment is granted “[when a] trial cannot be completed in one day,
[and that it should be] adjourned for the following day”. The Code further
provides that trials can be adjourned under fourteen conditions - including
adjournment for the next day mentioned earlier. These conditions are
further divided into two, i.e. those that call for adjournment for a week and
those that call for an indefinite adjournment. Accordingly, when a trial is
adjourned for anyone of the four reasons - listed under Art. 94(2) (a) and (f)
- (h) - a trial can be adjourned for a week?0, In all other cases, a trial can be
adjourned for an indefinite period. Moreover, per Art.94 (1), a court may of
its own motion or on the application of the prosecution or the defence
adjourn any hearing at any stage thereof where the interests of justice so

-Adjournment. - Conditions
(1) The court of its own motion or on the application of the prosecution or the
defence adjourn any hearing at any stage thereof where the interests of
justice so require.
(2) Anadjournment may not be granted unless:

a. the prosecutor , public or private, or the accused fails for good cause to
appear;

b.  witnesses for the prosecution or the defence are not present;

¢. In a trial other than that of a case committed on preliminary inquiry to the
High Court, the prosecution requires time for investigation;

d. further evidence requi‘res to be produced;

e. evidence is produced either by the prosecution or the defence which takes the
other side by surprise and the production of which could not have been
foreseen;

f. the charge has been altered or added and the prosecution or the accused
requires time to reconsider the prosecution or defence;

g the accused has not been served with a copy of the charge or of the
preliminary inquiry or has been served too short a time before the trial to
enable him properly to prepare his defence;

h.  prior sanction for a prosecution is required before the trial may start;

i. a decision in the trial cannot be given unless other proceedings be first
completed; :

j-  the mental stability of an accused requires to be established by an expert;

k. the court considers that the accused, if a young person, should be placed
under observation; :

1. the trial cannot be completed in one day and is adjourned to the following
day.

10 Art.94 (3) No adjournment under paragraphs (a) and (f) - (h) inclusive shall be
granted for more than one week. '



require”.13! This latter condition is similar to what is known as open ended
discontinuance. It should be noted here, that in those instances where a trial
can be adjourned for a week, the Code fails to provide whether such an
adjournment can be allowed for one instance only or that it can be repeated
when the need arises. In the absence of a clear guidance, one wonders
whether the one week period is in any way different from the other
grounds of adjournment whose length is not determined. Put differently, if
a trial can be adjourned for a number of times - measured in weeks - it is
nothing, but an adjournment for an indefinite period.

It appears that the Code has provided some guidance that can allay the fear
that trials can be adjourned indefinitely. It is provided under Art.95 that:
(1) subject to the provisions of Sub-art.(3) of Art.94, the court
shall adjourn the hearing for such time only as is sufficient to
enable the purpose for which the adjournment is granted to
be carried out.
(2) where the purpose for which the adjournment was granted
has not been carried out for a reason not attributable to the
fault of the prosecution or the defence, a further adjournment
of the same or less duration shall be granted.

It helps to note here that the Code has failed in providing a clear solution to
delayed justice due to adjournment. This is so, because, the terms
employed, such as “such time as is sufficient to enable the purpose” are too
vague to be of any use in mitigating the problem of delayed justice.
Moreover, though it may be argued that the court has the authority not to
grant further adjournment whén failure to carry out the purpose for
adjournment is attributable to one of the parties, it is not expressly stated in
a mandatory manner and one can reach at this conclusion through
interpretation only.

By way of conclusion, though it may be said that the Code has attempted to

regulate length of trials - albeit indirectly - the solutions provided leave

much to be desired. Accordingly, as far as the right to a speedy trial is
concerned, the following can be taken as causes for concern:

- Regarding indefinite discontinuance when the interest of justice

requires it, the term “interest of justice” is very vague and amenable

to different interpretations. Thus, in the absence of a sort of guidance

131 It may be presumed that such instances are different from those listed under
~ sub.Art2.
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to this effect, this situation can be abused and be a source of
unnecessary litigation.

- Those instances provided under Art.94 (2) that call for indefinite
adjournment are many and the mechanisms provided to check
repeated adjournment under Art.95 are not satisfactory either.

- Even under situations that call for an adjournment for a week, the
law has failed to provide whether these can be repeated or not.

- A relevant impediment is, the denial of the right to appeal form
lengthy or repeated adjournments.’*?

E. Other factors that may influence the length of trials
Apart from the above grounds that may call for adjournment, the
admission or denial of guilt by an accused, no case motion when the
prosecution fails to prove the charge up to the standard and the number of
objections that may be put at trial may also influence the length of trial. In
this regard, the Code provides that, where the accused admits without
reservation every ingredient in the offence charged, the court shall enter a
plea of guilty and may forthwith convict the accused. It should be noted here
that in such a case, the court has the discretion to require the prosecution to
call such evidence for the prosecution as it considers necessary and permit*
the accused to call evidences.133 Depending on circumstances, if an accused
admits guilt and the court does not see the need to call for evidences, it can
convict the accused there and then and this can shorten the length of trial.
Furthermore, when the case for the prosecution is concluded, the court, if it
finds that no case against the accused has been made out shall record an
order of acquittal 13 Such a lucky accused can therefore escape the burden
of a lengthy trial. With regard to objections, the code provides that the court
shall decide forthwith on the objection where the objection can be disposed
of by reference to the law or facts on which the objection is based are not
disputed by the prosecutor. Where decision cannot be made forthwith
owing to lack of evidence, the court shall order that the necessary evidence

132 Art.184 (a) provides that no interlocutory appeal shall lie from a decision of the
court granting or refusing an adjournment under Art.94. This in effect means that an
interested party has to wait till the end of the trial, to appeal on this issue. Accordingly,
the right to a speedy trial can be affected by the denial of the right to appeal on issues
pertaining to unjustifiable adjournments.

1BArt.134.
134 Art.141.
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be submitted without delay and the court shall make its decision forthwith
upon the necessary evidence having been produced.!35

]udgment and sentencing

There is no specific time limit provided in the Code as to when the court
shall give judgment. What is provided in this regard is that after the final
address, the court shall give judgment.% If the accused is found not guilty
he can be acquitted there and then. But if he is found guilty, both the
prosecution as well as the accused can call their own witnesses as to
character and the court shall pass sentence thereafter. It should be noted
here, though depending on circumstances, the court needs time to consider
the different claims submitted by the parties in dispute regarding
aggravation and mitigation, before fixing the appropriate sentence/s¥7,
there is no legally fixed time limit for this process. Thus, thls is another
cause for concern.

G. Appeal

According to Art187, an appellant is required to give notice of appeal
against a judgment within fifteen days of the delivery of the judgment and
the memorandum of appeal shall be filed within thirty days of the receipt of
the copy of the decision appealed against.13® The discretion to fix the date of
hearing is given to the president of the appellate court and there is no fixed
time in such a case. Unlike in the case of first instance courts, the law does
not provide for the manner of adjournment. It should be noted that where
the court of appeal confirms the conviction but alters the sentence or vice
versa, a second appeal shall lie only in respect of the conviction or sentence
which has been altered.!3?

By way of conclusion, it may be said that the law cannot provide for any
other mechanism regarding admission or denial of guilt, raising defenses,
time required to pass a judgment and sentence as well as appeal than what
are provided, for such processes are also dependent on the choices to be
made by an accused. Thus, as far as dilatory motions can be controlled both

15Art.131.

136 Art.149(1).
- 17 The time required to fix appropriate sentences can be longer when the convicts are
many.

18 As per Art22 (4) of Federal Courts Proclamation No.25/1996, however, an
application for a hearing in cassation shall be made to the Federal Supreme Court

within 90 days from the date on which the final decision is rendered.
19Art.195(3)
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by the court as well as the parties in dispute, these processes cannot be
taken as causes for concern.

Notwithstanding the strengths and shortcomings of the operational laws
mentioned above, it helps to note that a recently enacted vagrancy law40
has set ground breaking standards to implement the right to a speedy trial.
The law provides inter alia, that a vagrant: can be arrested without warrant;
should be brought before a court within 48 hours; shall not be released on
bail; his investigation - at the police station - should be completed within
twenty eight days and reinvestigation should be completed within five
days; his charges should be filed within ten days in the absence of which he
should be released and the court shall pass judgment within four months -
but no remedy is given when these deadlines are not met.14! This legislation
deserves appreciation in its fixed time limits than its contents which are
vague and general. It may be hoped that its principles that set out specific
time limits and remedies will be emulated in drafting the future criminal
procedure code.

It needs to be highlighted, here, that the CPC, though it has provided for
specific time limits as a matter of exception than rule, has failed to provide
for remedies when these are not observed. This therefore, calls for a serious
reconsideration with a view to provide for specific time limits for all acts of
the agencies of the criminal justice system as well as remedies when these
are not observed. It will thus, be hoped that the future criminal procedure
code will emulate the Vagrancy Act and come up with acceptable solutions
to the many problems raised in this article.

3.1.3. The Criminal Code!42

M0 Vagrancy Control Proclamation No.384/2004. Note ~ A recently enacted Anti
Terrorism law also provides inter alia; that if the investigation is not completed, the
investigating police officer may request the court for sufficient period to complete the
investigation and that each period given to remand the suspect for investigation shall
be a minimum of 28 days; provided, however, that the total time shall not exceed a
period of four months - Art.20 (2&3) of The Anti Terrorism Proclamation N 0.652/2009.
141 Ibid, Arts.6 ~ 9

12 This writer believes that statute of limitation has a strong relevance with the subject
at hand, i.e., timely disposition of criminal cases.Though periods of statutory limitation
are by any standard long, they provide for a definite end to litigating stale cases as a
result of which both prosecutors and judges are required by law to observe that the
cases that they handle are not barred by limitation. It should also be noted that the
rationale behind period of limitation is the same as speedy trial, for in both cases the
focus is on bringing an end the litigation of stale cases.
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Criminal period of limitation is provided under Art.216 and the following
of the Criminal Code. Art216 (1) states that, “unless and otherwise
provided by law, in all criminal cases the prosecution and the criminal
action shall be barred and may no longer be instituted or brought upon the
expiration of the legal period of time. The sub article also states that...as
soon as the limitation period has elapsed, neither a conviction nor penalties
or measures may be pronounced. Sub 2 also states that “even where, the
defendant fails to raise the barring of the charge by a period of limitation
the Court or the Prosecutor shall, at any time, consider the barring of the
charge by limitation. |

According to Art. 2174 the maximum period of limitation
is twenty five years for crimes punishable with death or rigorous
imprisonment for life; while the minimum is three years for crimes
punishable with simple imprisonment not exceeding one year. Arts.220
&221, these limitation periods can be suspended or interrupted for different
reasons. The Code also provides that “whatever the circumstances may be
the prosecution and the criminal action shall be barred in all cases where
the period equal to double the ordinary period of limitation prowded by
law has elapsed.’* This is absolute period of limitation.!5

As far as timely disposition of criminal cases is concerned, the relevant
provisions of the Criminal Code that deal with statute of limitation are
apparently causes for concern: Periods of limitation are relatively long and
those interested in initiating a criminal process do have sufficient time to
put them in motion. Despite this, the law provides that this period can be
suspended or interrupted. Per Art.220 of the Criminal Code, a criminal case
can be suspended “where a charge has been instituted and the case is
" undergoing a judicial proceeding or where the decision in the criminal case
cannot be given until other proceedings have been completed”. The same
article further provides that ”...upon the removal of the bar, the penod of
limitation shall revive and contmue its course”

43 As per Art.28 of the Constitution, however, crimes against humanity cannot be
barred by limitation. Moreover, per Art24 of the Anti-Terrorism Proclamation,
“criminal lability of persons who commit terrorism crimes as stipulated in [the]
Proclamation shall not be barred by limitations”.

144 AT 222

185 Jyst like actions, penalties and measures can be barred by limitation, suspended or
interrupted - See Arts. 223ff. These articles are left out deliberately for they apply on a
criminal who has been sentenced but could not undergo through punishment for one
reason or another and it'is assumed that its relevance to the subject at hand is minimal.
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In practice, the instances that call for the cessation of suspension and
revival of the limitation period may not be many. Accordingly, a period of
limitation that has began to run can be suspended when an instance that
calls for retrial eventuates, and these may be flight of the defendant,
absence of witnesses and the like. In all other cases a defendant is either
convicted or acquitted and the revival of the limitation period cannot arise
as an issue. These causes can be divided into two. These are causes
attributable to the defendant and the agencies of the criminal justice system.
In light of this division, it may be appropriate to suspend the limitation
from running if the cause is attributable to the defendant. On the other
hand, if the cause is attributable to the agencies, one wonders whether it
will be wise to suspend the limitation. It is shown above that the different
tasks required to process a criminal case are not given specific ime limits
and even those tasks that are required to be done within specific time limits
lack sanctions. In light of this, an accused can be harassed by the
discontinuance of the limitation that has run in his favor. If the agencies
create situations that call for retrial and this can be done repeatedly, for the
law has set no limit for this, a period of limitation can in theory be
suspended a number of times to the disadvantage of an accused unless the
court dismisses the case with prejudice. This can, therefore, be a cause for
concern. ' ‘

Nevertheless, it helps to note that the current Criminal Code has amended
the former equivalent of Art.220, i.e., Art229. The latter reads in part as
follows: ‘Limitation shall be temporarily suspended as long as there
subsists, in law or fact, a bar other than one due to the volition of the
offender to the institution or continuation of the prosecution.” The current
‘Code has, however provided for the effects of causes attributable to the
suspect as follows: ‘Similarly, any act of the criminal voluntarily done to
hinder the institution or continuation ot the prosecution shall not prevent
‘the limitation period from running - 220 /2...par.2’

According to the above quoted provision an act done by the suspect to
hinder the criminal process cannot prevent the limitation period from
running, i.e., it continues to run ~ in his favor. Is this really the intention
behind? It will be interesting to note here that the explanation given in this
regard, by the drafters of the current Code is that “[the phrases quoted
‘above] have made the provision confusing [and it is decided] to put them
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under sub article (2)"14. Can’t it be argued that the current position is more
confusing than the former? It is quite apparent that this provision needs
amendment before it starts to cause legal problems.

The provisions that deal with interruption are less complicated than the
above. The relevant article, i.e., Art 221, provides that:
The limitation period shall be interrupted by any order, actor
‘decision for purposes of search, summons, prosecution or
-investigation in relation to the crime or criminals and that
upon each interruption the whole period of limitation shall
begin to run afresh.

The major difference between suspension and interruption of period of
" limitation is temporal: A period of limitation is suspended if a case is
pending at trial, while interruption starts to have effect even before a charge
is pressed. In the latter case, any order, act - physical act according to the
Ambharic version - such as search or decision can interrupt a period of
limitation. Whether this difference should give rise to different treatments,
such as the revival of the limitation period in favor or against a suspect and
an accused is a matter of opinion. Be this as it may, one may wonder why a
cause attributable to the suspect or the agencies is not taken as a factor in
this situation. As the law stands at present, it does not matter whether the
cause for interruption emanates from the act of a suspect or one of the
agencies. In theory, if an investigating officer takes out a warrant of arrest
and could not arrest the suspect, for whatever reason, even one attributable
to his own negligence, the period of limitation shall be interrupted.
Moreover, there is no reason why the same investigator cannot acquire
another warrant of arrest if the need arises. Is this a wise solution?
Wouldn't it be preferable to allow interruption due to reasons attributable
to the suspect and disallow it if the cause is attributable to the agencies?!¥
Without such a separate treatment this provision is again susceptible to
abuse and needs reconsideration.

16 The Drafting Committee of the Criminal Code, Expose des motifs, of the Criminal
Code (unpublished - 2004) - explanation for the amendment of Art.229 - No page
number. The document is written in Amharic, and contents are translated by this
writer.

17 Note - In other jurisdictions, reasons attributable to the agencies are causes that
allow a defendant to benefit from Speedy Trial provisions while those attributable to
himself are prejudicial to him - See Sec. 2.1 under reason for delay, above.
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The fact that periods of limitation can be repeatedly suspended or
interrupted is not lost on the part of the law maker, for the Code provides
under Art.222 that:

Whatever the circumstances may be, the prosecution and the
criminal action shall be barred in all cases when a period
equal to double of the period of limitation provided by law
[for offences prosecutable without compiaint] has elapsed, or
in cases where a special period applies [ upon complaint
offences] when such a period has been exceeded by half.

This provision is self explanatory and bars cases that are too old.
Accordingly, whether a case is suspended or interrupted for whatsoever
reason, it cannot be treated beyond the time provided above. This is known
as ‘absolute limitation’. Given the above problematic situations, the
extension of the period of limitation for so long a time may be unjustified.
However, the fact that a criminal case can be stopped within a given time
clearly set by law, is a relief to those who can be affected by it. With this in
mind, a criminal case whose absolute period of limitation has expired,
should be stopped at whatever stage it may be, ie., under investigation,
prosecution or while on triall4s. |

\ 3.2. The Practice

The different shortcomings of the Ethiopian criminal justice system are
- captured well in at least three authoritative publications. One of these
publications covers the entire agencies of the criminal justice system of the
country and the other two cover federal matters. The most pertinent parts
of the publications are discussed hereunder.

1% Those provisions of the criminal code that deal with period of limitation are more
extensive than their counterparts in the Civil Code, A cursory look at the two parts
evinces that the latter has quite a few provisions that deal with the point and these are
devoid of any confusing statements, Moreover, it can be seen that “suspension’ is
unknown to the Civil Code. Interruption is  allowed for reasons attributable to the
defendant or when a case is lodged at court - See Art.1851, Should the criminal code
emulate this and limit its scope to interruption only? Given the fact that causes for
suspension and interruption are not that much important to make a distinction
between the two - see the discussion above in this section — it is submitted that
suspension should be deleted from the code for tit serves no important purpose.
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3.2.1. The study conducted by the Ministry of Capacity Building
In a publication entitled “Comprehensive Justice System Reform Program,
Baseline Study Report’14, the team of experts that did the research
managed to show the different shortcomings that have afflicted the system.
Some of the glaring findings are discussed below. :

A. On pretrial detention

The CPC is silent about the place where the pre trial custody should take
place i.e., in police stations or in remand prisons. In the daily practice,
however, a suspect remains in police custody as long as the police
investigation is not completed. This can take months!*,

B. On length of time required to frame charges

The fifteen days legal requirement is not observed in reality and there is no
sanction for failure to comply. Hence, the prosecutors take too much time to
discharge this obligation. The picture painted in this study regarding the
issue under discussion is shocking, to say the least. One of the reasons for
delay identified in the study is “delayed summons” and the data show the
following:

A striking example of the backlogs caused by delayed summons is the
situation in the Addis Ababa Administration’®. The number of pending
cases that have never been looked [emphasis added] at by a prosecutor in the
High Court Prosecution Office or at one of the 8 branches during the last
five years - most probably from the date of publication, i.e. 2005 -was
recently estimated at 140,000. The details of this backlog are as follows:

1991 EC - 1998 [1999 GC] = 27,790 cases,
1992 EC [1999-2000 GC] - 28,629 cases,
1993 EC [2000 - 2001GC] - 27,649 cases,
1994 EC [2001 -2002 GC] - 27,177 cases, and
1995 EC [2002 - 2003GC] - 29,442 cases.152

149 Ministry of Capacity Building, Justice Reform Program Office, Comprehensive
Justice System Reform Program, Baseline Study Report, (March, 2005).

150 Ibid, p.194.

151 Note ~ Here, it appears that the figures represent the number of cases at the Addis
Ababa High Court in its first instance capacity, for it deals with charging. Thus, cases
processed in their appellate capacity are not included.

152 Tbid, PP. 185-187.
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The study further mentions that in the last few months - most probably
from the date of publication - about 70,000 cases of the backlogged 140,000
cases have been discontinued because of expired limitation periods. The
backlog appears to subsist and grow than show any sign of decrease.
According to their survey, in the Paulos Branch, the PPS is able to handle
about 3,500 files a year while it receives 6,000 to 10,000 from the police
leading to at Jeast a backlog of 2,500 cases every year.

C. On files that are sent back by the prosecutors to the police for
further investigation

According to information obtained from Addis Ababa Office regarding
Addis Ababa and the eight branches, 63,424 investigation files were
received from the police in 2002. A total of 5,219 files were sent back to the
police for re-investigation in that same year. The daily practice regarding
prosecutors’ requests for police re-investigation differ from one PPS office
to another. There is a lack of appropriate guidelines that are understandable
for and used by all prosecutors.

In the Addis Ababa branch office!>® 1,223 files were sent back to the police
while 4509 were received (app.30%).

- In the Yeka branch office 1,500 files were sent back to the
police while 4,991 were received (app.30%).

- In the Akaki branch office 386 files were sent back to the
police while 3,213 were received (app.12%).

- In the Paulos branch office 58 files were sent back to the
police while 6,004 were received (only 1%).154

Though the police are not immune from this problem of backlogged cases,
one can imagine the extra burden thrown on them because of the return of
such a number of files for reinvestigation. The situation is described as
follows: ‘The response of the police currently occurs only after a delay. We
heard that on occasion it takes more than 5 years before the  police
complete the re-investigation and send the case back to the prosecutor. The
prosecutor will then send the file to the court’.1%

133 No date or year is given though it may be presumed that it is close to the publication
of the research.

154 Ibid, P.184.

155 Ibid, P.100.
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D. On the number of remand prisoners

When the study was conducted, there were 4,400 prisoners in the prison of
Addis Ababa of which 2,800 were remand prisoners. The researchers opine
that the cases of such prisoners are given priority over others, but despite
this, many are in prison not because the crimes that they are alleged to have
committed are not bailable, but because they are poor and cannot afford to
set baill%, '

E. On the power of a prosecutor to refuse to institute
proceedings?57

The following observation explains the issue mandate of prosecutors to

refuse to institute proceedings and its effect on backlog of cases: 158
When a case is discontinued, the public prosecutor must report on
the decision and seek confirmation not only with superior but also
with the Minister of Justice or the Head of Justice Bureau. As so
much effort and so many layers are involved in dismissing a case,
prosecutors often find it easier and more efficient to wait until the
case reaches limitation rather than reporting to their superiors on
their decision. This is a “smart trick” that a prosecutor uses to solve
his or her problem dealing with an individual case s/he wants to
discontinue. But seen from the system, this habit has aggravated the

%6 Ibid, P.187.
157 The relevant provisions of the CPC read as follows:
41. Doubtful cases. '
Where it is not clear whether proceedings should be instituted, the public
prosecutor shall refer the matter for instructions to the Advocate General.
42. Cases where proceedings shall not be instituted
1. No proceedings shall be instituted where:
a. the public prosecutor is of opinion that there is not sufficient evidence to justify
a conviction; or ,
b. there is no possibility of finding the accused and the case is one which may
not be tried in his absence; or
c. the prosecution is barred by limitation or the offence is made the subject of
pardon or amnesty; or
d. the public prosecutor is instructed not to institute proceedings in the public
interest by the Minister by order under his hand.
2. Onno other grounds may the public prosecutor refuse to institute proceedings.
3. The public prosecutor shall institute proceedings in cases affecting the
Government when so instructed by the Minister.
'8 Ministry of Capacity Building, Supra Note 65, p.185. This sarcastic expression, i.e.,
“smart-trick”—s further buttressed by the title of the section which reads as “better
limitation than discontinuance of a case”.
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backlog problem that weighs heavily on the administration of the
PPS.

F. Major reasons for such shortcomings

According to the study, the major causes for such shortcomings are infer
alia: shortage of manpower, lack of interest among professionals to join the
institutions and lack of clear guidelines that govern the relationship
between the police and the office of the prosecution'’,

3.2.2. A study conducted by the former vice-president of the
Federal Supreme Court

In November 2006, the former vice-president of the Federal Supreme Court,
Ato Menbere Tsehai Tadesse, published a book entitled ‘Features of
Ethiopian Law and Justice’. 1% The book deals with so many issues that
pertain to the legal system of the country. The author has identified critical
gaps between the law and the practice and suggested his views. One of the
issues raised and discussed in the book is the right to a speedy trial. Figures
collected by the author show that criminal cases take more time to be
disposed, than civil and labor cases. In the author’s view, this mainly stems
from the contradiction between the legally provided procedure of
entertaining cases and the age old customary practice. The book also
reveals that the backlog of court cases -in particular criminal cases - is one
of the major factors that have impeded the exercise of the right to a speedy
trial. Since the data speak volumes, this writer has opted to present the
most pertinent parts as they are found in the book. Here follows the data:

A. On the age of files at trial

1-2 6 Over
File ! month | 2% | months | 13 i 6 Total
month months years years
v s Tyear years
Civil 308 250 1123 801 1370 512 94 4459
(6.9%) | (5.6%) | (252%) | (18%) (30% (11.5%) | (2.1%) | (28%)
Crimin | 164 125 1344 2159 4227 2051 801 10872
al (1.5%) | (1.14%) | (12.4%) | (19.9%) | (38.9%) | (18.9%) | (7.4%) | (68%)
Labour | 78 93 185 123 88 1 1 569
(13.7%) | (16.3%) | (32.5%) | (21.6%) | (15.5%) { (0.2%) | (0.2%) | (4%)
Total 550 468 2625 3083 5683 2546 896 15900
(3.5%) |(29%) | (167%) | (194%) | (358%) | (16.1%) | (5.6%) | (100%)

159 Ibid, pp. 179-199.

180 Menbere Tsehai Tadesse, Features of Ethiopian Law and Justice, November, 2006.
This is a book written in Amharic and contents are translated by this writer, The author
of the book was until quite recently, the Vice President of the Federal Supreme Court.
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No date is given, though it may be assumed that it is close to the date of
publication of the book, i.e., 2006.16!

B. On court congestion

Flies Broughﬁ New | Total Comp - | Transfe- Sc.reen- COElg-
forward leted rred ing estion
Civil 4600 3644 | 8244 | 3625 4665 99.5 2.27
Criminal | 6633 4575 | 11238 | 2091 9114 45.7 5.36
Labor 891 1417 | 2308 | 1289 1018 90.97 1.79
Total 12124 9636 | 21790 | 7005 14797 72.7 3.11

Activity report of the High Court in the year 1995(EC) 2002-2003 G162

C. On conviction rate

The book provides the following on conviction rate: 163
[according to a study conducted in courts] out of the cases
that were submitted to courts, and disposed by them, it is on
33.1% of the files that accused were found guilty [conviction
rate].....Of total cases processed by CJS agencies [reported to
authorities]. It was only 47.6% that reached to the level of
judgment and this includes thosé acquitted by courts. 52.4%
of these files were dropped at different stages of the process.

161 Ibid, p.90. -

For the sake of comparison, the length of criminal trials in some European countries are
presented below:

-Estonia - First Instance Courts - 100 days and Second Instance Courts - 41 days.
-Finland - District Courts - 2 months and 27 days and Supreme Court - 5 to 9 months.
-Hungary - number of files processed - Local Courts - 0-3 months - 12974; 3-6 months
-8782; 6-12 months -10692; 1-2 years -10093; 2-3 years -3180 and over 3 years -1936.
County Courts as appeal courts - 0-3 months -3168; 3-6 months -1345; 6-12 months -
463;1-2 years -90 - 2-3 years -2 and over 3 years -0. County Courts as first instance - 0-3
months -292; 3-6 months - 244; 6-12 months - 316; 1-2 years -256; 2-3 years - 80 and
over 3 years -38. Appellate Courts - 0-3 months -155; 3-6 months -89; 6-12 months - 36;
1-2 years -8.

-Ireland - Court of Criminal Appeal - Sentence appeals - 6- 8 months; Conviction cases-
7-9 months; High Court - Bail applications - date immediately available; Central
Criminal Court -6 months; Special Criminal Court - 4 months; Circuit court -7 months
and District Court ~ 11/2 months.

Most other countries report that criminal trials usually take months. See, Venice
Commission, Supra Note 3, at pp.147, 150, 171-172, 190-191, respectively.

162 Ibid. P.91. The data appear to refer to the High Court of Addis Ababa. It should be
noted here, that criminal cases represent the majority of cases handled by courts and
they are the major source of delays compared to the other cases.

183 Ibid, pp.87 & 88.
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34.9% of these files were closed either due to the death or
disappearance of suspects or unavailability of witnesses.
3.2.3. Statistics compiled by the Ministry of Justice

The Federal Ministry of Justice publishes criminal statistics on annual
~ basis.1¢* The data compiled show that - so many files are closed during
" investigation and so many others are transferred to the next year due to

court congestion. The rate of conviction, is not that much attractive

either. Between 1994 and 2003 the conviction rate was: 154, 11.19, 12.1,

11, 9.3, 10.12, 9.19 and 4.60 percent respectively. The data for the
* following three years do not evince a better rate of conviction.

The overall data are indicative of wasted time and resource in all
agencies. One may surmise here that the major culprit in all these
situations is workload, for the greater the workload the less efficient the
outcome. It will not be that much difficult to conclude that suspects will
suffer as a result of such an inefficient system and potential defendants
will escape justice, unless the system is overhauled and improved.

- 3.3. An overview of the practice

Almost all the data presented above show that the right to a speedy trial is
neglected. The authors tell us that the major culprits are congestion and
backlogsi$5. Apart from the legal lacunae, the capacity of the different
agencies to handle the cases has apparently influenced the implementation
of the right to a speedy trial. This calls for a radical overhaul of the system.

Apart from what are presented in figures above, there appears (o be a
practice that needs mentioning here. This is the case of prolonged
adjournments. With regard to adjournment of trials, it is quite a recent
memory in this country that cases use to be adjourned for a year. Thus, this

164 The Federal Ministry of Justice, Criminal Statistics Reports, for the years 1994 - 2006,
in file with the writer. It may be argued that rate of conviction may not necessarily
have any relationship with the right to a speedy trial. This writer, however, argues that
any impediment in the timely resolution of cases will have a domino effect as a result
of which the agencies will be occupied in entertaining cases that will ultimately be
dismissed by courts. The growing number of such cases in turn creates unnecessary
burden on the agencies as a result of which cases will not be processed with celerity.
Thus, postponement of cases will become the order of the day and justice will naturally
be delayed. :

165 The other causes are inter alia: the gap between the law and the practice, mentality
of cooperation vs. isolation, and lack of accountability and resources. See, Ministry of
Capacity Building, Supra, Note 65, pp.61-64.
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lacuna of a fixed period to commence trial as well as repeated adjournments
has undoubtedly contributed to the violation of the constitutionally
guaranteed right to a speedy trial’®. It will be interesting to note here that,
the Addis Ababa Office of the Ministry of Justice requested the withdrawal
of 1281 criminal cases due to mainly: failure on the part of the prosecution
to submit evidences, flight of the accused, and absence of witnesses.!s” This
incident is symptomatic of the courts’ inability to close files with or without
prejudice unless such demands are made by the prosecution. Trials have
definitely been adjourned for a number of times in these cases but the
incident required the intervention of the prosecution to demand dismissal
without prejudice, but not a court ruling to the same effect.

3.4. Recent developments

The Ethiopian government has recently launched a serious campaign to
reform the administration of the criminal justice system of the country. This
is evidenced by the issuance of different documents / instruments to the
same effect, such as, a draft Criminal Law Policy, a draft Criminal
Procedure Law, a final Business Process Reengineering document and a
Sentencing Guideline document.16® All the documents except for the BPR
document apply nationally, ie., on federal as well as regional matters.
Given this reality, it will be proper to give the highlights of the documents
though in a very brief mamner. Accordingly, relevant parts of the
documents, except for the Sentencing Guideline, - which has no relevance
to the subject at hand. :

It should be noted at the outset that all the three documents envisage the
incorporation of plea bargain, alternative dispute resolution mechanisms in
criminal matters and diversion of some cases from the formal mainstream
criminal process. These are given recognition in order to reduce the
workload of the different agencies and this is a commendable trend.
Despite this, it remains to be seen whether these mechanisms will really

166 Though the cases of the thousands of defendants accused of genocide perpetrated a
decade and a half ago is a unique case, because of the complexity of the case and the
number of defendants, the case took close to seventeen years to be disposed. The delay
has caused public uproar so much so that public authorities were forced to say in
public that “enough is enough” and the trial should come to an end as soon as possible.
167 Letter written to The Federal High Court on Ginbot 9, 1996, Ref. No. 7-1412/2-
38/96. Copy, in file with the writer.

168 All the documents are written in Ambharic as a result of which contents are
translated by-the writer... -
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achieve their intended purpose without prejudicing the rights of an
accused.

3.4.1. The Criminal Law Policy of the Federal Republic of
Ethiopial?
The Criminal Law Policy provides inter alia, that

- Investigation shall be carried upon the direction or
supervision of the Prosecution Office, and it should be
completed within a time set in the directives to be issued
according to the law and that the investigation of cases that
involve suspects that are under pretrial detention shall be
given priority. It also authorizes the investigating body to
release a suspect on bail if it is of the of the opinion that he
will appear at court whenever required to do so and the
crime for which he is accused is punishable by simple
imprisonment;

- Charges should be framed within the time set and failure to
do so shall result in the release of the suspect on bail;

- The law will expressly provide for the time required to
investigate, charge and entertain cases at courts - trials -,
depending on the seriousness of the offence, the
sophistication of investigation or amount of evidence
required to be gathered;

- The prosecution, while deciding on a case, should take note
of the fact that the case involves a public interest and that
priority should be given to such cases;

- The prosecution shall have the authority to set free, or reduce
the liability of those suspects who submit evidence against
others with whom they were involved in the commission of a
crime - criminal participants - and that this applies to crimes
such as those committed by organized, armed criminals, or
crimes committed by several persons and sophisticated
crimes;

- The relevant authorities should hasten the investigation of
those suspects who are under pretrial detention for they are
denied bail and there should be a system of diversion of
cases from the formal system;

169 Prepared by the Federal Ministry of Justice on April 21, 2009. To the best knowledge
of this writer, the draft policy is still pending at the Council of Ministers awaiting final
approval.
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. The law will give recognition to alternative dispute
resolution mechanisms more particularly in those cases that
involve young offenders, first time offenders and those who
have committed crimes that are punishable with simple
imprisonment.170 |

The document also states that the Ethiopian criminal justice systein is
burdened with an increasing number of cases and that justice is delayed
due to this, as a result of which, suspects are languishing in pretrial
detention centers. It, thus, aims at doing away with these shortcomings and
establishing a system that truly makes the exercise of the right to speedy
trail a reality than a hollow right.'7 It also apparently aims at ameliorating
the situation of those who may suffer as a result of delayed justice. The time
limit provided for the completion of investigation, powers given to the
prosecutor to release suspects on bail, framing of charges within a set time
limit are important cases in point. These changes naturally call for the
amendment of the relevant laws and it is hoped that this will be done after
the endorsement of the document by the pertinent bodies. By way of
conclusion, it may be said that though the document envisages a highly
promising system, it, however, remains to be seen whether these promises
will be translated into concrete legal rights.

3.4.2. The Draft Criminal Procedure Code

The draft states that one of its objectives is preventing long term
incarceration of suspects.!”2 In the same vein, it provides that, criminal cases
should be heard within a reasonably short period of time, and an accused
shall have the right to appeal from the decision or rulings of courts in the
course of litigation.!”® This appears to be a new trend, for it allows
interlocutory appeal which is denied under the current law.

Though it is not that much novel, the draft requires that suspects should be
brought to court within 48 hours after arrest, and that remand shall be
given for 29 days in cases involving terrorism and from one day up to 14
days in other cases.1”# The draft appears to give a solution to unnecessarily

170 See sections 3.4 and 3.6, 3.17.2.1, 3.7, 3.17.3, 3.8-3.13, 3.15, 3.17.1and 4.6, respectively
for each paragraph.

71 Gec 4.2,

172 Art.3(1).

173 Arts.8, 31(1) and (16).

174 Arts. 139 -141.
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extended remands by providing that the court can release a suspect on bail
or order his committal to a temporary place of arrest if it is of the opinion
that the investigation is completed and remand is unnecessary.17>

Furthermore, it provides for some time limits. These are: 176

- Decisions on petitions for bail should be given within 48
hours and decisions on appeals from such decisions
should be given within 8 days;

- After the completion of investigation, charges should be

~ framed within 30 days in cases of serious crimes, 15 days
in cases of medium crimes and lesser crime.

As regards sanctions for failure to observe these time limits, the draft code
has allocated a provision but the draft article contains no elements. This
~shows that there is no consensus among the drafters on this particular
point. If this is to be left out from the final enactment, the time limits will
-remain to be valueless. It will be interesting to note in this regard that the
~draft provides for the dismissal of a case / closure of the file or release of an
accused if the prosecution fails to submit a charge in case when this is
required in cases of addition or alteration of charges.”” One may, therefore,
~be forced to question why the same solution should not apply to new
charges.

The draft has also attempted to regulate adjournment of trials. It provides
that, the court may adjourn the trial if it feels that this should be so and that
an adjournment shall not be for more than five days.”® The draft code has
not introduced any new relief to the problems that may arise due to long
and repeated trial adjournments, for it does not provide for sanctions for
failure to meet the requirement.

Probably one of the innovations introduced by the draft code is the
recognition given to the so called “real time dispatch” procedure wherein
cases are heard soon after a suspect is brought to trial. This procedure is
practiced in some courts established after the implementation of the BPR -
discussed below. The draft provides that cases that involve flagrant offense
but do not involve intricate evidences and those that may involve

175 Art.141(2).

176 180(2), 194 and 248.
17 Art.253(4).

178 Art.456.
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complicated evidences but, are adrmtted by the suspect, can be processed
through this procedure 79 I

The Criminal Procedure Code has been under revision for more than ten
years and it will be difficult to say with any degree of certainty that the final
draft will be enacted as a law any time soon in the future. Though the draft
has introduced new trends, such as plea bargain, alternative dispute
resolution mechanisms and the like, it should again go beyond these and
give solutions to the problems that may arise in relation with the exercise of
the right to speedy trial. The absence of sanctions to meet the time limits set
by the draft is a case in point and it is submitted that this should be
considered by the law maker when the draft is submitted for final
enactment. -

3.4.3. The Federal Business Process Reengineering Document

Business Process Reengineering, (hereinafter BPR), is in vogue at present.
Almost every civil service institution is implementing this program. The
BPR document contains over 150 pages and touches on different aspects of
the federal criminal justice system. This writer will focus on the most
relevant parts to the issue at hand.

The document begins by showing the current state of the performance of
the agencies of the criminal justice system in general. It shows that the
quality of service is too bureaucratic, costly, and sub standard in general. It

- promises to change this feature and deliver a fast justice that meets the
expectations of all stakeholders.180

The document states that, in a study conducted on cases that were
entertained in 1999 and 2000 EC, or 2007 and 2008 GC, the conviction rate
was found to be, 33% and the quality of service of all processes starting
from investigation up to decision was found to be 44.59%. It enwsages to
raise this percentage to 90%.18

As regards time requlred to process a case starhng from investigation up to
final decision, the average time was find by the study to be four years and
one month. The document envisages to radically reducing this time. It
proposes to complete the investigation and litigation of:

173 Art.466.
180 Sec.1 , Introduction.
U B Sec10(a). T T
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-serious and complicated cases that used to take 180 days - within 45
days;

- medium cases that used to take 180 days - within 30 days; and

- less serious cases that used to take 30 days - within 3 days.

It aims at improving ‘convictionv rate and quality of investigation and
litigation to reach up to 95 %.182

One of the major innovations of the document is to establish a team of
investigators and prosecutors so that all members will work together
throughout the process and decide on issues that arise therein. [t is
expected that this new process will do away with the shuffling of files
between prosecutors and investigators for reinvestigation. The document
also aims at limiting the time required for remand as follows: 183

- Simple cases - no need for remand;

- Serious cases ~ up to 45 days; and

- Complicated cases - up to 90 days.

Regarding the repeated adjournment of cases, the document states that
there should be a manual that sets the limit within which a file should bé
completed and the number of acceptable adjournments.’ As regards
period of limitation, the document proposes that the time should run in
favor of an accused even if a case is pending at trial.'®> This is a really
groundbreaking position, for none of the other documents has attempted to
deal with the issue. This also proves that the position of the criminal code
on the issue has created this problem and the dismissal of a case even
before the maturity of the absolute period of limitation is a panacea to this
ever nagging issue. This position, is, therefore, very commendable.

The document further provides that: the prosecutor should be authorized to
pass a final decision on cases that he handles - probably to do away with
the requirements that need approval from a superior; number of remands
and adjournments should be limited by the law and that an investigating
officer should be given the authority to release a suspect on bail provided
that the offence of which one is accused is bailable.18

182 Sec,11.
183 Sec.12(2) and (6).

184Gec. 12(17).

185 Secs. 13 and 14.

186 Secs.13 (47), 52, 54 and 134.
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One may rightly be puzzled as to whether or not the reforms proposed in
the document are compatible with the laws currently in force. The facts that
investigation should be completed within a limited time; remand is to be
limited to specific periods only; adjournments should be limited in time;
statute of limitation should run in favor an accused if he is standing trial
and that a prosecutor is to be given the power to pass a final decision
without consultation with a superior and that he can release a suspect on
bail, are all new situations that cannot be performed under the current
operational laws. These, situations naturally call for the amendment of the
relevant provisions of the laws. If the relevant laws and their provisions can
be amended s0 as to adjust to the newly proposed reform, it will be hoped
that they will advance the exercise of the right to a speedy trial. '

It is worth mentioning here that, under the FDRE Constitution,'¥” it is the
federal government alone that is given the power to enact criminal laws.
Thus, the implementation of the newly introduced changes demands the
amendment of the Federal Criminal Code. As far as the practice is
- concerned, media reports-abound that after the implementation of the
highly touted BPR program, legal cases are disposed within minutes or
hours - mostly in cases of flagrant offences - or much shorter periods than
the previous practice. According to the Federal BPR document, in Tigray
Region, the time required to process simple criminal cases was 719 days
and is now reduced to 5 days. Similarly, medium cases are processed
within 17 days and cases that demand technical evidences are processed
within 32 days. Morcover, 360 upon complaint offences were disposed
within a day. Furthermore the conviction rate in the Southern Nations,
Nationalities and Peoples Region has gone up to 98% and in Oromia
Region, simple and serious criminal cases are disposed within 5 hours up to
6 days. The conviction rate in the same region has risen to 96% 188

The achievements of the BPR process are just too good to be true. Though
the effort to shorten the time to process criminal cases is by any standard
commendable, it needs further studies to gauge whether the process has
actually benefited suspects and accused individuals. We are in a country
wherein the right to defense counsel is almost non-existent in practice.

197 Art.55(5) of the Constitution provides that “ [the House of Peoples’ Representatives ~
the federal legislature] shall enact a penal code . The States may, however, enact penal
laws on matters that are not specifically covered by Federal legislation.”

1% The Federal BPR document ~ Secs.8.2 (a, b, and c).
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Thus, one may be tempted to raise the issue of a rushed justice. As the
saying goes, justice rushed is justice ruined. So, has the system managed to
reduce time required to process criminal cases at the cost of this right? We
expect the government to come up with another extensive research
outcome similar to the Base Line Study discussed above and evaluate the
effectiveness of the process in light of all the legal rights enshrined in the
relevant laws including the Constitution'®. Till then, given the fact that the
process is new and needs time to take root and bring about a really
profound change in the system, it will be very premature to say anything
~ about it at this stage.

Conclusion

According to one report, the prison population in July 2003 was about
65,000 which was well below the prison population of many African
countries.}?®® The prison population in 2003/4 and 2004/5 was close to
80,000.11 The data for the subsequent years up to 2009 do not show a
significant change either. Given the increase in population, the above ratio
still stands good. Despite such a low level of criminal activities the different
agencies of the criminal justice system could not handle criminal cases with,
the necessary speed that is required of them,

The purpose of this article is not to name and shame any of the agencies, for
their predicament is understandable to all. If we put aside deliberate
abuses, which are the exception than the rule m of the shortcomings are

18 The only available source in this regard, i.e., the Federal Supreme Court's Report,
published in Chilot News Bulletin, shows that most of the criminal cases are disposed
~within a short period of time. This source cannot be taken as an indicator of the speed
within which such cases are disposed at other courts, for the Supreme Court by and
large entertains cases on appeal, put differently, it does not serve as a first instance
court, except for exceptional crimes. Thus, given the fact that the appellate court is not
necessarily required to repeat the whole process and can dismiss a case without any
need to call the parties and the Court of Cassation entertains cases that involve
questions of law only, it may be presumed that such cases do not take that much time
to be disposed compared to first instance courts. Thus, a research with a similar scope
and themes as that of the Base Line Study discussed above is required to show that the
intended resulted have been indeed achieved.

1% Ministry of Capacity Building, Supra, Note 65, p.197

191 See Central Statistics Agency, Law and Order data base, number of prisoners found
in regional and central prisons, at www.csa.gov.et. This data do not include those that
are on remand. Note also that the data on other subsequent years till 2009 do not
evince a radical change. The data shows that the figures registered for the years
2005/6, 2006/7, 2007/ 8 and 2008/9 were, 72,211, 80,246, 85,664 and 86,366 respectively.
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systemic. They can be rectified through proper legislation and infusion of
resources. Thus, listing all the shortcomings of the system (diagnosis) and
suggesting all possible remedies (prescription) is outside of the scope of this
paper. This is so, because a detailed work has been done by other bodies -
more particularly, the baseline study done by the Ministry of Capacity
Building - and this writer cannot forward any different silver bullet
solution. It also appears that the BPR Program under implementation is a
response to the findings of these researches. It is, therefore hoped that both
the program and the laws to be enacted in the future will be informed by
the different solutions forwarded by the authors of the researches.

Notwithstanding the above remarks, this writer makes the following
suggestions;

- The country should adopt a pragmatic criminal law policy
that should seriously take into account the implementation
of the constitutionally guaranteed right to a speedy trial.1*2

- The different laws that contain provisions pertaining to the
right to a speedy trial should be amended in such a way that
each transaction in the different agencies should be
performed within definite time limits.

- The laws should also provide sanctions for failure to observe
time limits.

- The case of those arrested and accused but not bailed out for
one reason or another, should be given priority over those
who are released on bail.1%

- In deciding adjournments, more particularly in the case of
open ended / ends of justice continuance, the law should
take into account the standards adopted in other jurisdictions
to decide on adjournment or continuance - discussed under
Section Two.!%

92 The current criminal law policy is a draft but not a final document. Thus, it will be
helpful to adopt it with all the necessary changes required to implement the right to
speedy trial.

I It is here suggested that the Speedy Trial Standards of the American Bar
Association, Supra Note 2, can be availed to adopt the future Ethiopian legislation on
the subject.

1% The ends of justice continuance under Arts.19/4 of the Constitution and 94 and 95/2
of the CPC discussed above in particular, can benefit from the American experience.
These articles as discussed in the pertinent section, allow for indefinite adjournments -
directly or indirectly. The American experience, however, tells that such problems can
be mitigated if reasonable standards are adopted.
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- The contents of the Criminal Code of Ethiopia on period of
limitation should be reconsidered and amended so as to
remove ambiguities and further the exercise of the right to
speedy trial.

- The European experience shows that preventive remedies
such as interlocutory appeal, entrusting investigation to a
court or another body in cases of delayed investigation, and
compensatory remedies such as pecuniary and non
pecuniary reparation, reduction or mitigation of sentence, a
mere declaration of guilt [on the part of the agency
responsible for the delay] and a disciplinary action against a
dilatory judge, are put in place to deal with the issue of
delayed justice. It is submitted that the experience of
European countries should serve as a source of inspiration in
adopting a future policy.1%

If there is good will and a real determination to mold the face of the
Ethiopian criminal justice system in a good shape, the way out of the
predicaments is simple though it may take time. It is hoped that the
concerned authorities will heed the different recommendations mentioned
here as well as other sources and make good the deficit suffered so far.
Moreover, the future Criminal Procedure Code should address the different
issues contained herein and come up with practical solutions that can do
away with the legal and practical deficiencies of the Ethiepian Criminal
Justice System. This law is expected to shape the legal landscape for a long
time to come. Accordingly, it is hoped that it will not end up repeating the
same shortcomings of the existing laws.

195 Venice Commission, Supra Note 3, pp.32, 33; 44 — 46 and 59 -62.
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Towards Inclusive Employment: The Conceptual Basis and Features
of Proclamation 568/2008 on the Employment of Persons
with Disabilities

Seyoum Yohannes Tesfay*

Introduction

According to the UN, about 10 per cent of the world’s populatmn is disabled
at anyone time.1% Reported unemployment rates among the world’s 386
million disabled people of working age is far higher than for other working
age individuals. The unemployment rate varies from country to country. In
many developing countries, it is estimated at a staggering 80 per cent or
more.'¥” Ethiopia has a very large disabled population. Though data
pertaining to the prevalence and situation of persons with disability is
incomplete, fragmented and sometimes misleading there is no gainsaying
that the number of persons affected by disability is very high. According to
UNCEF Ethiopia some five to eight million men and women constituting 7
to 10 per cent of the entire population have a disability of some sort.'®® What
1is worse, a baseline survey conducted by the Institute of Educational
Research, Addis Ababa University, showed 60 per cent of persons with
disabilities in Ethiopia were unemployed in 1995.1% This number would be
higher if those who are underemployed were to be included.

*Lecturer, School of Law, Addis Ababa University. He holds, MA from Addis Ababa
University (2010), LL.M from the University of Michigan Law School, Ann Arbor
(2003) and LL.B, from Addis Ababa University Law School (1997). E-mail:
dayaseyoum@yahoo.com. The Author wishes to thank all those who contributed to
this work. Most of all, he is deeply grateful to ILO Sub-Regional Office, Addis Ababa
and Ato Muradu Abdo without whose assistance this work would not have made it to
this point.

1% Daniel Mont, Disability Employment Policy, Social Protection Discussion Paper
Series, (The World Bank, July 2004) P.4.

197 International Labour Office, Managing Disability in the Workplace (Geneva 2002)
p.v.

198 UNICEF Ethiopia Disability Programme, Fact Sheet,

http:/ / www.unicef.org/ethiopia/Et Disability fact sheet Nov 06.pdf. (accessed on Oct
2009. As regards the precise causes of disability some studies show that 41.2% of
persons with disability are affected by motor disorders, i.e., inability to walk, to sit, to
eat and drink; 30.4% by visual impairment, i.e,, weak sighted and blind, 2.4% persons
with speech and language impairment, 2.4 % persons with behavioral problems and
2% with multiple disabilities. Tirusew Teferra, Disability in Ethiopia: Issues, Insights
and Implications, (Addis Ababa University Printing Press 2005) p. 5.

199 International Labour Orgamzatlon, Ethiopia Country Profile, (Geneva 2004) p. 3.
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That such a sizable number of people are unemployed cannot be explained
by an actual inability to work. In fact, most are qualified and suited for
particular types of jobs. It is, thus, apparent that disabled people not only
have a valuable contribution to make to the national economy but that their
employment also reduces disability benefits that the state has to allocate.200
The logical conclusion is that disability does not arise simply from medical
conditions but rather from the interaction between impairments and the
physical, social, and policy environments. In other words, in an
environment and culture that accommodates the special needs of people
with various impairments; the impact of disability would be greatly
limited.?! Laws, regulations and policies issued by states play significant
role in the creation of such a conducive environment.

The Proclamation to Provide for the Right to Employment of Persons with
Disability (hereinafter Proclamation No. 568/2008) aims at creating an
environment that recognizes the potential of persons with disability to
work and exploit same. More particularly, according to its preamble, it aims
at realizing equal employment opportunity for people with disabilities by
providing for reasonable accommodation and procedural rules that enable
them to prove before judicial organs discrimination encountered in relatiort
to employment202

In this piece, we shall attempt to dwell on the conceptual basis to disability
that informs the Proclamation, the specific policy approaches underpinning
the legal solutions adopted and how the specific rules of the Proclamation
mesh in with the constitutional order of the country. We shall also try to
shed some light on how the rules embodied in the Proclamation should be
interpreted so that the objectives set for the same are achieved without
contravening the rights of all those involved.

200 International Labour Office, note 2 above, p.vi.

21 Daniel Mont, note 1 above, p 4.

202 The law replaced by this proclamation put in place a system whereby certain jobs
were to be reserved for persons with disability to enable ‘disabled people’ get
employment. It required employers to identify posts suitable for disabled persons so
only persons with disabilities would compete for these positions. Proclamation
Concerning Rights of Disabled Persons to Employment 101/1994 Art 4. The new law,
rejects this approach to addressing employment problems of persons with disability. In
its preamble Proclamation 568/2008 states that reserving vacancies for persons with
disability creates the image that persons with disabilities are incapable of performing

jobs based on merit and failed to provide the necessary pmtmnoﬁ&ema;g
o i how  Bibesy §



1. Theoretical approaches to disability

The theoretical approaches that underpin a program, an organization, law
or policy influence the type of interventions and solutions chosen and
implemented?®, A basic understanding of the main theories of disability,
therefore, can help shed light on the different legal interventions such as the
course taken by Ethiopian law.

Disability has been understood in different ways at different times (ages),
places, cultures and contexts. But two opposing view points stand out.
These are the individual model and the social model of disability.204

1.1. The Individual Model

This model situates the problems of disability in the person concerned
while paying little or no attention to the physical and social environment of
the person.?® So according to this model, a person with hearing impairment
is disabled as a result of individual impairment. S/he can try to overcome
the functional limitations which result from this by undergoing medical
treatment or using some medical and paramedical aids. Alternatively,
persons with disability have to accept their limitations and learn to adapt
their aspirations and what théy do to the world around them as the source
of these people’s problem is their own body.?¢ Within this overriding
paradigm two major identifiable formulations of appropriate interventions
exist.

2%http:/ /assets.sportaddvert.org/ downloads/ theoretical approaches to disability. pd
f, accessed on October 12, 2009. ' . '

% Katharina C. Heyer, “The ADA on the Road: Disability Rights in Germany’, Law
and Social Inquiry, Vol. 27, No. 4 (2002) p.726.

25 Mike Oliver, The Individual and Social Model of Disability, Available at
http:/ /www.leeds.ac.uk/ disability-studies/archiveuk/ oliver/in%20soc%dis.pdf
accessed on September 20, 2010.According to Oliver, there are two fundamental points
that need to be made about this model. The first is that it locates the ‘problem’ of
disability within the individual and second that it sees the problem as stemming from
functional limitations or psychological losses. In sum, one may characterize this model
as ‘personal tragedy theory of disability’.

“http:/ / www.gateshead.gov.uk/People%20and %20Living/ equality / eddp/ guidance
/approac, accessed on October 3, 2009.
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a. The Bio-Centric Approach of Intervention: This approach emphasizes
disease, disorder, physical or mental characteristics that are regarded as
abnormal,®” but which may be prevented or ameliorated through medical
intervention. So, the focus here is to bring the individual’s embodied
experience in line with the conventional standards. In other words, the
focus is on restoring normalcy 208

In its extreme fdrm, this approach may treat persons with disability even as
undeserving or dangerous. This association of disability with danger
underpins the custodial form of care.2?

b. The Charity Approach of Intervention: This approach treats persons
with disability as helpless victims needing ‘care’ and ‘protection’. To
address the needs of these people it relies largely on the goodwill of
benevolent humanitarians. This model further assumes the existence of
social responsibility on the part of members of the society. The
responsibility, however, derives from charity and benevolence, and not
justice or equality?’0. Disability laws that are nothing more than a
subcategory of social welfare law may be regarded as falling under this
model. Such laws focus on cash benefits for persons with disabilities.?!! ;

As regards intervention by the state, the individual model of disability
translates into the policy of social welfare prominent in most civil law
countries and originating in Western Europe. The welfare approach of
intervention by the state follows a separate-treatment doctrine, providing
for the different needs of people with disabilities in segregated settings.

27 A typical definition based on this restricted perception is historically found even in

some UN documents. A manual relating to the consequences of disease issued by

WHO in 1980 is a good example. It defines ‘impairment’ as ‘any loss or abnormality of

psychological, physiological or anatomical structure or function’ while it defines

disability as ‘any restriction or lack, resulting from an impairment of ability to perform

any activity in the manner or within the range considered normal for a human being'.

See Grant Carson, “The Social Model of Disability”, available at

http:/ / www.hief.org.uk/sitebuildercontent/sitebuilderfiles/ hieftoolkit24. pdf

accessed on Septemeber 10, 2010.

208 Indian National Human Rights Commission, Disability Manual (2005) available at
http:/ /nhre.nic.in/ Publication/ Disability / chapter02.html, accessed on August 10,

2009.

209 Ibid.

210 Tbid

21 Samuel Bagenstos, ‘The Future of Disability Law’, The Yale Law Journal Vol. 114,

No. 1(2004), p. 10
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These include special schools, sheltered workshops, nursing home etc...to
cater to the special needs of persons with disability.212

Interventions derived from this approach can, despite the good intentions,
compromise the rights of the ‘beneficiaries’. This is so because entitlement
to rights is often substituted by relief measures over which the person
declared invalid has little or no power to bargain. The contention is that
when persons can not make their own way, even for fully understandable
reasons, then a society that undertakes to care for them will necessarily also
undertake to make their decisions.?!? In other words, it is maintained that,
interventions under this approach are essentially paternalistic, arbitrary
and oppressive as the person with disability has no role in decisions
shaping his life.?'* Hence, this approach of intervention creates legions of
powerless individuals.

1.2. The Social Model

In contrast to the individual model, the underlying thinking of the social
model is that there are varied types of people in the world. Some are
blessed with ‘extra something’ that provides them an opportunity to take
on the world. Still, there are some who possess the talent, but fail to give a
proper shape due to lack of means and bad fate. People with disability fall
under this latter group in that they possess the talent but they become so
engrossed in dealing with tough challenges that the social and physical
environment etc... pose that they do not get an opportunity to stand on
their feet.?1 o ‘

This model that has its academic roots in UK and first politically backed in
the USA is based on the idea that it is the society that disables physically
impaired people.2!® It draws distinction between physical impairment and
the social situation called ‘disability’. It views, for instance, lacking all or
part of a limb or having a defective limb as impairment. Then it holds

212 Katharina C. Heyer, “The ADA on the Road: Disability Rights in Germany’, Law and
Social Inquiry,} Vol. 27, No. 4 (2002) p. 726.

1% Indian National Human Rights Commission, cited at no 13 above, p.13.

214 Ibid.

215

:/ /jobfunctions.bnet.com/abstract.aspx?docid=99525&promo=1005114&ta
t,coll) accessed on February 4, 2010.

216 Shakespeare and Watson, “The Social Model of Disability: an outdated ideology?’,
Research in Social Science and Disability , Vol. 2 (2002), p.3.
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disability is the disadvantage or restriction of activity caused by
contemporary social organization that does not take into account people
who have physical impairment. Disability is, therefore, something imposed
on those who have impairments. Hence, proponents of this view hold that
disabled people are oppressed segment of a society.?!”

This social model has two fold impacts on the issue of disability. First, it
enables the identification of political strategy, namely, removal of barrier.
That is, if people with impairments are disabled by the society, the remedy
is political action to dismantle these barriers and achieve inclusion.?® The
“second impact of the social model is on the disabled people themselves.
Once this model and thinking arrived, the disabled people began to think of
themselves in totally new ways. Eventually, ‘they were able to understand
that they weren't at fault: society was. They didn’t need to change: society
needed to change. They didn’t have to be sorry for themselves: they could
be angry’. 21°

The logical conclusion from the social model is that disability does not arise
simply from medical conditions but rather from the interaction between
impairments and the physical, social, and policy environments. In other
words, in an environment and culture that accommodates the special needs
“of people with various impairments, the impact of disability would be
greatly limited.2?0 In the realm of employment specifically, it is contended
that most people with disabilities are willing and able to work, and it is
hostile attitudes and contingent environmental barriers that are causes for
their exclusion from the workforce. Therefore, the remedy is to adopt civil
rights laws that prohibit discrimination and require provision of
accommodations to individuals with disabilities in the workplace.??! Under
the social model that views disability as a social pathology?? we have two
formulations of intervention.

27 Thid.

28 1d., p. 5.

219 Tbid. Shakespear and Watson hold that this is sometimes carried to the extreme.
They conclude that the social model was an excellent basis for political movement but
is now an inadequate grounding for social theory. See p. 29. |

220 Daniel Mont, Note 1 above, p 4. ‘

21 Samuel Bagenstos, “The Future of Disability Law’, The Yale Law Journal, Vol. 114,
No. 1(2004), p.18.

22Indian National Human Rights Commission, cited at note 13 above.
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a) The Functional Approach to Intervention: In this model, the difficulties
experienced by a person with disability are regarded as arising from a
‘mismatch between the individual's biological condition and functional
capacities on the one hand, and environmental, situational factors on the
other’ 23 This model tends to emphasize the role of providing trainings,
support services etc...with a view to making the individual as functional as
possible. It has also been instrumental in establishing rehabilitation services
throughout the world and development of assistive technologies.?*

In spite of its remarkable progress compared to the charity and bio-centric
approaches to intervention, this model expects a person with disability to fit
into the environment through the use of compensatory skills and assistive
technologies. In other words, it tends to still expect the individual to fit
within the system, not the system to include the individual, hence can be
arguably regarded as having the vestiges of the individual model.

b) The Human Rights Approach to Intervention: Over the past several
decades, theoretical perspectives on disability have gone through major
- paradigm shift. The adoption of the ILO Resolution Concerning Vocational
Rehabilitation and Social Reintegration of Disabled or Handicapped
Persons and the designation of the UN International Year for Disabled
Persons in the 1970s marked a conceptual shift in the way disability is
understood. These were the watershed periods in that both instruments
constituted the first acknowledgment that the exclusion and discrimination
that disabled people faced were human rights issues.?®

In part as a consequence of the above, disability is understood as an
element of human diversity. As a result, a major shift has taken in
addressing issues of disability. For instance, definitions of disability have
been revised to locate disability within the discourse of multiculturalism
and diversity.?? In consequence of these developments we have the human
rights model. This model considers disability as an important dimension of
human culture and underscores that all human beings irrespective of their
disabilities have certain rights which are inalienable. It builds on the spirit

223 Tbid.

224 Thid.

25 International Labor Organization, Employment of People with Disabilities: a
Human Rights Approach, A Report of the Tripartite Technical Consultation for East
and Southern Africa, September 2005 p.13.

26 Stephen Gilson and Elizabeth DePoy, “Theoretical Approaches to Disability Content
in Social Work Education’, Journal of Social Work Education, (2002) p.241.
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of the Universal Declaration of Human Rights which affirms that ‘all
human beings are born free and equal in rights and dignity’ 27

Respect for human diversity is based on two crucial ideas. The first is that
despite their apparent differences all persons are the same as regards rights
and dignity. The second is that the equality of rights and dignity does not
imply all people should be treated in the same way. This means, treating
two differently situated persons in identical ways could in reality be
discriminatory. So, apparently neutral criteria, practices, treatments,
regulations etc...which in fact result in disproportionately harsh impact on
persons with certain characteristics result in what is known as ‘indirect
discrimination’.??8 So, equality is gauged by the results, not similarity of
treatment. Therefore, equality implies not only preventing discrimination
but also going beyond that and remedying discrimination. In other words,
it embraces the notion of positive rights, affirmative action and reasonable
accommodation.???

When translated into policy terms, the rights approach replaces segregation
by integration and mandates antidiscrimination. Consequently, it opposes
employment quota as yet another stigmatized form of special treatment. It
rather opts for equal opportunity law as a primary tool. In other words,
people with disability are transformed from ‘passive patients or welfare
recipients to people with civil rights that are enforceable by law’.230

With the foregoing conceptual background to disability we will now look at
how disability is understood by the Ethiopian Government Institutions as
can be gathered from various legislations and policy documents. The aim
here is limited to putting in context the Proclamation which is the subject
matter of this piece.

2. The definition of disability under Ethiopian Laws

Taking stock of all legislations in Ethiopia that directly or indirectly deal
with disability is beyond the objective of this article. Hence, only a glance at
the major ones is attempted. To begin with the 1955 Revised Constitution, it
did not have provisions dealing with disability other than the equality

27 Mont cited at note 1 above.

“ International Labor Office, Equality in Employment and Occupation (1996) p.13.
2% Mont cit2d at note 1 above.

50 Heyer cited at note 9 above p. 727.
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clause, which may be construed to cover that?*! A statute issued over a
decade after the 1955 Revised Constitution, however, seemed to endorse
the charity model to disability.?2 This statute established what was then
called the Rehabilitation Agency for the Disabled with the aim of fostering
and facilitating through direct assistance and extension services, and
through increasingly effective participation of private- charitable
organizations, the rehabilitation of the(physically and mentally) disabled
who were assimilated to infants and senile persons.??

Another landmark law in Ethiopian legal history, the Constitution of the
People’s Democratic Republic of Ethiopia, under Article 22 used words
intimating its subscription to the charity approach to disability afbeit in
dealing with a particular group of persons with disability.2*¢ The Charter of
the Transitional Government of Ethiopia, another law of constitutional
significance, committed itself to the principle of equal treatment of human
beings by embracing the Universal Declaration Human Rights. 2> One may
infer from this the human rights approach should inform all laws to be
iissued regarding disability issues in the period when the Charter was the
highest law of the land. The Constitution of the Federal Democratic
Republic of Ethiopia Constitution (hereinafter FDRE Constitution) clearly

21Gee Article 37 which provides that: no one shall be denied the equal protection of the
laws. Article 38 says there shall be no discrimination amongst Ethiopian subjects with
respect to the enjoyment of civil rights. See The Revised Constitution of Ethiopia, Proc.
149, 1955, Nega. Gaz. 15t Year No. 2. |

225ee Article of Order of Establishment of the Rehabilitation Agency for Disabled, No.
70, 1971, Neg. Gaz. Year 30t No. 16, which: ...any person who, because of limitations
of normal physical or mental health, is unable to earn his livelihood and does not have
anyone to support him; and shall include any person who is unable to earn his
livelihood because of young or old age; this order had in mind in defining the term for
the specific purpose of rendering assistance to a person who falls within the purview of
such class. The Amharic rendition of this definition evokes the image of total
incapacitation of persons with disabilities: it in part runs: “&h#*" 141 wCH Aan§C
PUILNTA PhhA 0RI° CARPC AT CLLANTS. .

233 Muradu Abdo, Disability and the Right to Access to Justice in Criminal Proceedings
in Addis Ababa, (Unpublished May 2010) 1d., Article 2 cum Article 5 cum the
preamble. This document provides an excellent track of how disability was understood
in different legislations in Ethiopia.

2#This Article states: The state and society shall provide special care for those disabled
in the course of defending the sovereignty and territorial integrity of Ethiopia and
safeguarding the revolution as well as the families of the martyrs. The Constitution of
Peoples” Democratic Republic of Ethiopia, Proc. 1, 1987, Neg. Gaz. Year 47 No. 1.

25 See Article 1 of the Charter, 1991.

98



stipulates that the fundamental rights and freedoms it embodies should be
interpreted in conformity with the Universal Declaration of Human Rights
and International Covenants ratified by Ethiopia.2?6 From this one would
assume that the FDRE Constitution would adhere to the human rights
approach to the extent it deals with disability. When it does specifically deal
with disability under Article 41(5),%7 the FDRE Constitution, however,
provides that “the state shall...allocate resources to provide rehabilitation
and assistance to the physically and mentally disabled....". Hence, one notes
that in the only explicit and directly relevant provision the FDRE
Constitution uses language suggestive of the charity model. This, however,
is not to suggest that the FDRE Constitution prescribes that the charity
approach be followed by all laws to be issued. That the FDRE Constitution
does prescribe that its interpretation be in conformity with human rights
instruments is one indication of the fact that the human rights approach is
not ruled out. What is more, the FDRE Constitution can not be expected to
embody all the principles that should inform every law. That is simply
impossible in a document of a constitution’s generality. Policies and laws
issued in the wake of the adoption of the FDRE Constitution buttress this
view point.

In the year following the adoption of the FDRE Constitution, the Ethiopian
Developmental and Social Welfare Policy was issued. The policy lays down
guidelines to be followed in order to enable persons with disabilities not
only to be self-supporting but also to contribute to the economic, political
and social life of the country. The relevant part of the policy provides
that:238 |

Conditions that will enable persons with disability to use
their abilities as individuals or in association with others

to contribute to the development of society as well as to

be self-supporting by participating in the political, economic
and social activities shall be facilitated.

Other policy documents impacting on the employment and emplovability
of persons with disabilities include: Special Needs Education Program
Strategy?? and Special Needs Education in TVET- Framework.24 There are

26 Proclamation No. 1, 1995. Fed. Neg. Gaz Year 1 No 1, Art 13(2).

27 See Proc. No. 1, 1995, Fed. Neg. Gaz. Year 1 No. 1

8 Ministry of Labour and Social Affairs, Developmental Social Welfare Policy, 1996,
Art5.6.1

#? Ministry of Education, Special Needs Education Program Strategy 2006,



also laws that impact on employability of persons with disabilities. The
Ethiopian Building Proclamation is worth mentioning in this regard. This
Proclamation requires that ‘any public building shall have a means of
access suitable for use by physically impaired persons including those who
are obliged to use wheelchairs and those who are able to walk but unable to
negotiate steps’?! The significance of this law can hardly be
overemphasized as issues of mobility and access for persons with
disabilities had almost totally been overlooked by urban planners and
architects*?2 il the issuance of this law, and barriers to access and mobility
are the major impediments to the employability of persons with disabilities.

A more recent effort in addressing the employment problems of persons
- with disabilities is represented by the Draft National Plan of Action for
Equality of Opportunity being developed by the Ministry of Labour and
Social Affairs. This document seems to best summarize the views of the
current Government regarding disability. After raising the various models
regarding disability it concludes that:23 -

Disability is not something that individuals have, What individuals
have are impairments. They may be physical, sensory, intellectual,
psychiatric or other impairments. Disability is what happens with
(when) people with impairments encounter a society created by and
for people without impairments.

According to this document, the Ministry of Labour and Social Affairs takes
the view that the Human Rights Model of disability complements the
‘social’ cause understanding of disability. It further underscores that society
and especially governments have the responsibility to promote and protect
the rights of persons with disabilities through legislations and enforcement

40 Ministry of Education Special Needs Education in TVET-Framework Document
2009. .

%1 Building Proclamation No. 624/2009, Art 36(1).

#2 Misrak Tarekegn, Challenges and Opportunities of Access and Mobility in Addis
Ababa: The Case of People with Motor and Visual Impairments, 2006 (Unpublished,
Thesis Submitted to Addis Ababa University Graduate School for MA in Regional and
Local Development Studies) P. 66. Some of major problems identified by Misrak
include inaccessibility of buildings and street environment that exposes persons with
disability to grave dangers.

2 The Ministry of Labour and Social Affairs of Ethiopia, Draft National Plan of Action
for Equality of Opportunity and Full Participation of Persons with Disabilities 2010-
2015. First Draft Updated on March 3, 2010, p- 8.
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of anti-discrimination laws.2% The foregoing policy statement sums up the
understanding prevailing in the Government of Ethiopia and hence informs
the policy considerations that inspired Proclamation No. 568 /2008. The
solutions adopted by Proclamation No.568 /2008, which will be discussed in
the fullness of time, make this conclusion plausible.

3. Who is a person of disability under Proclamation N 0.568/2008?

Whenever laws are drafted with a view to safeguarding the interests and
rights of certain groups of people one of the questions that raise their heads
at the outset is how to define the beneficiaries of the legislation.?*5 Perhaps
owing to this, that is precisely what Proclamation No.568/2008 does. Thus,
we will start by throwing some light on persons with disability, the theme
of Proclamation No.568/2008.

According to Proclamation No.568/2008 a “ “Person with disability’ means
an individual whose equal employment opportunity is reduced as a result
of his physical, mental, or sensory impairments in relation with social,
economic and cultural discrimination” 246 How disability is defined in a
legislation depends on the objective of the particular legislation. Hence,
there is no single definition of disability which can be used in all
legislations. Generally, there are two different approaches to defining
persons with disability. The first approach aims at singling out a narrow,
identifiable Beneﬁciary group. In this approach, the goal is to craft laws to
provide financial or material support to disabled individuals or employers
of disabled people. So, in this approach the definition tends to follow the
individual or medical model of disability. Therefore, the definition is
impairment-related to ensure that support is targeted at those who need
that most*”, The second approach aims at providing protection from
discrimination on the grounds of disability. Therefore, it emphasizes the

241d,, p.12.

#5 International Labour Office, Achieving Equal Employment Opportunities for People
with Disabilities through Legislation Guidelines (2007) p.14.

24 Proclamation 568/2008, Art 2(1). In contrast to this definition the law that preceded
it, Proclamation 101/1994, under Art 2(1) “A disabled person’ is defined as ‘a person
who is unable to see, hear or suffering from injuries to his limbs or from mental
retardation due to natural or man-made causes; provided however, that the term does
not include persons who are alcoholics, drug addicts and those with psychological
problems due to socially deviant behavior.

%7 International Labour Office, Equal Employment Opportunities for People with
Disabilities Cited at note 50 above p 16.
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social model of disability. Hence, it uses broad, inclusive wording to
encompass those with minor disabilities, those who are wrongly assumed
to have disability and even those others who are associated with people
with disability48. :

The purpose of Proclamation No. 568/2008 is to combat discrimination, and
not to give a targeted support?#® It is against this latter approach that the
definiion provided under the Proclamation should be gauged. The
definition provided by Proclamation No.568/2008 does follow the social
model in that it underscores the need to determine persons with disability
having regard to ‘social, economic and cultural discrimination’.

In a bid to be inclusive of those with minor disabilities perhaps,
Proclamation No0.568/2008 refrains from prescribing a threshold on
impairment. A comparison with equivalent legislations in other
jurisdictions makes this point clear. If one looks at the Americans with
Disabilities Act, ADA, for example, for a person to be regarded as disabled,
‘physical or mental impairment must substantially limit one or more of the
major life activities of such person’®0 It is held that this definition of
disability has resulted in many counterintuitive results in employment
related suits by excluding many plaintiffs who seem to be covered by the
law given the objectives of the Act.>!

In a similar vein, the Indian Equal Opportunities, Protection of Rights and
Full Participation Act, defines, a person with disability as ‘a person
suffering from impairment of not less than forty per cent ... as certified by a
medical authority’ %2 So, according to this law there is a threshold
requirement of 40 per cent impairment which needs to be attested to by
medical authorities in order for a person to get the protection of the law
under this Act. This could make protection under the Act unavailable to a
significant number of persons as compliance with these two requirements
could be difficult for many victims of discrimination. In fact, this Indian law

248 Tbid.

29 Proclamation 568/2008, the preamble, paragraph 2 states that, ‘the existing
legislation’ on the rights of the disabled persons to employment created, by providing
for reservation of vacancies for the disable persons, an image whereby people with
disabilities are considered incapable of performing jobs on the basis of merit....

250 Americans with Disabilities Act, 42 US.C. Sect. 12102(2)

1 Michelle T. Friedland, “Not Disabled Enough: The ADA’s ‘Major Life Activity”
Definition of Disability”’, Stanford Law Review, (1999) Vol. 52, No 1, p. 172.

257 Infernational Labour Office, Cited at note 50 above p17.
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almost seems to follow the medical model contrary to its name hence
excluding from its scope of application a sizeable number of persons with
disability. Similarly, the Social Code in Germany provides that a disabled
person is ‘a person whose physical functions, mental capacities or
physiological health are highly likely to deviate for more than six months
from the condition which is typical for the respective age and whose
participation in the life of society is therefore restricted’ 25> So, here too, we
have a threshold albeit only a period of that six months, unlike under
Proclamation No. 568/2008.

Proclamatxon No. 568/2008 adopts more inclusive and broader definition
than some international instruments such as the ILO Convention No. 159.
The ILO Convention No.159, which has the set purpose of facilitating the
employment of ‘disabled persons’, defines a disabled person as ‘an
individual whose prospects of securing, retaining and advancing in suitable
employment are substantially reduced as a result of a duly recognized
physical or mental impairment.” 25

As can be easily gathered from the above definition a person’s employment
‘opportunity must be substantially reduced owing to a recognized physical or
mental impairment to be covered by the ILO Convention No0.159. These two
requirements are reminiscent of disability laws directed at giving specific
benefits to a narrowly targeted group rather than combating discrimination

Jin relation to'employment®5. Proclamation No.568,/2008 doés not use such
words which could exclude a significant number of persons from the scope
of its application.

The foregoing does not, however, mean that the definition supplied by
Proclamation No0.568/2008 is the clearest and most inclusive ever. That the

28 Ibid. The Disability Discrimination Act of UK 1995 and 2005 also require long term
impairment. According to it the impairment must have lasted for 12 months or is likely
to last for 12 months.

http:/ /www.nao.org.uk/careers_and_jobs/diversity/nao_disability equality scheme
/definition_of disability - the.aspx, accessed on March 12, 2010.

24 ILO, Vocational Rehabilitation and Employment (Disabled persons) Convention
(No. 159), 1983 Art 1(1).

35 Note in this relation that the UN Convention on the Rights of Persons with
Disabilities does not provide a definition for disability it only says under Art 1
paragraph 2 ‘persons with disabilities include those whose long-term physical, mental,
intellectual or sensory impairments which in interaction with various barriers may
hinder their full and effective participation in society on an equal basis with others.
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Proclamation defines a person with disability as an individual whose equal
employment opportunity is reduced as a result of his physical,
mental...impairments could be interpreted to exclude persons who are
suffering discrimination as a result of past and/or imputed disability. Some
laws clearly include these people in the definition. Cases in point are
Australian, UK and US legislations. The Australian Disability
Discrimination Act of 1992 covers disability that previously existed but no
longer exists; or may exist in the future; or is imputed to a person. In a
similar vein, the UK Disability Discrimination Act of 1995 includes “persons
with past disability’2%, The Americans with Disability Act seems to cover
past and imputed disability when it provides in the definition of disability
‘...B) a record?’ of such an impairment or C) being regarded as having such
an impairment’. 28

One may, however, cogently contend that any reasonable interpretation of
the definition of persons with disability provided by Proclamation
No.568/2008 covers past disability and imputed disability, as do the above
foreign laws. This is particularly so in view of the objective of the
Proclamation. As already stated above, Proclamation No0.568/2008 is not
defining persons with disability to confer particular benefits or give scarce
aid to a narrowly defined group of people. This is essentially a non-
discrimination act trying to create equal employment opportunity as clearly
indicated in the preamble. This being the purpose, if it prohibits
discrimination on the basis of present disability, for a stronger reason, it
must prohibit discrimination on the basis of past disability or imputed
disability. To interpret the Proclamation’s definition of disability as
covering only present disability would be absurd given its purpose.

Though as seen above, the definition is not particularly problematic
compared to analogous legislations in other countries, employers and even
courts may still face difficulties in understanding what ‘physical, mental, or
sensory’ impairments exactly constitute disability within the purview of
Proclamation No.568/2008. Do, for example, impairments resulting from
old age, severe disfigurement, chronic illness such as diabetes, cancer, HIV
infection etc... constitute disability for purposes of Proclamation

25 International Labour Office note 50 above p. 17. '

%7 Samuel Bagenstos, ‘Subordination, Stigma and Disability’, Virginia Law
Review,(2000) Vol. 86 No. 3 p. 503. If courts begin to understand the importance of the
‘record prong’ says Bagenstos ,the Statute can provide protection to people who face
prejudice and stereotypes based on the lingering stigma of a once-active condition.

258 Americans with Disability Act, 42 US.C,, Sec. 12102(2).
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No.568/2008? Developing implementation guidelines would help a lot in
obviating doubts as regards these and similar other issues. |

4. Scope of application of Proclamation No.568/2008?

Proclamation No.568/2008 applies to employment relationships that exist
between any person with disability and an employer.?® So, to understand
the exact extent of the scope of application of this Proclamation one has to
understand two things. These are what employment relationship means
and who an employer is as envisaged by the Proclamation.

Regarding the meaning of employment relationship Proclamation
No0.568/2008 itself gives a list of situations deemed to fall within that. It
provides that employment relationship ‘includes recruitment, promotion,
training, transfer and other conditions of work’. 20 One can easily infer
from the word ‘includes’ that this is just an illustrative list. Hence,
relationships that have not been listed but are deemed to follow from an
employment relationship are covered by Proclamation No.568/2008.

As regards scope in terms of the types of employers that are bound to apply *
its provisions, Proclamation No.568/2008 provides that ‘employer means
any federal or regional government office or an undertaking governed by
labor law%%’. From these we can gather that the Proclamation is meant to
apply to three broad categories of employers. These are:

a) Federal government ‘offices’; b) Regional government offices and; c)
Undertakings governed by the Labor Proclamation.

259 Proclamation to Provide for the Rights to Employment of Persons with Disability
Proc 568/2008 Art 2(2).

260 Tid. Even prior to the issuance of this Proclamation, one may contend that persons
with disabilities were protected against discrimination once employed. This is so
because the Labor Law outlaws discrimination between ‘workers’ on the basis of
religion, nationality, sex...or “any other condition’. Labor Proclamation No. 377/2003,
Art 14(1)(f). One may further contend that, given the objective of the Proclamation,
employment relationship also covers even non-permanent type of employment but the
case for that is less persuasive as remedies embodied in the Proclamation such as
‘reasonable accommodation’ are very likely to pose undue hardship if required to be
made in respect of temporary workers or daily laborers.

21Proclamation to Provide for the Rights To Employment of Persons with Disability
Proc 568/2008 Art 2(3).
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The application of Proclamation No.568/2008 with respect to each of the
above three categories gives rise to peculiar issues and concerns. Following,
we will briefly look at each one at a time.

a) Federal Government Offices: This is a relatively less problematic
category of employers. Issues could, however, arise as to what exactly
‘Federal Government office’ means. Is it limited to civil servants employed
by the Federal Government? If so, there could be a significant number of
people outside the scope of application of the Proclamation. This is so
because the Civil Servants Proclamation excludes clearly: government
officials with certain rank such as directors, deputy directors. It further
excludes certain categories of employees governed by special laws such as
federal judges, prosecutors, members of the armed forces and the federal
police and “other employees governed by the regulations of the Armed
Forces and the Federal Police’.?62

If a restrictive interpretation of the term ‘federal government office’ is
‘adopted, people with disability will not be getting the protection that
Proclamation No.568/2008 accords them with respect to employment
relations they might have or are seeking let’s say as support staff with the
armed forces and the police etc.... But such a restrictive interpretation does
not seem to be in line with the spirit of the Proclamation. The Proclamation
is, as we will see when discussing its pillars below, an essentially non-
discrimination law. It prohibits discrimination on the basis of disability
against a person who can carry out the essential functions of the position.
This being just an equal opportunity law, the term government office
should be interpreted broadly so as to include every federal government
institution even those outside the scope of the federal civil service law such
as the above.

This broad and inclusive interpretation of the ‘federal government office” is
consistent with the equal protection of the law guaranteed by the FDRE
Constitution. In this regard, Article 25 of the FDRE Constitution provides
fh.at-263 v

All persons are equal before the law and are entitled without ahy
discrimination to equal protection of the law. In this respect the law
shall guarantee to all persons equal and effective protection without

%2 The Federal Civil Servants Proclamation No. 515/2007, Art 2(1).
263 The Constitution of the Federal Democratic Republic of Ethiopia of 1995, Art 25.
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discrimination on the grounds of race, nationality, or other social
origin, color, sex, language, religion, political or other opinion,
property, birth or other status. (Emphasis added).

Though disability is not named as a prohibited ground of discrimination,
the fact that we have ‘or other status’ implies that persons with disability
should be given protection of the law against discrimination in matters of
employment. Only an inclusive and broad interpretation of the term
‘government office” will accord the persons with disability the
constitutionally guaranteed right to the protection of the law.

b) Regional Government Offices: as indicated already, Proclamation
No.568/2008 specifically states that the protection to persons with disability
guaranteed in it is to be accorded in employment relations with ‘regional
government offices’. Though the protection accorded is desirable, whether
the Federal Parliament can enact a law with regard to employment issues in
state government offices is questionable. Article 51 of the FDRE
Constitution which lists down the powers and functions of the Federal
Government does not indicate enactment of laws for the administration of
the regional states” employees as a matter falling within the powers of the
federal government. Nor does Article 55 of the FDRE Constitution
specifically indicate this power in the list of the legislative powers of the
House of People’s Representatives. _

So, any attempt to establish the legislative competence of the House of
People’s Representatives on this issue should perhaps rely on the power of
the House to issue ‘a labor code?™’ or enacting laws aimed at establishing
one economic community?®. In fact, the Parliament in issuing the
Proclamation has expressly stated in the preamble that its competence
emanates from its constitutionally vested power to issue ‘labour code’.

It does however seem the argument based on the power to issue ‘labor
code” does not hold water. A cogent argument against the legislator’s
understanding of its competence in this regard is found under Art 52(2) f of
the FDRE Constitution. This provision provides that states have the ‘power
to enact and enforce laws on state civil service and their conditions of
work....” Besides, one should note that in Ethiopia the federal government
has powers that are only specifically given to it while every other power

264 FDRE Constitution (1995) Art 55 (3) .
265 [bd Art 55(6).
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remains with the regional states?% That means in cases of doubt an
interpretation that favors the competence of the regional states, and not the
federal government should be followed.

Besides, interpreting the power to issue ‘labour code’ as being indicative of
power to issue any employment law, inclusive of employment in regional
state government offices, would be incompatible with the long established
understanding of labor law in Ethiopia, and the FDRE Constitution itself
more importantly. Labor law has been understood as the law that regulates
the employment relationship between a worker and an “undertaking’. By
undertaking is meant ‘an entity established under united management for
the purpose of carrying on any commercial, industrial, agricultural,
construction or any other lawful activity’.?” Though the list is illustrative,
the ejusdem generis?% rule of statutory interpretation requires the phrase
‘any other lawful activity’ be interpreted to accommodate only things of the
type listed. Those in the list seem to have business activity as a common
trait. Regional government offices are not business entities and hence
different from undertakings within the meaning of the current labour law,
at least.

As regards the second possible ground, namely, a law needed to establish
‘one economic community’, there has to be a prior determination to that
effect by the House of Federation?? Any ways, the House of People’s
Representatives does not claim the existence of such a determination in the
preamble of the Proclamation as the basis of its competence.

The foregoing should not, however, be understood as entitlement by State
Government offices to disregard the right of persons with disability to
equality of opportunity in employment. All the foregoing means is that
under the current constitutional arrangement the Federal legislator has no
competence to enact laws that govern employment relationship in State
Government offices. So, any claim by persons with disability should be on
the basis of the equal protection clause of the FDRE Constitution found
under Article 25 already discussed under section 3(a) supra.

266 FDRE Constitution of 1995 Art 52(1).

267 L abour Proclamation 377/2003, Art. 2(2).

268 Duhaim’s Legal Dictionary, available at

http:/ /duhaime.org/LegalDictionary/E/EjusdemorEiusdemGeneris.aspx

269 The 1995 FDRE Constitution under Art 55(6) stipulates that the House of Peoples’
Representatives ‘shall enact civil laws which the House of Federation deems necessary

to establish and sustain one economic community.’
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This debate regarding the constitutional validity of Proclamation
No0.568/2008 as regards its applicability to regional state government
offices has now been effectlvely reduced into an academic debate as
Ethiopia recently ratified?”? the UN Convention on the Rights of Persons
with Disabilities. Ratification of an international convention in Ethiopia
makes the convention part of the law of the land that is binding on both
federal government and regional states”’. This Convention prohibits
discrimination on the basis of disability with regard to ‘all matters
concerning all forms of employment, including conditions of recruitment,
hiring, and employment, continuance of employment, career advancement
and safe and healthy working conditions.’ 272

The UN Convention on the Rights of Persons with Disabilities also
embodies other related core principles of the Proclamation like reasonable
accommodation, and protection from harassment. It further requires parties
to take appropriate measures to promote employment of persons with
disability in the private and public sectors such as by setting in place
affirmative action programs, incentives, provision of training etc...2’

¢) Undertakings Governed by Labour Proclamation: The third category of*
employers on which Proclamation - No.568/2008 exerts itself is
‘undertakings governed by labour law’.2# The Labour Proclamation applies
to employment relationship existing between a worker and an employer.2’>
The term employer is defined as an undertaking which is understood as a
business firm as discussed above under b. On top of this, unless the Council
of Ministers issues a regulation to the contrary, the Labor Proclamation also
applies to employment relationship between Ethiopian citizen and foreign
diplomatic missions or international organization operating within the

270 Ethiopia signed this Convention on November 20, 2009. It ratified the Convention
on 7/7/2010. Information regarding the ratification status of this convention is
available at a UN site called enable at:

http:/ /www.un.org/disabilities / countries.asp?navid=12&pid=166 accessed on
August 12, 2010.

271 FDRE Constitution Art 9(4) and Art 13(2). For more on this matter read: Takele
Soboka Bulto, “The Monist-Dualist Divide and the Supremacy Clause: Revisiting the
Status of Human Rights Treaties in Ethiopia’, in the Journal of Ethiopian Law,
Vol XXXIII No. 1, pp-132ff.

22 Convention on the Rights of Persons with Disability Art 27(1)a.

273 Ibid.

274 Proclamtion 568/2008, Art 2(3).

275 Labour Proclamation 377/2003, Art 3(1)
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territory of Ethiopia in the absence of a treaty providing otherwise?®. The
Labour Proclamation further governs employment relationship between a
worker and religious or charitable organizations unless the Council of
Ministers by regulation provides to the contrary.?”” Thus, Proclamation No.
568/2008 similarly applies to the above employment relahonslups thereby
safeguarding the rights of persons with disabilities. .

The Labour Proclamation does not apply to certain employment
relationships. These include:278

» contracts for the purpose of educating or trammg other than
apprenticeships

» managerial employees who are vested with the powers to lay
down and execute management policies by law or by delegation
of the employer

» Contracts of personal service for non-profit making purposes

» Contracts relating to a person who performs an act for

consideration, at his own business or professional responsibility

Contracts of employment relationship governed by special laws

such as that concerning the armed forces, members of the Police

Force, ]ud ges of Courts, Prosecutors etc..

‘;r

As the third category of persons on which the Proclamation No. 568/2008
exerts itself is those that are subject to the Labor Proclamation, persons with
disability will not get the protection under the Proclamation if they fall in
any of the above groups. Of course, this does not hold if the problem arises
in relation to employment with the federal government. Again here, all that
is being said is the Proclamation does not apply to the above employment

276 Ibid., Art 3(3)(a) and (b).

277 Ibid Art 3(3)(b). On the issue of the applicability of Labour Law to religious
institutions the Cassation bench of the Federal Supreme Court has ruled that the
employees of such institutions are to be divided into two categories. The first category
consists of those rendering “spiritual services” inseparably linked to the core of the faith
concerned such as priests, deacons etc.... The second category is those that engage in
work that is not linked to the core of the religion concerned such as accountants, store
keepers etc....As regards the first category, the Cassation Bench ruled that these are left
for the religious institutions concerned and are beyond the scope of the Labour Law.
As regards the second category, it ruled these are matters for labour law and the
Council of Ministers can exercise the discretion vested in it as regards this matter to
issue laws. Hamerework St Mary’s Church Vs. Deacon Mihret Berhan, Agafari Abraham
Tadesse and others, Federal Supreme Court, File Number 18419.

278 Ibid Art 3(2).



relations save arguably for the very last group. This does not mean that
these people cannot claim the equal protection of the law under Article 25
of the FDRE Constitution as argued already above. Nor does it mean that
they cannot claim essentially the same rights under the recently ratified UN
Convention on the Rights of Persons with Disabilities briefly discussed
above. Thus, virtually every person with disability can claim the rights
embodied in Proclamation No0.568/2008 albeit on the basis of the
Convention on the Rights of Persons with Disabilities.

5. The pillars of Proclamation No.568/2008

There are considerable differences in the ways in which legislations in
different countries attempt to produce social change. Not only are the
judicial structures and systems that form the context for interpretation of
legislation different but also the legislative style such as focusing on
proscribing certain conducts or encouraging certain behavior could be the
basis for differentiation?”. Following essentially the rights approach as will
be discerned from the discussion under, Proclamation No.568 /2008 relies
more on proscribing and prescribing conduct rather than offering
inducements to encourage employers to hire persons with disability. The
prominent features of the Proclamation are:

» prohibition of discrimination;

» the principle of ‘reasonable accommodation’ which is related to
the norm of non discrimination in the eyes of the Proclamation;

» limited affirmative action and

» reversal of burden of proof.

5.1. Prohibition of Discrimination
The principle of non-discrimination is inherently linked to the principle of

equality. The bedrock of equality as enshrined in various conventions and
the Universal Declaration of Human Rights is that all human beings are of

#? Australian Government, Department of Families, Housing, Community Services
and Indigenous Affairs, ‘Evaluation of the Common Wealth Disability Strategy’,
available

athttp:/ /www.fahcsia.gov.au/sa/disability /pubs/policy/cds_evaluation/ Pages?pd.a
px accessed on July 24, 2009.
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intrinsic equal value. Thus, every human being is to be accorded equal
respect and equal concern irrespective of mental and physical differences.80

In relation to employment of persons with disability, discrimination occurs
when an employer treats a job seeker or an employee unfavorably owing to
disability. Particularly, the treatment is regarded as discriminatory when
the disability in issue has no implication for job performance or only a
slight implication that can be remedied by using appropriate equipment?*!
or through other means that do not cause undue burden on the employer.28?

Three types of discrimination are known to take place in relation to
employment of persons with disabilities. These are direct discrimination,
indirect discrimination and harassment. Direct discrimination?®3, the most
obvious of the three, implies less favorable treatment of one person as
compared to another person in a similar or comparable situation. If, for
example, a person with some sight problems is fired from a job after
revealing this fact to the employer even though that does not affect his
ability to fulfill the requirements of the job, there is a direct discrimination
on the basis of disability. For direct discrimination to occur it is not
necessary that:28

a) the prescribed criterion be the only or the dominant basis for the
unfavorable treatment; or

280 International Labor Orgamzatxon, cited at note 30 above, p. 13.
21 Ibid p 15 ‘

22 ibid

283 Though Ethiopian law does not define what “dierect’ discrimination is some other
laws do. The 1995 Disability Disctimination Act of UK does, for instance, under 3A(5)
provide that” a person directly discriminates against a disabled person if, on the
ground of the disabled person’s disability, he treats the disabled person less favourably
than he treats or would treat a person not having that particular disability whose
relevant circumstances, including his abilities, are the same as, or not materially
different from, those of the disabled person.” One note here that the comparator is not

a non-disabled person but specifically * a person not having that particular disability’.
This formulation enables a claim to be brought even in cases where a person is treated
unfairly owing to prejudices or hostility to particular types of disabilities compared to
others. Akhlaq Choudhurry, ‘Direct Discrimination and Disability-related
Discrimination’,available at:

hitp:/ /www.11kbw.com/articles/docs/ DlrectDlscrmmahonandDlsablhtv2007 pdf
accessed on Sep 14, 2010.

2 Office of Anti-Discrimination Commissioner of Tasmania, Australia
http:/ /www.antidiscrimination.tas.gov.au/information_on_the_act/direct _and_indire
ct_discrimination, accessed on August 12, 2010.
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‘b) the person who discriminates regards the treatment as
unfavorable; or

¢) the person who discriminates has any particular motive in
discriminating.

Indirect discrimination is a less overt form of discrimination. It takes place
when an employer imposes a condition, requirement or practice which in
the particular circumstance is unreasonable and has the effect of
disadvantaging a member of a group of people that share or are believed to
share a prescribed attribute; or any of the characteristics imputed to the
particular attribute more than a person who is not a member of that group.
The person who discriminates need not be aware that the condition,
requirement or practice disadvantages the group of people for indirect
discrimination to occur.®® For instance, if an employer requires ail
employees to pass a demanding physical test before being recruited to a
particular position when in fact physical fitness is not an inherent
requirement of the position, he is engaging in indirect discrimination
against persons with some form of physical disability or even elderly job
seekers.286 So, indirect discrimination implies that criteria that appear
neutral at first sight but when applied result in excluding persons with
disability or putting them at a disadvantage compared to others are used.
In other words, the criteria or policy followed by the employer may seem
fair because it applies to everybody but a closer look will reveal that certain
groups such as persons with disability are being treated unfairly. This is a
disguised or subtle discrimination. Harassment, which may result in
creating a hostile work environment that forces a person with disability to
quit the job, is also regarded as the third form of discrimination.?”

Proclamation No.568/2008 outlaws all the three forms of discrimination. It
provides that®® ‘any law, practice, custom, attitude, or other
discriminatory ~situations that impair the equal opportunities of
employment of a disabled person are illegal”. This blanket prohibition is
obviously aimed at, among others, the more overt discrimination or direct

25 Tbid.

286 Thid.

27 Thid. Harassment means offensive or intimidating behavior, language occurring at
work or a work-related setting which aims to humiliate, undermine or injure its target
or has that effect.

http:/ / www.direct.gov.uk/en/Employment/ResolvingWorkplaceDisputes/ Discrimi
nationAtWork/DG_ 10026557 accessed on September 18, 2010.

28 Proclamation 568/2008, Art 5(1).
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discrimination that persons with disability. may face when seeking
employment or already in employment relationship. The lajw gets more
particular by explicitly prohibiting the employer 'frOm using selection
criteria that makes reference to ‘disabilities’ of a candidate unless the nature
of the work dictates otherwise?? . This prohibition addresses the direct type
of discrimination.

Proclamation No.568/2008 also prohibits indirect discrimination
perpetrated such as by using criteria which do not directly refer to
disabilities but are all the same used in relation to recruitment, promotion,
placement, transfer or other employment conditions with the effect of
prejudicing the equal employment opportunity of persons with disability
because they are applied to everybody. 2 Particularly, Proclamation
No.568/2008 does prohibit treatment of people in different situations in an
identical way. This is the import of Article 5(3) which states not providing
‘reasonable accommodation’ is a form of discrimination. With a view to

" remedying the disadvantages that a disabled person may face in the

process of seeking a job or while at work the law is requiring the employer
to make accommodation for the person with disability so long as the
accommodation is reasonable. All what this means is that an employer who
treats a person with disability and one without disability in an identical
way is actually engaging in discrimination outlawed by the Proclamation.
Though admittedly this conclusion is a subject of debate in other
jurisdicions with similar laws®' one may contend that here the
discrimination being prohibited is indirect discrimination by criteria that
appear to be neutral but have the effect of putting the person with disability
in a disadvantaged position.

29 Ibid Art 4(3)

2% Thid Art 5(2).

291 Whether accommodation requirement such as this are normatively similar to the
more traditional prohibition of discrimination is a hotly debated issue. Many contend
that there is fundamental normative difference between antidiscrimination
requirements and accommodation mandate. According to them, antidiscrimination
requirements call on employers not to act on illegitimate preferences, such as prejudice
on the basis of the color of skin that they should not have in the first place. In contrast,
accommodation mandates prohibit employers from acting on the normally legitimate
desire to save money. So, it is held that, accommodation rules are redistributive rather
than anti-discriminatory. Samuel Bagenstos, ‘Rational Discrimination, Accommodation

and the Politics of Disability Civil Rights,” Virginia Law Review, (2003), Vol. 89, No. 5
Pp.827-828. — — — T 7 -
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The third type of discrimination identified as that manifested by
harassment is also outlawed explicitly by Proclamation No.568/2008 albeit
only in relation to women with disabilities. The duty of the employer in this
regard is further limited to cases of ‘sexual violence?%2, This prohibition of
discrimination does not seem broad enough to effectively combat
discriminatory effects of harassment in relation to employment of persons
with disability. For one thing, it applies only to women. The other thing is
that it applies only to the sexual form of it. Even at that, it refers to
‘violence” which implies that the law will be of very limited utility if the
term violence is taken literally.

5.2. Provision of Reasonable Accommodation

Different legal systems require different approaches as to the positive
measures that an employer should take in relation to the employment of
persons with disability. The two that stand out are the quota system and the
requirement of the provision of reasonable accommodation.

The quota system has some three variants.2% The first is the quota levy
scheme whereby a binding quota is set so that employers covered by the
law are required to make sure that a specified percentage of their
employees are persons with disability. Those who do not fulfill this
requirement may be bound to pay a fine or a specified levy. The money so
obtained is- then pooled in a special fund to be used for enhancing
employment opportunities for persons with disabilities. In some cases the
option to hire or pay the fine/levy may be left open for the employer.2
Usually this fund is administered for the said purpose by the public
authorities though exceptionally social partners are involved such as in
France.?® The second is a binding quota without an effective sanction. In
this system, employers are required to hire a quota of persons with
disability but the obligation is not backed with an effective sanction either
because the law does not provide for #hy sanction or they are there in the
law but are not enforced. Some times the enforcement may be lacking
because public authorities have taken the decision not to enforce the law in
the book.? The third is a non-binding quota based on recommendation.

#2 Proclamation 568/2008, Art 6(1)(d). : ‘

2% International Labour Office, Achieving Equal Employment ...Guidelines cited at
note 50 above pp. 35-40.

»41d. p. 38.

25 1d. p. 36.

2 Id. p.38
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Under this form, compliance with the quota is voluntary. This system is
unlikely to have much effect on the number of people with disabilities that
get employment??.

Proclamation No.568/2008 does not adopt any variant of the quota systen.
It rather requires that every employer make ‘reasonable accommodation’
for persons with disability. Where the right to equal opportunity vested in
the person with a disability is violated because of the employer’s failure to
provide ‘reasonable accommodation’, the omission on the part of the
employer is regarded as discrimination® According to the Proclamation
‘reasonable accommodation” refers to ‘an adjustment or accommodation
with respect to equipment at work place, requirements of the job, working
hours, structure of the business and working environment with a view to
accommodate persons with disability to employment’. ??

Proclamation No.568/2008 clarifies the limits tc the obligations of
employers in regard to accommodation by clearly stating that an employer
is relieved from this duty where taking the measures creates ‘undue
burden’ on it2% Thus, the creation of undue burden is an acceptable ground

for not making accommodation for a person with disability. In a bid to
further clarify this limit, the law defines undue burden as:*"!

... an action that entails considerable difficulty or expense on
the employer in accommodating persons with disabilities
when considered in light of the nature and cost of the
adjustments, the size and structure of the business, the cost of
its operation and the number and composition of employees.

The principle of reasonable accommodation that Proclamation No.568/2008
adopts emanates from recognition that workplace barriers keep many
persons with disabilities from performing jobs which they can do with
some form of accommodation. There are a number of possible reasonable
accommodations that an employer may have to provide starting from the
time of recruitment all the way to workplace etc...?2 The US law which

27 1d. p. 40.
298 Proclamation 568/2008 Art 5(3).
299 Tbid Art 2(5).
3% Ibid Art 6(2).
301 Tbid Art 2(6).
302 At the recruitment stage, for instance, if a job applicant that stammer is being
interviewed reasonable accommodation requires that s/he be given extra time for
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embraces the same principle as that in the Proclamation identifies the
following among others as ‘reasonable accommodations’:303

making existing facilities accessible;04

job restructuring;305

part-time or modified work schedules;
acquiring or modifying equipment;

changing tests,*%training materials, or policies;
providing qualified readers or interpreters; and -
reassignment to vacant position.3%7

VVVVVVY

interview, as a maiter of right even though that may result in delays. It may also
require that such person be given the chance after the interview to write up what he
was unable to express particularly when fluency is not an inherent requirement of the
position s/ he is seeking. Stammeringlaw.org.uk, Employment: Examples of
Reasonable Accommodation,

http:/ /www.stammeringlaw.org.uk/employment/ra. htm, accessed on August 14,
2010,

%% The US Equal Employment Opportunity Commission, Enforcement Guidance:,
Reasonable Accommodation and Undue Hardship Under the Americans w1th
Disabilities Act (2002), p. 4 available at:

http:/ /www .eeoc.gov/ policy / docs/accommodation.html, Accessed on Oct 7, 2009.

%4 Ibid. For instance, if a cashier gets easily fatigued owing to lupus, and as a result,
has difficulty finishing her shift such employee’s request for a stool is a reasonable
accommodation. This is so because this is a common sense solution to remove a work
place barrier resulting from being required to stand when the job can be effectively
done sitting down.

305 Ibid. According to the Equal Opportunity Commission, this refers to modifications
such as reallocating marginal job functions that an employee is unable to perform
owing to a disability and/or altering when and or how a function, essential or
marginal, is performed. So, an employer may switch the marginal functions of a certain
position between two employees to accommodate the employee with disability.

3% Ibid. According to the US Equal Employment Opportunity Commission, an
employer must provide reasonable accommodation to a qualified applicant with a
disability that will enable the individual to have an equal opportunity to participate in
the application process and be considered for the job unless that causes ‘undue
hardship’. This is so even where the employer believes that it will be unable to provide
this applicant with accommodation on the job.

307 Ibid. The Americans with Disability Act specifically lists ‘reassignment to a vacant
position as a form of reasonable accommodation. This type of accommodation must be
provided to an employee who, because of disability, can no longer perform the
essential functions of her/his current position with or without reasonable
accommodation, so long as the employer can not show that would cause undue
hardship. Note however that the employee must be qualified for the new position and
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In the USA, reasonable accommodation is also to be accorded with respect
to benefits and privileges of employment. The benefits envisaged by the US
law include but are not limited to, employer sponsored: a) training b)
services such as employee assistance programs, credit wunions,
transportation etc...c) social functions etc.... In other words, equality of
opportunity in relation to employment is inclusive of all employment
related benefits’®. This wide understanding seems to be in line with the
Ethiopian Proclamation as it is based on the rights approach implying the
employee with disability is not in anyway being done favors.

As is the case in Ethiopia, in the US the only statutory limit to ‘reasonable
accommodation’ is what is known in their legal parlance as ‘undue

hardship’. The US Equal Employment Commission underscores that
~ ‘undue hardship’ refers to significant difficulty or expenses and focuses on
the resources of and circumstances of a particular employer in view of the
costs or difficulties of providing a specific accommodation. In other words,
undue hardship refers not only to financial difficulty, but to
accommodations that are ‘unduly extensive, substantial, disruptive or those
that would fundamentally alter the nature or operation of the businesses’ 39

If an employer is to discharge its obligations with respect to reasonable
accommodation, it must have a comprehensive disability management
strategy. The strategy should cover the entire employment relationship
starting with the récruitment process and going all the way to job retention
by persons with disability. The ILO Code of Practice underscores the need
for such a holistic strategy. Particularly, employers must adopt a strategy
for managing disability as an integral part of their overall employment
policy and specifically as part of the human resources development
strategy.310

As one of the components of this strategy employers are expected to
conduct job analysis. This means with respect to each job, they have to
make a detailed list of the duties that a particular job involves and the skills
required. This will indicate what exactly the worker has to do, how he or
she has to do it, why he or she has to do it and what skill is involved in

be able to perform the essential functions of the latter with or without reasonable
accommodation. The employee need not however be the best qualified person for the
new position in order to get the reassignment.

308 Ibid p. 11.

309 Ibid p. 5.

310 International Labour Office, cited at note 2 above p- 10.
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doing it. The analysis may also include facts about tools to be used and
machines operated, if that is the case.?!! Having such a clear and detailed
view of what a particular position entails and what is expected from the
person who occupies such a position can greatly facilitate the employment
of persons with disabilities. This will, among other things, guide those in
charge of recruitment in screening applicants, interviewing and making
decisions regarding employment. Consequently, they will be able to hire
persons with disability who would otherwise be rejected using some hazy
standards. The employer will have also clear view of what accommodation
needs to be made and the precise implication of the accommodation on it,
thus, limiting the possibility of engaging in discrimination while the
employment lasts and enhancing the chances for job retention.

Where the employer fails in his/her duty to make reasonable
accommodation the person with disability has the right to sue and enforce
his/her right. Thus, in a way the enforcement of the right is in the hands of
the affected person with disability. This could be a positive aspect of the
‘reasonable accommodation” approach if courts are accessible and persons
with disabilities are sufficiently sensitized of their rights. The approach is
certainly better than the non-binding quota system and quota without
effective sanctions approach such as owing to deliberate decision by public
authorities not to enforce the law. Unfortunately, an early survey of some of
the biggest employers®? in Addis Ababa conducted by the author in March
2010, almost two years after the issuance of Proclamation No.568 /2008
when writing this piece revealed that the reality on the ground is still a far
cry from what the Proclamation envisages. It is perhaps too early to
evaluate implementation and impact of the Proclamation. In any event, that
is beyond the scope of the current topic. It suffices to indicate that the law is

M bid. p 6

%2 The persons who filled out questionnaires were: Habtamu Fantaye,Commpensation
and Labour Relations Manager at Ethiopian Telecommunictions Corporation; Genet
Aman, Human Resource Administrator at Ethiopian Electric Power Corporation;
Samuel Asfaw, Legal Services Manager at Total Ethiopia Share Company; Hailegiorgis
Gemede, Employee Recruitment and Selection Team Leader at Ethiopian Postal
Services; Yossief Mulugeta, Director, The Ethiopian Human Rights Council; Damtew
W/Tekle, President, Labour Union of the Commercial Bank of Ethiopia; Mohammed
Beyar, Director for Human Resource Development and Administration at the Ministry
of Labour and Social Affairs. Other pertinent officials who responded but on condition
of anonymity were from The Commercial Bank of Ethiopia , NIB International Bank
Share Company, and Bank of Abyssinia,
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still little known by decision makers in the human resource management
departments of even the biggest employers.

5.3. Limited Affirmative Action

One way in which Proclamation No. 568/2008 attempts to. address the
employment problems of persons with disability is by providing for
affirmative action in some circumstances. This is provided for under
Articles 4(2), 5(4) and 6(1) b of the same. The first of these three provisions
states that where a person with disability having the necessary qualification
scores equal or close score to that of another candidate preference must be
given to the candidate with disability. Article 5(4) simply underscores that
affirmative actions taken to create equal opportunity for persons with
disability may not be regarded as discriminatory. All it is doing is assuring
employers that any measure of support aimed at persons with disability,
they might take, will not result in contravention of the law prohibiting
discrimination. Yet another provision of limited application is to be found
under Article 6(1) b. This provision provides that every employer has the
responsibility to take affirmative action in favour of women with disability
taking into account their multiple burdens that arise from their gender and
disability. This relatively broad measure of affirmative action is confined in
its application to women with disability to the exclusion of males.

5.4. Reversal of Burden of Proof

Proclamation No.568/2008 aims at making enforcement of the prohibition
of discrimination easier for persons with disability. One of the ways®? in
which it does so is by providing for procedural rules that facilitate judicial
enforcement of the right of people with disability to equality of opportunity
in matters of employment. The reversal of burden of proof is aimed at this.
It provides:314

Any person with disability who alleges that discrimination
on the ground of his disability existed with respect to
recruitment, promotion, placement, transfer or other
conditions of employment may institute a suit to the

313 Art 10 which allows associations of which a person with disability is a member to
institute legal action on his or her behalf is also a procedural law aimed at making
enforcement of the rights of persons with disability.

314 Proclamation 568/2008, Art 7.
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competent court on the issue without the requirement of burden
of proof .(Emphasis added).

According to Article 7 (2) of Proclamation No.568/2008, it is for the
defendant to the suit above to prove that there was no discrimination. The
onus of proof lies with the defendant. This is a stark departure from the
process of litigation as it exists in Ethiopia. The rule is party presentation.
~ Each party must allege facts to support his claim and introduce evidence
that will prove the existence of these facts.3!>

If the above is taken to mean the person with disability has to simply make
an allegation of discrimination without showing anything, the defendant
will be in extremely difficult position. In other words, s/he will be clueless
as to the facts from which the person with disability came to the conclusion
that there was discrimination. Thus, the person will be completely in the
dark as to what to prove or disprove in the court.

Cognizant of this, other jurisdictions which provide for such a rule in
discrimination disputes require the person with disability to allege certain
facts and make a prima facie case?® The Amended Burton rules could:
particularly provide good starting point for the interpretation of Article 7 of
Proclamation No.568/2008. The Barton guidelines require:*?

1. claimant to prove certain facts showing prima facie discrimination;
2. claimant will fail if he does not prove facts;

3. court should keep in mind that the outcome at this stage will
depend on inferences the ~court will make from proven facts;

215 Allen Sedler, Ethiopian Civil Procedure, (Haileselassie I University, Faculty of Law
,Oxford University Press 1968) 120. Art 222(1)(f) of the Civil Procedure Code Decree
52/1965 embodies this rule. '

316 Furopean Council Directive 2000/78/E, The UK Procedural Rules of 2009 on
Disability and Grievance, The American Case Law in Barton Vs EAT as amended by
Court of Appeals.

517 Sue Johnstone, ‘Burden of Proof Guidelines Revised’, Equal Opportunities Review’,
available at http://www.michaelrubenstein.co.uk/default.aspx?id=1034337, accessed
on March 24, 2010. Also see http://ww.thompsons.law.co.uk/Itext/1470002.htm,
accessed on March 24, 2010.
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4. tribunal should bear in mind that it is difficult to get a direct proof
of discrimination. So, only indirect proof suffices;

5. tribunal could, but is not obliged to, draw inferences of
discrimination;

6. tribunal must assume there is no adequate explanation by the
employer;

7. court must take into account, if there are any codes of practice,
whether they have been adhered to. If not, discrimination is inferred;

8. if facts are proved and inferences can be made from them burden
of proof shifts to employer;

9. Employer must prove, ‘on balance of probability,” that the
treatment was in ‘no sense on grounds of disability’ and

10. since the facts to prove an explanation are usually with the
employer, he/she is expected to provide cogent evidence.

The lack of clarity in the law in this regard is possibly attributable to the fact
that the term burden of proof is used in two different senses often in a
confusing way. These are the burden of production and the burden of
persuasion. The former refers to the burden of going forward with the
evidence, i.e, proceeding with evidence on a particular issue at the start of
the case. This burden ordinarily lies with the same party who ultimately
has the burden of persuasion but not necessarily.?’® The burden of
persuasion in contrast refers to establishing the fact in the courts mind by
preponderance of evidence or beyond reasonable doubt depending on the
nature of the case at the court. If the court is left in equilibrium as to the
existence of the fact, the party with the burden of persuasion fails.>!° It may
be contended that the reversal of burden of proof Article 7 of Proclamation
No. 568/2008 talks about is the burden of persuasion. To hold otherwise
would be to put the employer in extremely difficult position as he would
not know what facts to prove or disprove in order to show that the
employer’s behavior was not discriminatory.

318, Robert A. Melin, Evidence in Ethiopia, Unpublished Material Available at the
Library of the Faculty of Law , Addis Ababa University ( 1972) pp 308-309
319 Tbid.
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Conclusion

There are various conceptual approaches to disability which in turn
determine the type of policy and legal response to the problem. The
Proclamation to Provide for the Right to Employment of Persons with
Disability is inspired by the ‘rights approach’. It sees the issue of disability
 through the lens of diversity. It, thus, regards employment as the right of
~ persons with disability. To safeguard this right of persons with disability it
prohibits discrimination. More importantly, it equates failure to provide
“reasonable accommodation’ to persons with disability to discriminatory
practice. To ensure that persons with disability enforce their rights in courts
of law, in this respect, it provides favorable procedural rules. Namely, it
reverses the burden of proof and allows unions and other associations in
which the person with disability is a member to institute action on his
behalf. Its definition of disability too is expansive even superseding
analogous legislations of developed countries and some international
instruments. In sum, the Proclamation is modern in both approach and
content, following the more recent ‘rights strand” of the social model.
Whether it is compatible with the economic, social, cultural, legal and
institutional reality on the ground and hence will make difference in the
lives of persons with disability is an open question.
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Some Thoughts on the Benefits and Costs of the Regulatory Framework
on Access to Genetic Resources and Benefit Sharing in Ethiopia

Fikremarkos Merso* and Imeru Tamrat*#*

Introduction

Historically, genetic resources (GRs) were considered the “common
heritage of mankind” and were freely exchanged among countries globally.
States had always allowed access to GRs found within their territory and
permitted their export for the purpose of scientific research, plant breeding
or conservation, free of charge.

" The advance made in molecular biology and genetic engineering by
developed countries in the late 70s and 80s enabled them to manipulate
genetic resources, mainly accessed from biodiversity rich developing
countries, to develop new products of commercial value and the protection
of genetic resources through intellectual property rights (IPRs). The
protection of GRs by IPRs gave them economic value with commercial
benefits accruing to industries in developed countries with no flow of
benefits to developing countries which are the major suppliers of GRs.

This situation led developing countries to question the fairness of
maintaining the traditional system of free access to GRs in the face of
private property claims on such resources through IPRs, a practice which
they considered contrary to the principle of the "common heritage of
mankind". Developing countries began to voice $heir concerns for the need
to regulate access to GRs at the international level and the share in the
benefits derived from accessing their GRs by the industrialized North. This
concern provided one of the main impetus to the genesis of the negotiations
that culminated in the adoption of the Convention on Biological Diversity
(CBD).32 Ethiopia has put in place a regulatory regime on access to genetic
resources and benefit sharing (ABS) following the basic tenets of the CBD
and it has gained some experience in ABS agreements.

* LL.B.,, LLM., PhD., Assistant Professor of Law, Faculty of Law, Addis Ababa
University . E-mail:fikremarkosm@hotmail.com

“ LL.B., LLM., Consultant at Law, Part-time Assistant Professor of Law, Faculty of
Law, Addis Ababa University

320 The Convention on Biological Diversity was adopted at Rio in 1992 and came into
force in 1993, UN Doc. UNEP/Bio.Div/N7-INC §/4.
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The basic objective of this article is to examine whether or not the current
ABS law of Ethiopia can facilitate more open access to genetic resources for
research and innovation and realize the intended benefits, both monetary
and non-monetary. Within the ambit of this general objective, the article
seeks to address the following specific questions:
1. How are decisions made on access requests?
2. What are the roles of the communities and the state in the ABS
process?
3. How to use access to GRs for poverty alleviation and economic
development in the country?
4. What are the likely benefits and costs of the regulatory regime?
5. What lessons are to be learnt from the ABS experience of the
country?

The article will first give some background to ABS with the view of setting
the context for the discussion on the above questions in the subsequent
sections.

1. Background

The CBD has brought a paradigm shift in GR governance and in many
ways it represents a major departure in international environmental law in
general, and GRs regulatlon in particular. The CBD is the first binding
multilateral regime to affirm the principle of sovereignty of states over their
GRs, which contrasts with the traditional understanding that GRs were the
‘common heritage of mankind’ and should thus be accessed freely 32!

States are sovereign over their GRs in the sense that the “[a]uthority to
determine access to the resources rests with national governments and
subject to national legislation.”®2 Accordingly, “[aJccess to genetic
resources shall be subject to the prior informed consent of the Contracting
Party providing such resources, unless otherwise determined by that
Party.”3% The CBD further states that access, where granted, shall be on
mutually agreed terms.??* National governments thus exercise sovereignty
over their GRs by regulating access to the resources and granting access
based on prior informed consent (PIC).

21 Article 1 of the International Undertaking on Plant Genetic Resources (Resolution 8/23,
twenty-second Session of the FAO Conference, Rome, 1983), unequivocally states
that plant GRs were the ‘common heritage of mankind.”

322 CBD, Article 15.1.
23 Jhid,
24 hid. Article 15.4.
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While the CBD unequivocally affirms the sovereignty of states over their
GRs, it also states that conservation of biodiversity is a ‘common concern of
mankind.”” In fact, the whole fabric of the CBD is underpinned by the
interaction between the principle of states” sovereignty over their GRs and
the idea that biodiversity in general is a ‘common concern of mankind.’
While unequivocally affirming the sovereignty of states over their GRs, the
CBD has also tried to tame this principle by encouraging Parties to refrain
from imposing unnecessary restrictions on access to the resources.32 It does
not, however, provide some of the restrictions which may be considered
“unnecessary”. It appears that this is something left to the determination of
national laws. Naturally, the CBD's principle of states’ sovereignty over
their GRs has attracted more attention than its call for a facilitated access to
the resources. Indeed, compared to the situation in the pre-CBD era where
GRs were freely moving across regions and countries as ‘the common
heritage of mankind’, the CBD may not take credit for facilitating access to
GRs. It appears that the main concern of the parties to the CBD was the
hitherto uncompensated commercial use of GRs by western companies
without there being benefit sharing and their interest was more in
controlling access rather than in promoting it.

The issue of access to GRs is intrinsically tied to ‘benefit sharing’, another
important principle introduced by the CBD. In relation to that, the CBD
provides that parties:

[s]hall take legislative, administrative or policy measures... with
the aim of sharing in a fair and equitable way the results of
research and development and the benefits arising from the
commercial and other utilization of genetic resources with the
Contracting Party providing such resources. Such sharing shall be
upon mutually agreed terms.3?

While the CBD leaves the specific arrangement of benefit sharing to the
parties concerned based on mutually agreed terms, it also provides some
guidance as to what is to be shared and how it is to be shared. In relation to
the former, the CBD requires share of the results of research and
development and the benefits arising from the commercial or other

%25 Jbid. Third paragraph of the preamble.
326 Jbid. Article 15.2.
327 Thid, Article 15.7.
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utilization of GRs. Though the commercial exploitation of GRs without
benefit sharing had been the main concern in the pre-CBD era, the
Convention requires benefit sharing not only from the commercial use but
also other uses of GRs. In relation to how benefits are to be shared, the CBD
simply states that the benefits should be “fair and equitable” without
providing any guidance on what these terms mean. Once again, the
determination of this issue is also left to national governments. What the
foregoing show is that the CBD is a framework agreement providing only
general principles, leaving the determination of several important issues to
national governments.

In relation to intellectual property rights (IPRs) the CBD states:

The Contracting Parties, recognizing that patents and other
intellectual property rights may have an influence on the
implementation of this Convention, shall cooperate in this
regard subject to national legislation and international law in
order to ensure that such rights are supportive of and do not
run counter to its objectives.?
&
Similarly, the CBD makes a direct reference to IPRs in the context of access
to and transfer of technology. Accordingly, Parties are required to transfer
and/or facilitate access and transfer of technolog1es to other parties under
fair and most favorable terms including on concessional and preferential
terms - technologies that are relevant to the conservation and sustainable
use of biological diversity.>® For technologies covered by IPRs, the terms
must be ‘consistent with the adequate and effective protecion of
“intellectual property rights and in accordance with international law.’
Furthermore, the CBD provides that its provisions “[s]hall not affect the
rights and obligations of any Contracting Party deriving from any existing
international agreement, except where the exercise of those rights and
obligations would cause a serious damage or threat to biological
diversity.”3% The relationship between IP rights and ABS has not thus been
clearly articulated by the CBD. As a result, IPR issues relating to ABS have
been discussed at the various meetings of the Conference of the Parties
(COP)*! to the CBD. More importantly, in 2002, at its sixth meeting, the

328 Jbid, Article 16.5.

329 Ibid, Articles 16.1 and 16.2.

3% [bid, Art. 22.1.

31 The COP is the governing body of the CBD and takes decisions on the
implementation of the different provisions of the Convention. The COP holds



COP adopted the Bonn Guidelines which provide some guidance on ABS
including IPRs.3*2 Nonetheless, despite the different efforts at the CBD to
examine the relationship between IPRs and ABS, no conclusion has yet
been reached on the impact of IPRs on ABS.33 [t is to be noted, however,
that the whole philosophy of ABS has been built on the assumption that
GRs would be accessed and commercialized where IPRs could play an
important role towards its achievement.

The synergy between IPRs and ABS could be viewed from three different
perspectives. First, an ABS law may prohibit IPRs or certain kinds of IPRs
on the accessed resources. For example, the law could prohibit patents on
some of the GRs accessed. Second, there could be a provision in the ABS
law requiring PIC of providers before acquiring IPRs on products derived
from or processes based on the accessed GRs. Such laws may demand
benefit sharing from the IPR holder such as royalties or joint ownership of
IPRs. Third, there could be a provision in the ABS law requiring proof of
PIC and benefit sharing in relation to IPRs applications involving the GRs
(defensive use). ‘

Ethiopia is a party to the CBD and has been an active player in the
" negotiations for the implementation of the ABS provisions at both the
international and national levels. It has also spearheaded the OAU model
legislation for the Protection of the Rights of Local Communities, Farmers
and Breeders, and for the Regulation of Access to Genetic Resources
formally endorsed by the OAU Heads of State in 2000 and recommended

meetings annually and as of May 2006 has held 8 conferences. It is reported that to
date the COP has taken 182 decisions on substantive and procedural issues. For
details about the COP and its activities so far, see CBD’s website:
http:/ /www biodiv.org/convention/cops.asp (accessed on 25 May 2009).

332 CBD COP 6, Decision VI-24 adopted the Bonn Guidelines on Access to Genetic
Resources and Fair and Equitable Sharing of Benefits Arising out of their Utilization
(the Bonn Guidelines); see http://www.biodiv.org/doc/meetings/cop/cop-
6/ official/cop-06-06-en.pdf (accessed on 3 May 2009). The Bonn Guidelines were first
introduced by the Swiss Government based on a survey conducted by Swiss
Companies in relation to the implementation of the ABS provisions of the CBD. The
Guidelines were presented by Swiss officials at COP4, at two Expert Panel meetings
on ABS as well as COP5. The Open-Ended Ad Hoc Working group on ABS held in
Bonn in October 2001 finalized the Guidelines and they were finally adopted by the
COP in April 2002 in The Hague (COP6).

%3 CBD (2001), “Ad Hoc Open-Ended Working Group on Access and Benefit-Sharing,

Report on the Role of Intellectual Property Rights in the Implementation of Access
and Benefit Sharing Arrangements”, UNEP/CBD/WG-ABS/1/4.
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for implementation at the national level within the continent.?4 As will be
discussed in detail subsequently, Ethiopia issued a law on access to genetic
resources and benefit sharing in 2006, primarily in line with its obligations
under the CBD but also, it seems, taking into account its obligations under
other international agreements such as the International Treaty on Plant
Genetic Resources for Food and Agriculture (ITPGR).33% The aim of this
article is not to discuss in detail the provisions of the latter international
agreements but to highlight the provisions related to ABS in such
instruments where relevant with appropriate analysis as to their
implications on national regulation on access to GRs.

2. Ethiopia’s biodiversity and Emergence of Regulation

Ethiopia has historically been considered home to many cultivated crops
and an important centre of diversity. It is one of the centers of crop
diversity identified by the famous explorer, Nikolai Vavilov on the bases of,
among other things, ancient agricultural civilization and the diversity of
cultivated species.? [t has further been noted that-3>

In and of itself Ethiopia could be regarded as a Vavilov
Centre. Its fantastic terrain of mountains, valleys and
plateaus, combined with a long history of cultivation,
‘make the country one of the most botanically diverse
and important points in the globe. Ethiopia is home for
major world crops like sorghum and many millets, as
well as coffee.... Thousand of years of farming have
made the region a secondary centre of diversity of wheat
and barely as well.

The country possesses a high genetic diversity in four of the world’s widely
grown food crops ( wheat, barely, sorghum, peas), in three of the world’s
most important industrial crops ( linseed, bean, cotton), in the world’s
important cash crops ( coffee), and food crops of regional and local

3% Available at http:www.grain.org/brl/oau-model-law-en.cfm (accessed 9 June 2009).
%3 The International Treaty on Plant Genetic Resources for Food and Agriculture,
adopted in November 2001 by FAO Conference (Resolution 3/ 2001) and came into
force on 29 June, 2004. : |

%6 Vavilov, NI (1962) Five Contents, State Publishing House of the Geographical
Literature, Moscow.

%7 Fowler, C. and P.R. Mooney (1990), Shattering: Food, Politics and the Loss of
Genetic Diversity, University of Arizona Press, Tuscon, AZ.
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importance ( teff, finger millet, noug, sesame, enset)?*® The World
Conservation Monitoring Centre has designated Ethiopia as a ‘Group 1
Country’, a category which includes the 25 most bio-diverse countries in
the world based on species richness and endemism.

Different reasons explain the country’s richness in diversity. First, the
country’s geographical position, range of altitude, rainfall pattern, and soil
variability has enabled the development of a wide-range of diversity. The
topography of the country which ranges from 110 meters below sea level to
4,620 meters above sea level has created a conducive environment for the
development of a wide variety of flora and fauna. Second, the long practice
of selection and adaptation by Ethiopian farmers of wild varieties to
different weather and ecological conditions has also assisted in the creation
of a wide-range of genetic diversity.?® Third, Ethiopia is also a socio-
culturally diverse nation with about 80 ethnic groups each with its own
culture, tradition and innovation practices. The different traditional farming
and innovation practices have also contributed to the country’s richness in
diversity.34?

The Ethiopian farming communities, which constitute about 85 percent of
the population, highly depend on biodiversity to meet their basic needs
such as food, shelter, fuel, medicine, and transportation. For example, more
than 80 percent of Ethiopians get their healthcare services from traditional
healers who completely rely on biodiversity and more than 95 percent of
traditional medicine is of plant origin.*¥!

The issue of regulations on access to GRs in Ethiopia is a relatively new
development, as it is in other developing countries. In consonant with the
understanding that GRs were the ‘common heritage of mankind’, the GRs
of the country were freely accessed, taken out of the country and used for

3%  See the Second Country Report of Ethiopia to the CBD, available at
http:/ / www.biodiv.org/doc/ world/et/ et-nr-02-en.pdf (accessed on 2 June 2009).

339 Fowler, C. and P.R. Mooney (1990), Shattering: Food, Politics and the Loss of
Genetic Diversity, University of Arizona Press, Tuscon, AZ. :

340 Engles, .M. and Hawks, J.G., The Ethiopian Gene Center and its Genetic Diversity,
in Engles, J.M. and Hawks, J.G. & M. Worede (eds) (1991) Plant Genetic Resources of
Ethiopia, Cambridge University Press, New York.

1 Demissiew, S. et al (2005), ‘Biological Resources of Ethiopia and Status of Global
Utilization and Intellectual Property Claims’ paper presented at the Institute of
Biodiversity Conservation and Research, Addis Ababa, 21 November 2005.
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different purposes. Ethiopia has contributed significantly to the collection
of germplasm at the Consultative Group on International Agricultural
Research (CGIAR) system. Out of the total accession the system holds
worldwide, 22,135 (accounting for 3.3 percent of the total) were collected
from Ethiopia- the largest from Africa.?4

Nevertheless, there are no comprehensive studies on the GRs that have
been taken out of the country and held in ex sifu collections or exploited for
commercial purposes. As there were no regulations in place until recently,
it is not possible to get any record on the extent of access and use of the GRs
of the country. There is only patchy information which does not show the
full picture and the few known cases suggest that the GRs of the country
were freely accessed, taken out and exploited commercially without the
country getting any benefits.343 Some of the resources were even protected
by IPRs on the understanding that they were modified from their original
state 344

The issue of access to GRs and benefit sharing has become an important
regulatory agenda in Ethiopia with the shift in global GR governance
following the coming into force of the CBD. Legislation on access to GRS
was envisaged by the 1997 Environmental Policy of Ethiopia (EPA).
Moreover, the 1998 National Policy on Biodiversity Conservation and
Research has broadly outlined the issues of access to GRs and benefit
sharing. In terms of legislation, a general framework on access to GRs was
provided for by the Instifute of Biodiversity Conservation and Research

322 Information from the System-Wide Information Network for Genetic Resources
(SINGER), available at

hitp:/ /singer.grinfo.net/ overview/origcty. php?reqid=1157016268.0992 (accessed on
23 April 2609).

#3 A study by the Rural Advancement Fund International (RAFI), now Action Group
on Erosion, Technelogy and Concentration (ETC Group), shows that Ethiopian barley
and sorghum varieties were used in the US generating $150 million and $12 million a
year respectively. Another case identified by the study is Endod, known as the African
soapberry plant and which has been used by the Ethiopian Communities as a laandry
soap and Shampoo. The University of Toledo has applied for a patent on the use of
Endod to control zebra mussels which is expected to generate millions of dollars. See
RAFI (1994).

# For example a variety of Teff, a crop which originated from and widely grown in
Ethiopia mainly to make, Injera, a flat bread staple food in Ethiopia was taken from
Ethiopia and protected by a plant variety right in the US by the Teff Company (Plant
breeder’s certificate No. 090033) without there being any benefit sharing either to the
country of the communities that have been preserving and improving the Teff GRs.
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Establishment Proclamation (hereinafter IBCR Establishment
Proclamation).#

The IBCR Establishment Proclamation states that any person who wants to
collect, dispatch, import or export any biological specimen from or to the
country should first obtain a permission from the Institute of Biodiversity
Conservation and Research (IBCR).34 Engaging in any of the above
activities without permission from the IBCR became a criminal offence
punishable with imprisonment ranging from five to ten years and fine from
15,000 to 20,000 Birr7 However, despite its use as a regulatory regime on
access to GRs the IBCR Establishment Proclamation does not contain the
main elements of an ABS regulation as envisaged by the 'CBD. The
enactment of a comprehensive regulatory framework on ABS had to wait
until January 2006, when the country enacted the Access to Genetic Resources
and Community Knowledge, and Community Rights Proclamation®*® (the ABS
Law).

3. Overview of the Current ABS Regulatory Regime

3.1. General
The objective of the ABS Law is “[t]o ensure that the country and its
communities obtain fair and equitable share from benefits arising from the
utilization of the resources so as to promote the conservation and
sustainable utilization of the country’s biodiversity.”* The ABS Law, thus,
aims to achieve the same objective of the CBD through the use of fair and
equitable share of the benefits from the use of the GRs of the country as the
main instrument. This clearly suggests that the law is informed by the
provisions of the CBD and this has actually been stated in the preamble. A
statement in the preamble also suggests that the ABS Law was informed by
the African Model Law as well. Through the ABS Law, the country is, thus,
implementing its rights and obligations under the CBD and adapting the
African Model Law to its own needs and circumstances. Nonetheless,
Article 152 of the ABS Law states that access to GRs covered by

35 The Institute of Biodiversity Conservation and Research Establishment Proclamation

No. 120/ 1998.

346 Tbid, Article 12. ,

%7 Thid, Article 13, Birr is the local Ethiopian currency. The exchange rate of 1US$
against a Birr is roughly about 12.50 Birr.

318 The Access to Genetic Resources and Community Knowledge, and Community
Rights Proclamation, Proclamation No. 482/2006.

349 Ibid, Article 3.
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international treaties to which the country is a party would be regulated in
accordance with the rules in those treaties, implying that access to GRs
covered by the International Treaty on Plant Genetic Resources for Food
and Agriculture (ITPGR), a treaty ratified by the country would be
regulated in accordance with the provisions of the latter. The details on
access to GRs covered under the Multilateral System, as envisaged by the
ITPGR, are to be determined by regulations.

The ABS Law applies to GRs both in situ and ex situ conditions. The law
does not make distinction between the GRs of the country found in sifu or
ex situ in the country or outside. Nor does it make any exception to GRs
held in ex situ in the country but originated from other countries. The ABS
Law has also made no distinction between GRs accessed before and after
the CBD came into force:

. 3.2. Access Conditions and Procedures

In Ethiopia, access to GRs can only be made with a written permit to be
issued by the Institute (the Institute of Biodiversity Research), a Federal
institution, based on the principle of PIC.3% However, the ABS Law has
made a few exceptions to the rule. One such exception is the customary use
and exchange of GRs by and among the Ethiopian communities which is
excluded from the ABS Law (Article 4.2(a)). The second exception is that
national public research and higher learning institutions as well as
intergovernmental institutions based in the country may get a special access
permit for facilitated access without the need to strictly follow the standard
access procedure, provided that the purpose is only for development and
academic research and that such activities are undertaken within the
country.?>! The ABS Law has no rules in relation to the conditions and the
minimum obligations to be assumed by the applicant for such facilitated
access. It appears that the determination of such issues is left to the
exclusive discretion of the Institute.

Access to GRs by foreigners is subject to additional requirements. First,
foreign applicants should provide a letter of assurance from ‘the competent
authority” of his/her national state or domicile assuming the obligation to
uphold or enforce the access obligations.?52 It is not clear who would be ‘the
competent authority’ or how this authority enforces the obligations

30 Ibid, Article1l (1).
351 ABS Law, Article15.1.
352 Tbid, Article 12.4.
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assumed by the applicant. In the ABS Agreements the country has
concluded (to be discussed later) representatives from the embassies of the
countries of origin of the companies (applicants) countersigned the
agreements but only as witnesses. Second, the collection of GRs by
foreigners should be accompanied by the personnel of the Institute or the
relevant institution designated by the Institute.3%

As in the case of the CBD and the African Model Law, the first important
condition for access to GRs under the ABS Law is PIC. As noted, access to
GRs in Ethiopia requires the PIC of the Institute.35 Nevertheless, even if the
term “prior informed consent’ is defined under Article 2.113% of the ABS
Law, the definition does not clearly show what sort of information should
be provided by the applicant in order to satisfy the PIC requirement. It
appears that the information required for PIC purpose is to be determined
by regulations. The PIC of the communities is not required under the ABS
Law. Communities may only request the Institute to restrict or withdraw its
PIC when they think that the access would likely be detrimental to their
socio-economic life or their natural or cultural heritage, but the Institute has
no obligation to accept their request.35

The second important condition for access to GRs in Ethiopia is benefit
sharing. The ABS Law states as one pre-condition for access, that the state
and the concerned local communities shall obtain fair and equitable share
of the benefits from the utilization of GRs accessed (Article 12.3) and
provides a non-exhaustive list of benefits which may possibly be shared.?
The ABS Law entitles the state: and local communities to share benefits
arising out of the exploitation of GRs.3*® But a closer look at this provision
suggests that local communities do not actually have the right to participate

33 Tbid, Article 12.5.

354 Ibid, Articles 12.1 and 12.2.

5 “Prior informed consent” is defined as “the consent given by the state and the
concerned local community based on an access application containing a complete and
accurate access information to a person seeking to access a specified genetic resource or
community knowledge.”

35 The ABS Law, Article 7.d.

%7 Including license fee, upfront payment, milestone payment, royalty, research
funding, joint ownership of IPRs, employment opportunity, participation of Ethiopians
in the research, priority to supply raw materials of GRs for producing products there
from, access to products and technologies developed through use of the GRs, training
at both institutional and local levels, provision of equipment, infrastructure and
technology support (Article 19).

38 The ABS Law, Article 9. .
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and negotiate benefits from the use of “their” GRs; rather, the government
negotiates and determines the benefits and they are entitled to a share of
the benefits that accrue to the state. In relation to financial benefits,
communities are entitled to claim 50 percent of such benefits accrued to the
state.* This means that the government and the applicant determine the
parameters of benefit sharing, the communities having no influence on the
determination of the benefit from ‘their resources.” They do not have any
role in setting the terms of the agreement or the amount of benefits. They
do not, for example, have the right to say that the benefit is unfair or
inequitable.

No mechanism has been designed to ensure that the communities would
get even their share of the benefits in practice. For example, no single
community was identified in the ABS Agreement discussed below in this
paper for the purpose of benefit sharing.

The ABS Law further states that the money (share of the communities) shall
be put to the ‘common advantage of the concerned local communities’ the
implementation of which is to be determined by regulations to be issued by
the state. It means that the government will determine the manner of use of
the share of the communities. The ABS agreements did not clarify this issue
either. They simply envisage a fund which shall be used for improving the
living conditions of ‘the local farming communities’. As noted, ensuring
benefit sharing to local communities with their informed and full
participation is the main objective of the ABS Law, but whether this
objective has been translated into its provisions is questionable. Although
the law places a great deal of importance on communities and emphasizes
their participation and decision making, that has remained largely at the
level of rhetoric and in fact the law accords all the decision making power
to the government.

3% Ibid, Article 9.2.
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CONDITION OF ACCESS

11.

12

Prohibition

1/

241

3/

4/

Without prejudice to the provisions of sub-article 2(a) of Article 4

- ‘of this Proclamation, no person shall access genetic resources or

community knowledge unless he is in possessmn of an access
permit granted by the Institute.

Unless explicitly expressed, the granting of permit to access
genetic resources shall not be construed to constitute permit to
access the community knowledge associated therewith and vice
versa.

Without prejudice to the provisions of sub-article 2(b) of Article 4
of this Proclamation, no person shall export genetic resources out
of the country unless he is in possession of an export permit
granted by the Institute.

Notwithstanding the provisions of sub-article (1) of this Article,
organs of the state which are empowered by law to conserve
genetic resources may not be required to obtain access permit
from the Institute to collect genetic resource or community

- knowledge in the discharge of their duties; provided however,

that they may not be allowed to transfer the genetic resources or
community knowledge to third persons or export-same out of the
country unless they are given explicit permit by the Institute.

 When conducting collection of genetic resources and community

knowledge, employees of such institutions need to have letters to

this effect.

Basic Pre-Conditions of Access

1/
2/

3/

4/

Access to genetic resources shall be subject to the prior informed
consent of the Institute.

Access to community knowledge shall be subject to the prior
informed consent of the concerned local community.

The state and the concerned local community shall obtain fair
and equitable share from benefits arising out of the utilization of
genetic resources and community knowledge accessed.

An access applicant who is a foreigner shall present a letter from
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the competent authority of his national state or that of his
domicile assuring that it shall uphold and enforce the access
obligations the applicant shall have.

5/  Incases of access by foreigners, the collection of genetic resources
and community knowledge shall be accompanied by the
personnel of the Institute or the personnel of the relevant
institution to be designated by the Institute.

6/  The research using genetic resources accessed shall, unless found
impossible, be carried out in Ethiopia and with the participation
of Ethiopian nationals designated by the Institute.

7/ Where the research on the genetic resources accessed is

o pernutted to be carried out abroad, the institution sponsoring or

__hosting the research shall give a letter of guarantee assuring the

. observance of the access obligations by the access applicant and

_ theinstitution.

3.3. The ABS Law and Intellectua] Property nghts

Desp1te 1ts heavv rehance on the African Model Law, which has *
unequivocally banned patents on life forms and biological processes in
general’®, the ABS Law has no provision on the issue of the patentability or
otherwise of life forms and biological processes. It could be said that the
ABS Law is not the appropriate law to deal with IPRs, but it is within the
bound of reason to expect the ABS Law, which after all regulates access to
GRs, to provide rules on what should and should not be done with the
accessed genetic resources.

The Proclamation Concerning Inventions, Minor Inventions and Industrial
Designs®! (hereinafter Proclamation on Inventions) excludes from
patentability only plant and animal varieties and essentially biological
processes for the production of plants and animals.?2 This would mean that
microorganisms could be patentable subject matter in Ethiopia as they are
not specifically excluded from patentability. The position taken by the
Proclamation on Inventions is largely compatible with Article 27.3(b) of the
TRIPs which allows members to exclude from patentability plants and

30 The African Model Law, Article 9.1.

31 Proclamation Concerning Inventions, Minor Inventions and Industnal Designs,
Proclamation123/1995.

362Ib1d Article 4.
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animals which right should logically include plant and animal parts as well.
Ethiopia is in the process of accession to the WTO and it appears that the
ABS Law has cautiously refrained from adopting the African Model Law
approach on patentability of life forms and biological processes thereby
avoiding possible conflict with the TRIPs Agreement. ’

One of the obligations of the access permit holder under the ABS Law is
© that, “Where he seeks to acquire intellectual property rights over the
genetic resource accessed or parts thereof, [s/he must] negotiate new
agreement with the Institute based on the relevant Ethiopian Laws.”36 The
language used in the ABS Law in relation to IPRs is general and vague.
First, the phrase ‘intellectual property rights over the accessed genetic
resources or parts thereof” seems to imply that IPRs could be claimed on the
GRs as they are or on the parts such as the isolated or purified genes from
the accessed GR. However, it is difficult to imagine that the law is allowing
IPR over the resources as they are. There is no reason for IPR claim on the
GRs or parts thereof without there being human innovative intervention.

In view of the fact that monopoly rights through IPRs are increasingly
perceived as stifling research and development, particularly in the life
sciences, it is difficult to imagine that Ethiopia is providing more extensive
IPR protection than what the TRIPs Agreement requires. Unfortunately, the
Proclamation on Invention is silent on the possibility or otherwise of the
patentability of GRs as they are or their parts. But given the fact that the
exclusion specifically refers to plant and animal varieties and that as . a
matter of interpretation of law an exception should be interpreted
narrowly, one may argue that parts of GRs may be a subject of patents as
long as they qualify as “invention” and meet the patentability requirements
under the Proclamation on Inventions. However, the protection criteria
under the Proclamation on Inventions do not allow IPR protection on the
accessed GRs or parts thereof without there being an adequate modification
(innovation) made on them 364

While this cautious approach towards IPRs is understandable in the context
of avoiding conflicts with other treaties, particularly the TRIPs Agreement,

%3 The ABS Law, Article17.12.
364 The Proclamation on Inventions requires that what could be patented is an
invention and that the invention should satisfy the standard patentability criteria: |

- novelty, inventive step and industrial application (See Articles 2.3 and 3.2, 34 and .

3.5).
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the law should have made the issue of IPRs on the accessed GRs clearer by
stating that IPRs may not be claimed on the accessed GRs or their parts as
they are or even if isolated or purified and that IPR claims on
improvements on the accessed resources or products made from them
would be governed by the relevant IPR laws of the country. On the top of
the foregoing, the ABS Law requires the access permit holder to recognize
the locality from where the GR was accessed as origin in any application for

commercial property protection of the product developed thereof such as in
applications for an IPR 365

One of the proposals developing countrics tabled for discussion in the
TRIPs Council, within the context of the review of Article 27.3(b), calls for
the amendment of the TRIPs Agreement so as to require patent applicants
to: 1) disclose the source/origin of GRs used in an invention and 2) provide
proof of prior informed consent of the providers and benefit sharing thereof
(the disclosure requirements).3% However, the obligation under the ABS
Law is only to ‘recognize” as origin the locality from where the GRs were
accessed and does not extend to the other elements of the ’disclosure
requirements’ which are being discussed at the TRIPS Council of the WTO.
It is also interesting to note that the ABS Law requires recognition not just
of the country but also of the locality wherefrom the GRs were accessed.
This requirement is the invention of the Ethiopian regulatory regime.

'3.4. Relation with the Plant Variety Protection and the Patent Laws

One of the requirements for the grant of plant breeders’ rights (PBRs) as
stated in the Proclamation to Provide for Plant Breeders’ Right37
(hereinafter the PBR Law) is that the breeder has to prove that he/she has
obtained the GRs used to develop the variety in accordance with the

%5 Thid, Article 17 14.

% 88 PIoposals from differens Members in the WIO documents from the African
Group, IP/C/W/404, IP/C/M/40; Andean Community, IP/C/M/37/Add.1; Brazil, IP/C/W/228,
IP/C/M/46, IP/C/M/42, TP/C/M/39, IP/C/M/38, IP/C/M/37/Add.1, IP/C/M/36/Add.1,
IP/C/M/33, TP/C/MI32, IP/C/M/29; IP/C/M/28, TP/C/M/27; Brazil and other developing
countries, IP/C/W/403, IP/C/W/429/Rev.1, IP/C/W/356; China, IP/C/M/47, IP/C/M/37/Add.1,

- IP/C/M/36/Add.1; Colombia, IP/C/M/46, IP/C/M/42, IP/C/M/40, TP/C/M/38, IP/C/M/37/Add.1,

 IP/C/M/36/Add.1; Ecuador, IP/C/M/47, IP/C/M/25; India, IP/C/W/198, IP/C/W/195,

- IP/C/M/45, TPIC/M/42, TP/C/M/40, TP/C/M/36/Add.1, IP/C/M/30, IP/C/M/24; Indonesia,

IP/C/MA9, IP/CIM/A7, IP/C/M/36/Add.1; Kenya, IPIC/M/47, IP/C/MJ/46, IP/C/M/A2,

TP/C/M/40), IP/C/M/3T7/AdA.1, IP/C/M/36/Add.1, IP/C/M/28; Pakistan, IP/C/M/36/Add.1;

Peru, IP/C/M/36/Add.1, IP/C/M/40; Thailand, IP/C/M/42, IP/C/M/25; Venezuela, IP/C/M/'40,

. IP/C/M/36/A.1, IP/C/M/32; Zimbabwe, IP/C/M/36/Add. 1.

- %7 A Proclamation to Provide for Plant Breeders’ Right, Proclamation No.481/2005.



relevant laws on access to GRs.38 Thus, proof of the fact that the GRs were
accessed in accordance with the ABS Law is a condition for the grant of the
right of a plant breeder.

This obligation needs to be analyzed under different scenarios. To begin
with, the PBR applicant may not have accessed and used Ethiopian GRs at
all in which case he/she need not prove anything except a mere declaration
to that effect. As noted earlier, the requirement, as it stands now, does not
apply in cases where the GRs of the country were not used in the
development of the new plant variety on which a PBR is claimed.

On the other hand, the PBR applicants might have accessed and used
Ethiopian GRs through different ways. First, the resources could have been
accessed from within Ethiopia, either from in sifu or ex situ sources. As
discussed, access to these resources is dependent upon PIC of the Institute.
The PBR Law states that the applicant should prove that he/she has
obtained the GRs used to develop the variety in accordance with the
relevant laws on access to GRs.?¢* A person may access the GRs of Ethiopia
only if he/she is in possession of a written access permit granted by the
Institute?”® and it is this access permit that has to be presented as a proof
that access was made in accordance with the ABS Law. The applicant is not
required to prove that he/she actually obtained the PIC or fulfill benefit
sharing obligations because under Article 12 of the ABS Law, PIC and
benefits sharing are pre-conditions for the jgrant of the access permit and
possession of the permit implies that the requirements for access were
complied with.

Second, some of the GRs of Ethiopia might have been accessed in
accordance with a multilateral system established by treaties to which
Ethiopia is a party ( such as the ITPGR) in which case the applicant should
provide a proof to that effect possibly by presenting the material transfer
agreement on such resources. As noted, the ABS Law does not have
detailed rules on access based on the multilateral system. The specific
requirements in such cases are yet to be determined by regulations to be
issued under the ABS Law.

368 Tbid, Article 14(3).
369 Thid.

~" 370 The ABS Law, Article 11.
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Third, GRs taken out of Ethiopia through different means and channels and
preserved in the different ex sifu collections might have been used in the
development of the plant variety. While the CBD does not deal with GRs
accessed before it came into force and there are no international rules
governing such resources (except the ITPGR in relation to specific number
of varieties), the ABS Law has already claimed sovereignty over such
resources and the applicant should arguably present the same proof as
those GRs accessed from inside the country. As noted, Ethiopia has
contributed significantly to the germplasm collection at the CGIAR and it
appears that the ABS Law extends the country’s sovereignty over such
resources with the exception of the specific GRs included in the Multilateral
System of access at the ITPGR. A breeder who has used such resources to
develop a plant variety should present the same proof to the effect that
access was made in accordance with the ABS Law of the country.

Failure. to prove that GRs used in the development of the new plant variety
were accessed in accordance with the ABS Law of the country would result
in the right being denied 71

4. Ethiopia’s Experience in ABS Agreements .
In 2005, Ethiopia has successfully concluded what may be called the first
ABS agreement for a duration of ten years, the Agreement on Access to, and
Benefit Sharing from Teff"”? GRs (the Teff ABS Agreement) with the Health
and Performance Food International bv., a Dutch Company( the
Company) 373

Under the Teff ABS Agreement, the Company is entitled to access and use
Teff GRs specified in Annex 1 for the purpose of developing food and
beverage products listed in Annex 3 to the agreement.’”* Furthermore, the
Company is entitled to develop new Teff varieties suitable to its business.

31 The PBR Law, Article 22.

*72 Teff (Eragrostis teff) is a small cereal grain, closely resembling millet that is originated
from and widely grown and used in Ethiopia to make injera, fermented, flat bread
that is the most popular staple in the local diet. Teffis a major contributor to nutrition
in the Ethiopian diet

373 Agreement on Access to, and benefit sharing from, Teff Genetic Resources, concluded
between the Institute of Biodiversity Conservation and Research (Provider), the
Ethiopian Agricultural Research Organization and Health and Performance Food
International bv., (the Company), signed on 5 April 2005,

374 Ibid, Sections 4.1 and 4.2,
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The Company has in turn agreed to acknowledge the fact that the Teff GRs
it acquires or will acquire are of Ethiopian origin irrespective of their
source.’”> The Company has also agreed to share benefits arising from the
utilization of the GRs of Teff including upfront payment in lump sum,
annual royalty of 30 percent of the net profit from sale of seeds of the Teff
varieties, annual license fee, annual contribution (5 percent of its net profit
which should not be less than 20,000 Euro per year) to a fund to be used for
improving the living conditions of local communities and for developing
Teff business in Ethiopia.?’¢ |

In addition to the financial benefits, the Company has also agreed to share
its research results especially the knowledge and technologies it may
generate using Teff GRs (except when it constitutes undisclosed
information) to the Ethiopian public research institutions as well as to
involve Ethiopian scientists in its research.’”” The Teff ABS Agreement was
made before the country had put in place its ABS regime. As the Agreement
was concluded after the country had already become a party to the CBD,
the dearth of specific national ABS regulations did not prevent it from
making ABS Agreements. The Teff ABS Agreement was concluded
following the basic tenets of ABS as encapsulated in the CBD and the Bonn
Guidelines.?”8 -

More recently, Ethiopia has also concluded its second ABS Agreement, the
Agreement on Access to, and Benefit Sharing from Vernonia with Vernique
Biotech Ltd, a British Company. Vernonia ( vernonia galamensis), a plant
regarded for long as weed by Ethiopian farmers, produces an extraordinary
oil- a potential source of epoxy compounds currently being produced from
petrochemicals.37? It has even been said that the plant has the potential to
become ‘the industrial sova bean of the 21t century.*® As the main
elements of the two agreements are similar, the discussion in this section
focuses on the Teff ABS Agreement.

375 Ibid, Section 3.3. Even if there is a dispute between Ethiopia and other countries in
relation to the origin or the source of the GRs, the Company has the obligation of
recognizing them as originated from Ethiopia even if the source might have been a
different country.

376 Ibid, Section 8.

377 Ibid, Sections 8.6 and 8.7.

378 Ibid, Sections 3.6 and 15.

379 The Australian, “Ethiopian ‘green chemical’ plant could weed out polluting glue”,
10 August 2006.

380 Ibid.



Some observations could be made in relation to this agreement. First, as
discussed, the Ethiopian ABS Law entitles communities to some rights in
relation to ABS. But these community-friendly provisions have not been
clearly articulated in the Teff ABS Agreement. While the PIC of the
communities is not required for the purpose of access to GRs under the ABS
Law, no single community was identified in the Teff ABS Agreement even
for the purpose of benefit sharing. In the agreement the Company
(applicant) has agreed to contribute 5 percent of its net profit to a fund
which shall be used, among other things, for the purpose of improving the
living conditions of “the local farming communities’ 38! Given the difficulty
in identifying a particular community, it is very likely that this general
reference to communities will continue even in future agreements. This
represents an important challenge to the implementation of the rights of the
communities as envisaged in the CBD as well as in the national laws. Under
such circumstances the government would likely continue to be the major
or even the only player in ABS regulation in Ethiopia.

Second, as discussed, the provisions of the ABS Law dealing with IPRs are
general and vague. On the other hand, the Teff ABS Agreement has comé
up with a clearer provision on IPRs, In the agreement, the issue of IPR was
settled as follows: while the Company was prohibited from claiming IPR
‘over the genetic resources of Teff or ‘any component of the genetic
resources’, plant variety rights could be obtained over Teff varieties to be
developed by the company.®2 Thus, it clearly provides, unlike the ABS
Law, what could be protected by IPRs and what could not be. As said, this
makes the ABS transaction transparent and predictable. Similarly, while the
ABS Law requires negotiation in the event of IPR claim relating to the
accessed GRs, in the Teff ABS Agreement the issue of IPRs was determined
at the time of the conclusion of the agreement where the Ethiopian
Agricultural Research Organization (EARO), a public agricultural research
institution, would be the co-owner of any IPRs on plant varieties the
company would develop from the accessed Teff GRs.3%

The Teff ABS Agreement provides that its provisions are to be interpreted in
light of the provisions of the CBD and the Born Guidelines % As noted, the

%1 The Teff ABS Agreement, Section 8 4.
382 Tbid, Section 5. '

33 Ibid, section 5.2.

384 Tbid, Section 15,
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CBD is just a framework agreement and does not obviously offer much
help in interpreting the specific provisions of the agreement, especially in
relation to IPRs. However, the Bonn Guidelines require clear and
transparent policy on IPR issues and they are based on the understanding
that IPR is the driving force behind benefit sharing.

Under the Teff ABS Agreement, it is one of the obligations of the Company
to acknowledge, in all its publications and applications for the registration
of Teff varieties and other IPRs over products derived from the Teff GRs that
Ethiopia is the country of origin of Teff3 Again the Agreement requires
acknowledgment of Ethiopia as origin of the resource unlike the ABS Law
that requires recognition of the locality from where the resources were
accessed. The requirement in the Teff Agreement is to “acknowledge’ and
not limited to IPR applications but applies even.in case of publications
relating to the accessed GRs.

Third, the ABS Agreement clearly shows that most of the monetary benefits
are dependent on the profits the companies (the users) make from the
commercialization of the products from the accessed GRs. Whether the
country will actually get the financial benefits is uncertain. Financial
benefits from ABS agreements are unpredictable and any over-expectation
in this regard is unwarranted. Needless to say, most of the
commercialization of the products derived from the GRs and their IPR
protection will take place outside the country, and Ethiopia does not have
the capacity to follow up the commercial exploitation of the products or
their IPR protection outside its borders.3% To that extent, whatever benefit
may accrue depends on the goodwill of the users of the resources, in this
particular case, the Company. ABS agreements should rather pay more
attention to non-financial benefits such as research capacity building which
are more feasible and predictable because they are immediate and do not
depend on the companies making profit.

Fourth, one of the major weaknesses of the ABS Agreements is that they fail
to create the necessary relationship and synergy- with the international
agreements dealing with ABS issues to which the country is a party, and

385 Ibid, Section 8.11.

3% The Teff ABS Agreement has provided for monitoring and follow-up mechanisms

(section 16) but these mechanisms are largely based on the reports to be submitted by

the Company. The provider is entitled to review the bookkeeping as well as the

___relevant administrative details through an independent accountant but how far this
would be implemented on a regular basis is not clear.
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other relevant laws of the country. The ‘applicable laws’ specifically stated
in the Teff ABS Agreement, for example, are the CBD, the ITPGR, the Bonn
Guidelines, COP Decisions and the International Convention for the
Protection of New Varieties of Plants ( UPOV Convention).38” This raises
different issues. To begin with, it is not clear why the provisions of the
UPOV  Convention should at all be applicable even to interpret the
Agreement while the country has refrained deliberately from adopting it.
This may raise an issue of a constitutional nature as it involves the
application of an international treaty not ratified by the parliament.
Furthermore, the relevance of the ITPGR whose modus operandi is
underpinned by a multilateral system of access to a limited number of GRs,
as opposed to the ABS Law with its bilateral approach, remains unclear.

5. Critical evaluation of the ABS regulatory regime: Research and
Innovation at Risk?

The idea of private ownership of knowledge is alien to the Ethiopian
communities where the tradition is sharing, and exchange of information.
This is done because it is the only way for their survival. An Ethiopian
commentator noted that communities in Ethiopia do not really appreciate
the need for regulation of access to GRs as the system they are used to is
based on the exchange and open access to genetic material and farmers are
always amused to hear that some of their local varietios collected and
claimed to be improved to some extent, might get legal protection ensuring
exclusive rights to the IP holders.388 Now Ethiopia is confronted with the
challenges of how to reconcile the values, traditions and customs of its
communities which are basically open and free, with the ever encroaching
global economic regulation which is based on privatization of knowledge
and information.

At a broad and strategic level, therefore, the ABS law in Ethiopia is a
response to this trend and is informed by the North/South debate related to
the historical problems associated with flow of GRs and thejr commercial

7 The Teff ABS Agreement, Section 15. The International Convention for the Protection
of New Varieties of Plants of December 2, 1961 as revised on November 10, 1972, on
October 23 1978 and on March 19, 1991. UPOV is the French acronym for the French
name of the UPOV, L'Union internationale pour la protection des obtentions végétales.

3 Damena, W., (2003), “Access to Genetic Resources in Ethiopia’, in K. Nandozie etal.
(eds), African Perspectives on Genetic Resources: A handbook of Laws, Policies and
Institutions, Environmental Law Institute, Washington, DC.
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exploitation by private entities without compensation. The political and
ideological debate surrounding GRs has obviously shaped the law.

Indeed, in view of the current global environment which does not allow
free access and sharing of GRs the only option left to countries like Ethiopia
is to regulate access and flow of the resources. The issue is not thus whether
Ethiopia should regulate access to its GRs; it is rather how to regulate it.
The experience so far suggests that a strict state controlled access and
benefit sharing regime may not necessarily be the answer. The implications
of a stringent regulatory regime on other equally important considerations
such as research and development need to be considered carefully.

Ethiopia, which perceives itself as rich in biological diversity, may hope to
earn profit or make economic gains from its GRs. Even if the priority of the
government is poverty alleviation and all the policies and strategies should
ultimately reflect this policy direction, expectations of direct financial
benefits to be used for poverty alleviation should not be overstated. There
is no evidence that even in the so-called megadiverse countries, where more
access to GRs has been made for commercial purposes, bioprospecting
played a major role in poverty alleviation or economic development even if
one may still argue that it is too early to make conclusions at this stage. A
research in the area notes, " there is little evidence to date of major benefits
being derived in the form of royalties and milestone payments, and it seems
that in-kind benefits such as research capacity and building scientific
infrastructure will have the most potential both now and in the future."38
What did Ethiopia get from the Teff agreement in terms of direct financial
benefits? Not yet except perhaps a license fee. Other financial benefits such
as royalties are yet to come in the future but are not certain to come. There
is, therefore, a need to develop a more strategic approach to ABS in
Ethiopia.

Bioprospecting may still help to alleviate poverty in other ways. Effective
regulations on access to GRs may contribute to poverty reduction by
creating the basis for leveraging capacity building and transfer of
technology through collaborative research such as by allowing access to
new plant varieties with important qualities to improve the productivity of

389. K. Nandozie etal. (eds) (2003), African Perspectives on Genetic Résources; A
handbook of Laws, Policies and Institutions, Environmental Law Institute,
Washmgton,
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agriculture thereby improving the livelihood of poor farmers. Capturing
non-monetary benefits may actually be more easily negotiated than the
more elusive negotiation for securing monetary benefits which may not be
of much significance in most cases. In fact, developing the country's
capacity to build its own scientific infrastructure and research capacity
through collaborative research using its GRs as a bargaining chip would
ultimately ensure the acquisition of more significant benefits from access to
the nation's GRs by adding value on the resources.

One important concern regarding stringent requirements on access to GRs
is how far these affects research and development. The ABS law stipulates
that the Institute of Biodiversity may provide facilitated access for certain
group of applicants. Such a permit is to be issued for the benefit of three
kinds of applicants: public research institutions, higher learning institutions
and intergovernmental institutions based in the country. The permit is
/thus, to be given for institutions rather than individuals even if the purpose
is research. For example, such permits are not available to Ethiopians
studying abroad who want to access GRs for research purpose- they have to
8o through the standard access procedures unless they are affiliated to
public research institutions or higher learning research institutions. This
may affect research negatively. Also absent in this exception are the NGOs.
These organizations could play an important role by preserving GRs and
doing research on GRs for the benefit of farmers and communities. It is not
clear why they are not included in the special access procedure.

There could also be cases where the public research institutions and the
_universities engage in research jointly with private institutes. In all such
cases the special permit will not be applicable. This permit does not also
apply to foreign research institutes and higher learning institutions. While
it is understandable that such foreign institutions could be driven by
private commercial interests, foreign non-commercial institutions are not
exempted from the strict access requirement. This blanket exclusion of
foreign institutions may have a negative impact on scientific research and
exchange of information. At least, the special permit should have been
applicable to joint research projects between Ethiopian research institutions
and foreign counterparts. These joint programs not only allow control and
supervision over the resources, they also allow for capacity building for
local research institutions and facilitate transfer of technology.

As noted, the exception for facilitated access does not apply to international
research institutes such as the CGIAR even if the purpose is research and
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development. The CGIAR has been operating under the principle of free
flow of resources and information associated therewith. Ethiopia has
contributed a lot to this research system and in a way contributed to the
international agricultural research and improvement of crops for food
security though the Green Revolution spearheaded by the CGIAR though
that had not significantly changed the food security problem of the country.
In view of the fact that the CGIAR system has over 40 per cent of accession
on food crops, the cost-benefit analysis of limiting access to the system
should be worked out carefully. It is also true that Ethiopia is not “self-
sufficient” in all its needs for GRs and it still needs resources and
knowledge from other countries and research institutes. Nevertheless, the
access law seems to give emphasis on the country as provider of GRs not as
‘a recipient of the resources. Of course, given the fact that the resources
collected under the free access era are being appropriated by private parties
and controversy is already raging as to the status of the already collected
resources, Ethiopia may have genuine concerns on providing free access to
more resources. In the face of increasingly dominant private power and
appropriation of GRs through IPRs, Ethiopia has no option but to regulate
the access to its GRs. But again the major issue is as to how to balance the
~ different interests so that regulation would not have undesired
~ consequences. In any case, the law doses not lay down the conditions for
facilitated access to GRs. The conditions of such facilitated access and the
obligations to be assumed by the applicant are to be determined by the
Institute as appropriate. This wide discretion without guidance may put the
“researchers at the mercy of the bureaucracy and is open to red tape and
abuse.

It is important to note that despite the community friendly provisions of the
ABS Law, the outcome may result in centralization of the power of the
government. Communities have actually limited rights in GR governance.
They do not have the right to give their PIC for access to their GRs; nor do
they have a direct right of benefit sharing. The government determines how
the communities utilize their share of the benefits. The law has granted
significant power to the government while limiting the rights of
communities. -

It seems strange that the ABS Law, while standing on the premise that
communities have been responsible for the conservation and preservation
of GRs and consistently referring the GRs as ‘their[communities’]
resources’, failed to grant them the right to say no to access to ‘their’
resources. Nevertheless, the issue of securing the PIC of communities is
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' _c_hallenging since it involves issues like defining the relevant community,

~ the issue of representation, etc. Several cases indeed show the difficulty in

obtaining PIC of communities. The problem in getting PIC from the Indian .
Kani tribal community and from the South African San people are good
examples here. Thus, while requiring the PIC of the communities for access
to GRs appears a logical outcome of the premises on which the ABS Law
stands, the absence of the requirement makes the access procedure easier
since securing the PIC of communities is obviously a complex task. The
experience shows that communities have not had any say in the ABS
agreements and the whole business was undertaken by the government
and the companies concerned. But there should be a mechanism in place
ensuring participation of the communities in the ABS decision making
process as they are the first to be affected positively or negatively by the
whole system.

Lastly, the law should be intended both to regulate and facilitate access and
should not prohibitively be restrictive. Excessive regulation may increase
transaction costs and discourage use of GRs. Clear and well thought-out
policy objectives that articulate priorities, strategies and required incentives
on access to GRs could help in addressing the country's need to boost its
national capacity in research and innovation of its rich GRs and greatly
contribute to poverty alleviation and food security objectives.

Conclusion

The analysis in this article has led to the following findings. First, the
expectation for benefit sharing appears to be exaggerated and financial
benefits are uncertain to accrue. The amount of the financial benefits from
ABS even if they accrue is quite limited to contribute to poverty alleviation
and economic development in a meaningful way. The focus should rather
be on the use of access to GRs as a bargaining chip for technology transfer
and capacity building which would contribute more to poverty alleviation
and economic development than the financial benefits. Second, with the
expectation of benefits, the regulatory regime puts stringent and
unpredictable requirements on access to GRs for the purpose of research
and development. The authors argue that the cost-benefit analysis of such a
requirement for research and development has to be worked out. In this
regard, it is worth emphasizing that there should be a clear, transparent
and simplified access for research both by local and international research
institutions to promote facilitated access for research and development.
Third, the regulatory regime seeks to empower communities in the whole
business of ABS. Nonetheless, much of what has been said about

14Q



communities remains at the level of rhetoric. This is so because local
communities have only very limited power in the business while the
government monopolizes almost all the decision-making power. It is clear
that a mechanism has to be put in place to enable communities to
partlc1pate and play a greater role in the decision making process.
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Criminalization and Punishment of Inchoate Conducts and Criminal
Participation: The Case of Ethiopian Anti-Terrorism Law

Wondwossen Demissie Kassa*

Introduction

Ethiopia has been a victim of terrarist acts for over a decade. These acts
include attempted assagsinations.on-the Egyptian President and the Minster
of Tr'ansportation and Communication of the Federal Democratic Republic
that the ordinary penal legislation and procedural laws in place are not
adequate to effectively deal with cases of terrorism3%, the House of Peoples’
Representatives adopted a special law3%! in August 2009.

The law deals with substantive and procedural matters. The substantive
part, inter alia, criminalizes different conducts (steps) in a criminal process
towards the commission of a terrorist act. Other than actual perpetration of
a terrorist act, the law_prohibits planning, preparation, conspiracy and
attempt-to-commit a terrorist act. Similar punishment is prescribed for all

these conducts. Furthermore, the law proscribes participation in a

secondary capacity in the commission orist act. Participations in the
form of incitement, assistance tiefore; qurinig or@fter the commission of the

terrorist act are prohibited.

This article treats selected issues relating to the substantive part of the
Et}uoplan Anti- Terrorism Law.3%2 Its first part, after a brief discussion on
relevant provisions of the law that criminalize the above referred conducts,
assesses the aptness of their criminalization in light of different criminal
law theories. It explores different concerns arising from innocuousness,

equivocality and remoteness of the conducts. The second part evaluates the

*Lecturer, Addis Ababa University, School of Law.Contact:wondwossend@yahoo.com.
3% 3rd and 4* paragraphs of the preamble part of the Proclamation on Anti-Terrorism
(Proc. No. 652/2009) ‘

1 For a survey of other governments which have passed special laws on terrorism
refer to C. Lumina, “Counter-terrorism legislation and the protection of human rights:
A Survey of Selected International Practice, Afr. Hum. Rts. L.J. Vol. 7 (2007), pp.35—68.
32 On the procedural and evidentiary aspects of the law refer to: Wondwossen
Demissie, ‘Reflective Analysis of Procedural and Evidentiary Aspects of the Ethiopian
Anti-Terrorism Law’ in Wondwossen Demissie (ed.), Human Rights in Criminal
Proceedings: Normative and Practical Aspects: Ethiopian Human Rights Law Series
Vol. III (2009), pp. 42-111.
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itability of the punishments prescribed for these conduets. in light of
different criminal law theories focusing on the doctrine of proportionality.

The article concludes that it is neither appropriate nor supported by major
criminal law theories for the Ethiopian Anti-Terrorism Law to criminalize
inchoate conducts (other than attempt) and unsuccessful instigation and
assistance. Subjecting these conducts to punishment as severe as applicable
to completed crime is found to be another problematic area of the law. If, in
view of the special nature of terrorism, criminal law has to intervene before
attempt stage is reached, the paper recommends a system of preventive
detention in place of punishment. This system, if properly regulated, by
allowing the government to step in at the earliest possible time, can ensure
prevention of commission of a terrorist act without unjustifiably subjecting
the ‘suspects’ of inchoate conducts to punishment.

I. Criminalization

. 1. Inchoate Conducts

Carrara’s definition of ‘crime’ has influenced the Ethiopian criminal law %
Carrara defines crime as “the violation of legal prescription, resulting from
human behavior, whether positive or negative, which is prohibited under
the pain of a criminal sanction.”>* This definition has three elements, viz,

legal, material and moral ingredients.3%

Many activities may be carried out before an offence is fully consummated.

3

Joshua Dressler succinctly describes the criminal process as follows. 3% *

Whenapersonin_tgnjonallycomnﬁtsacﬁme,itistheresult
of a six_stage process. First, the actor conceives the_idea of
comumith ime. Second she evaluates the idea, in order
to determine whether she should proceed. Third, she fully

forms the intention to go forward. Fourth, she preparesfo

commit the crime, for example, by OW@G

%5 P. Graven, An Introduction to Ethiopian Penal Law, (1965), p.57. Graven is referring
boArﬁcleZSofﬂnelQﬂPenalCodewhichdeﬁnedaaimeandﬁsﬁeddownifs
elenm&ﬂﬁshvaﬁdforﬂwdeﬁni&onofainemdaArﬁdeBofﬂwmcmm
Codeasweﬁforﬁx’ﬁprovisiondusmthaveasigniﬁcantdifférence&omits
predecessor.

3% Ibid. ,

s Id. pp.57-59 .
% . Dressler, Understanding Criminal Law ( 3+ ed., 2001), P.373 .

&



necessary for its commission. Fifth, she commences
commission of the offence. Sixth, she completes her actions,
thereby achieving her immediate criminal goal.

These six steps in the criminal process can be grouped into {wo.categories:
internal and external phases. The first three, which fall under the internal
phase, are merely intellectual activities. The actor starts to_think-about the
commission of a crime, evaluates the idea of committing the crime and
decides to go forward and commit the crime-In the other three steps, which
are in the external phase, the doer progressively mapifests-his thought by
overt acts3 It is at the third stage that the actor forms. the necessary mens

rea to commit a crime. Activities that come after the formation of the mens
rea, which are intended to facilitate the commission of the targeted offence,
but short of attainment of the criminal goal are referred as inchoate

conducts.?® They include preparation, attemnpt, and conspiracy.3%

There is no consensus at what stage in the criminal process.should the
police intervene*® On the one hand, there is a need for prevention of
consummation of a crime which calls for eagly.intervention in the criminal
‘process. On the other hand, there is a risk that such license to the police
would be detrimental to the interest of innocent persons. Joshua Dressler
indicated the conflicting interests at stake as follows.40!

The earlier the police intervene to arrest for inchoate conduct,
the greater the risk that sygpicious looking, but innocent,
conduct will be punished, or that a person with a less than
fully formed criminal intent will be arrested before she has
had the opportunity to reconsider and voluntarily desist. On

37 Normally, the first three steps are not seen as criminal conducts and hence_not
punishable for the person’s thoughis are not yet externally manifested. Also,
punishing the 4% stage is_not common. There is more or less a consensus on
criminalization and punishment of the fifth stage. Ibid.-

3% These are also known as imperfect or incomplete conducts. (Ibid). The proximity of
one inchoate conduct to the commission of the actual crime differs from that of the
other. As will be explained below, the more remote the conduct from the actual crime
_ the less it is within the ambit/realm of criminal law.

39 Solicitation is also treated as one of the inchoate conducts. But for the purpose of this
material it is treated as a form of participation in an offence.

40 Remoteness and equivocality of preparatory acts made most Criminal Codes not to
declare preparatory acts as being unlawful and punishable. P. Graven, cited above at
note 4, p.69.

101 Dressler, cited above at note 7, p. 374.
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the other hand, the longer the law requires police officers to
abstain from intervention, the greater the risk that an actor
will successfully complete an offence.

The Ethiopian Anti-terrorism Proclamation®? (hereinafter the Proclamation
or the Anti-terrorism law), authorizes arrest of persons who have reached
at the third stage in the process of committing a_terrorist act (planning
stage). 4® Article 4 of the Anti-terrorism law criminalizes incomplete
conducts as follows:

Whosoever plans, prepares, conspires or attempts to commit

any of the terrorist acts stipulated under sub articles (1) to (6)

of Article 3 of this Proclamation is punighable in accordance

with the penalty provided for M Article.
A definition for what constitutes planning is provided nowhere in the
Proclamation. Ordinarily, to plan to commit.a crime is to decide tocommit
a crime and to devise how-to-proceed so as to achieve a criminal goal. It is
merely a menfal exereise not manifested by external conducts. It refers to
the third step in the criminal process where the person merely forms a mens
req.t%

Once a person decides to commit a crime and designs how to go about it,
the next step is to make the necessary preparationsto realize the plan.
Preparatory. acts signify the transition from the internal to the external
phase in carrying out a crime. Preparations are said to be made where the
perpetrator takes “such stepsas-—are, objectively or according to his

estimation, necessary.to ensure the offence can be committed ...." 4%

102 The Proclamation can be cited as the “ Anti-Terrorism Proclamation No. 652/2009"
13 Article 27 of both the 2004 Criminal Code and the 1957 Penal Code criminalizes
one’s intentional conduct when he reaches at the fifth stage (attempt) in the criminal
path. Article 26 of both Codes provides: “Acts which are committed to prepare or make
possible a crime, —, are not usually punishable—.” Preparatory acts are punishable
only in exceptionally specified cases. See for example Article 254 of the Penal Code and
Article 256(b) of the Criminal Code. Though the caption of Article 274 of the Criminal
Code seems to criminalize preparatory acts, its content does not. Articles 257(b) and
274(b) of the Criminal Code criminalizes planning stage of crimes against the State and
the law of nations respectively. So do Articles 254 and 269(b) of the 1957 Penal Code.

104 That ‘planning’ refers to a distinct conduct that comes before preparation in the
criminal process can be inferred from the fact that the law puts the two (planning and
preparation) distinctly as separate punishable conducts.

405 Graven, cited above at note 4, p.67.
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A criminal attempt— the fifth stage in the criminal process—refers to an act
that constitutes a substantial step towards the commission of the targeted

offence. A person is said to have attempted to commit a crime where he
begins_to commit the crime. As there is an gverf actin both attempt and
preparation (as opposed to. planning) and as the two are steps in a
continuum, it may be difficult to draw a clear line between preparation and
attempt. By reasoning aconfrario from the Expose des Motifs /4% Philippe
Graven derived the following principles to make distinction between the

two steps in the process of commission of crime:407

There is no attempt unless an offence is in the course-ef-being
execuied; an offence is not in the course of being executed
unless the act done reveals not only the doer has a criminal
intent, but also that he is determined to carry it out; the doer
may not be deemed to have a criminal intent which he is
determined to carry out unless he does something which is

neither. equivacal nor remote.

Conspiracy, another criminalized inchoate conduct, refers to an agreement
between two or more persons to commit-a-crime 8 It exists where there is
unity of mind between or among the persons involved. Conspiracy, being
merely an intellectual activity as is planning, falls in a criminal process,
under the third stage where there is no overt act. However, some scholars
argue that conspiracy is different from planning for there is more
determination to commit the crime in the former.#®  Moreover,

106 Article 26 of the 1957 Penal Code provides that preparatory acts are, in principle,
not punishable.

47 Graven, cited above at note 4, p.70.

“BArticle 38 of the Criminal Code. By virtue of Article 36 of the Anti terror law, the
Criminal Code provisions are applicable to the extent that they do not contravene with
the proclamation.

19Archbold indicates that where several persons enter into agreement to commit a
crime, their individual intention passes from being secrete intention to the overt act of
mutual consulfation and agreement. He is of the opinion that an engagement by two or
more persons is conspiracy even if the conspirators do nothing in furtherance of the
engagement. For him, “where two agree to carry it (the crime) into effect the very plot
is an act itself.” Archbold, quoted in Graven, cited above at note 4, p.108. For Graven,

too, where there is conspiracy, the agreement of the persons involved is to be treated as
an advancement of the intention of each. He described conspiracy as “a collective
preparation for an offence.” By so describing, he equates conspiracy with preparation
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involvement of more than one person may for several reasons make
conspiracy more dangerous than individual determination (planning) to
- commit a crime#1® When seen from a different angle, the involvement of
several persons in the planning of a crime can be a factor that militates
against the successful execution of the plan. As noted by Goldstein: 411

it is as likely that conspiracies will frustrate as that they will
promote crime: with more people involved, there is an
enhanced risk that someone will leak information about the
offense, turn against others, or try to convince colleagues to
desist from their criminal endeavor.

Article 4 of the Proclamation criminalizes conspiracy to commit a terrorist
act. The Proclamation does not say anything as to the effect of conspiracy
where the conspirators succeeded in committing a terrorist act. Will they be
charged for the conspiracy and for the terrorist act concurrently or will the
conspiracy be subsumed under the substantive crime? In the Criminal
- Code, unless conspiracy is an ingredient element of the committed crime,
the conspirators will be charged concurrently for two crimes: conspiracy
and the committed substantive crime#2 The Proclamation does not

stage of an offence which is closer than planning to the commission of the offence.
Graven, cited above at note 4, p.109

410 First “out of fear of co-conspirators, loyalty to them, or enhanced morale arising
from the collective effort, a party to a conspiracy is less likely to abandon her criminal
plans than if she were acting alone.” Second “collectivism promotes efficiency through
division of labor; group criminality makes the attainment of more elaborate crimes
possible.” Dressler, cited above at note 7, p.425, note 17. As is indicated in one U.S.
" Supreme Court case, “the strength, opportunities, and resources of many are obviously
more dangerous and more difficult to police than the efforts of a lone wrongdoer.”
" Dressler, cited above at note 7, p.425, notel5.

41 Abraham S. Goldstein, “Conspiracy to Defraud the United States,” Yale L. J. Vol. 68
'(1959), P.414 quoted in Dressler cited above at note 7, P. 425, note 18.

412 Graven, cited above at note 4, p.110. Conspiracy, under the Criminal Code, is
relevant in two ways. Firstly, By virtue of-Article 84(1) (d) of the Code, it serves as a
ground to aggravate punishment, which is so where the targeted offence is committed.
In such cases, the offenders are basically to be punished for the offence committed.
That the crime is a result of conspiracy would be considered as an aggravating
circumstance while the punishment is calculated. Secondly, it is treated as a crime in
and by itself, which is the case where the targeted offence is not committed. Legal
provisions that punish conspiracy can be categorized into two: those laws that punish
conspiracy to commit specifically listed offences and that which punish conspiracy in
general. To the first belong Articles 257, 274 and 300 of the 2004 Criminal Code. It is
only under Article 300 that mere conspiracy —agreement to commit a crime (without
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expressly indicate that conspiracy is an element of the crime of a terrorist
act. But for an act to be a terrorist act, as can be understood from the
definition under Article 3 of the Proclamation, inter alia, it is required that
the actor does any of the acts listed there under, with an intention to
advance “ political, religious or ideological cause.” It is not common for an
individual, without being a supporter or member of a certain group, to
have a desire to advance the aforementioned causes. In view of the fact that
conspiracy is normally a permanent, though tacit, element of a terrorist act,
it would not be right to punish the doer for both the conspiracy and the
substantive terrorist act.

2. Participation

Crime can be committed by one or several persons. Where several persons
are involved in the commission of a crime, they may bé primary or
secondary participants depending on their degree of participation.413 This
section is concerned with secondary participation in the commission of a
terrorist act: incitement! and complicity and a related but different type of
involvement in the commission of the crime, namely accessory after the
fact.

2.1 Incitement
The Proclamation cnmmahgg_ﬁ and punishes mtemmt&_ggmt a
terrorist act. The way crime of incitement is treated in the Proclamation is
different from that of the Criminal Code. The cumulative reading of Article
2(6)*5 and Article 4 of the Proclamation indicates that, unlike in the

more) is punishable. In the other two, there should be something more— formation of a
band or group with the object of committing the crimes referred there under. The
second category constitutes Article 478 of the Criminal Code which criminalizes
conspiracy for the purpose of preparing or committing crimes against public safety or
his health, the person or property, orpe!suadesamﬂtertoyommdxoomplracy
provided that the offences are punishable with rigorous 1mpnsonment for ﬁveyeals or
more.
413 See in general Graven, cited above at note 4, pp. 93-108.
4“Itrsalsoreferredassohatahonornshgaﬁon.caletaﬂyltreferstoanndmmmml
invitation, request, command, or encouragement of another to engage in a crime. The
mvitation, request, command or encouragement is considered as an acfus reus of the
crmeofmbementandﬂlespwﬁcmtmt&ntﬂmeotherpartycomummahe&le
solicited crime is the mens rea. Dressler, cited above at note 7, p.415-416
45 Article 2(6) provides: “ “incitement” meansﬁuce anoﬂ\erpersonbypwm,
i , i upmit an act of terrorism even if the
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Criminal Code"16 mcmng another to commit a terrorist act is pumshable

Article 2(6) of the Proclamation, unhke the corresponding provision in the
Cnmmal Code, does not expressly require that ingjtfoment be intentional.

~ g

Though unclear, this should not be construed as criminalizing incitement
committed by negligence. 413 |

2.2.. Complicity
In criminal law, any sort of assistance provided to the perpetrator before or
during the commission of a crime is treated as complicity. An assistance, t0
be considered as complicity in the commission of a crime must have been

416. As can be inferred from the reading of Article 36(1) and (2) of the 2004 Criminal
Code it is one thing to be guilty of crime of instigation and it is another to be-iable to
punishment for having instigated the commission of crime. Same is true under Article
35(1) of the 1957 Penal Code. In both Codes, to say thauwkes.place. there is
no need to establish the fact that the incjted person has attempted to or committed the
intended-effence. (The Amharic version of Article 35 of the 1957 Penal Code, however,

', Tequires that the instigated person is magde to have committed-the incited offence.)
j Without prejudice to the excgpkions where an instigator is subject to punishment

without the prmcxpal offence being attempted or committed, it is only where the
~ e L lea . that punishment would be due to the instigator.
*—) Articles (274 4 80)of the Cnmma] Code crumnahze mere_publiceprovocation of
others to do wrongs Moreg e in criminal activities is
criminalized under Article{ 303,6" @f the Criminal Code.
917 As all inducements constituting incitement are punishable under the Proclamation,
as opposed to in the Criminal Code, whether mere inducement, without suceessfully
conyjncing the instigated person to agree and decide to commit-the crime, constitutes
incitement or not has a practical significance. Philippe Graven interpreted ‘incitement,’
as defined under Article 35 of the 1957 Penal Code, as requiring a causal relation
between the inducement and wmwmm_do For him, “there
is no instigation unless o n offence.”
Graven emphasizes on the fact that the mstlgated person being gl\duced or persuaded
by the instigator and determined/decided to commit the cmn@},the actual attempt
or commuission of the-crime. For Graven, making the mstxgagwsnn_m_be_mmmggh
to carry out the crime is criticabte-determine whether or not instigation exists. Graven,
cited above at note 4, p.100
18 By virtue of Article 59(2) « of the Criminal Code, which is applicable to terrorism

cases pursuant to Articlé 36 2  of the Proclamanon, crimes committed W

are pynishable gnly where ere is an expr t-effect.
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given knowingly.#? In the words of Philippe Graven, a person is an
accomplice only in so far as he is aware that he is assisting the principal
actor in the commission of the crime and he does it with an intention to
assist; if assistance is provided by negligence there is no complicity.#? For
the accomplice to be punished, the crime for the commission of which he
extended assistance should be committed or at least attempted.#?!

The Proclamation criminalizes assistance provided before the commission
of a terrorist act as an independent principal offence.#2 This approach has
resulted in three interrelated consequences which would not have ensued
had these acts been treated as assistance. First, he who does any of the acts
listed under Article 5 of the Proclamation, which are meant to facilitate the
commission of a terrorist act, is subjected to a criminal proceeding and
punishment even where the principal terrorist act is not committed or
attempted. Second, engaging in such acts negligently is treated as a criminal
conduct. Third, the punishment prescribed for these acts, as opposed to
normal case of principal-accomplice relation, is different from the
punishment for a principal terrorist act. Treating assistance to commission
of a terrorist act leniently, though a departure from a commonly accepted
treatment accorded to accomplices and principal offenders, rightly
responds to the criticism made in connection with the equal treatment of
unequals in-the criminal process. According to critics, making one whose
participation in an offence is substantial (the principal actor) and one whose
involvement is not equally significant (the assistance provider) subject to

#13 An intention to aid the primary party to commit the offence charged is broken down
into “dual intents’ (1) the intent to assist the primary party; and (2) the intent that the
primary party commit the offence charged. People v. Burns, 242 Cal. Rptr. 573,577 (Ct.
App.1987) .
28 Graven, cited above at note 4, p.105.
2t These features of complicity are incorporated under Article 37 of the Criminal Code
and Article 36 of the 1957 Penal Code.
2 Article 5 (1) of the Proclamation provides: “ Whosoever knowingly or having reason
to know that his deed has the effect of supporting the commission of a terrorist act or a

terrorist organization:

a) Provides, prepares or gives forged or falsified document;

b) Provides a skill, expertise or moral support or gives advice;

¢} Provides, collects or makes available any property in any manner

d) Provides or makes available monetary, financial or other related services;

e} Provides or makes available any explosive, dynamite, inflammable substances,

firearms or other lethal weapons or poisonous substances; or

f) Provides any training or instruction or directive;

is punishable with rigorous imprisonment from 10 to 15 years.”
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the same punishment is inconsistent with the retributive principle of just
deserts. 4z

The Proclamation is silent about assistances, other than those listed under
Article 5, which may be given before or during the commission of the
crime. By virtue of Article 36(2) of the Proclamation, these cases are treated
in accordance with Article 37 of the Criminal Code where none of the above

three consequences would ensue.

2.3. Accessory after the fact

Ordinarily, an accessory after the fact is one who, with knowledge of
another’s guilt, intentionally assists the perpetrator of a crime to avoid
arrest, trial, or conviction.#¢ As opposed to instigation and assistance where
a secondary offender participates before or during the commission of a
crime, in the case of accessory after the fact, the “assistance’, where there is
any, to the perpetrator comes after the offence is committed or attempted.
Strictly speaking an accessory after the fact does not participate in the
commission of the main offence for he comes in to the picture after the
crime has been committed. He commits a separate offence.

The Proclamation devotes couple of provisions to accessory after the fact in
the context of crimes of terrorism.%® Article 5(2) of the Proclamationi?
prohibits harboring, helping to escape or concealing someone who has
committed a terrorist act. Article 9 of the Proclamation’” prohibits
possessing and dealing with proceeds of a terrorist act.28

43 Dressler, cited above at note 7, p.471.

424 State v.Ward, 396 A.2d at 1047 ibid, p.465!

45 Under the Criminal Code there are three cases where one may be treated as an
accessory after the fact and face punishment. The first is harboring and aiding an
offender in order to save him from prosecution as provided under Article 445. The
second one is hiding a convicted person to save him from serving the sentence as
provided under Article 460. The third one, as provided under Article 682, is receiving
property which has been obtained by a crime committed by another.

26 Article 5(2) provides: “whosoever harbors or helps to escape or conceals someone
whom he knows to have committed terrorist act mentioned under this Proclamation is
punishable with rigorous imprisonment from 10 years to life.

7 Article 9 provides: “whosoever knowingly or having reason to know that a property
is &“proceed of terrorist act acquires or possesses or owns or deals or converts or
coriceals or disguises the property is punishable, subject to the property being forfeited,
with rigorous imprisonment from 5 to 15 years.

48 As provided under Article 2(2) of the Proclamation “proceeds of terrorism” refers to
“any property, including cash, derived or obtained from property traceable to a
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3. Aptness of Criminalizing Inchoate Conducts and Participation

Many would agree that prevention of commission of crime is better than
punishing the offender afterwards. Prevention is possible where the law
allows the Police to step in at some stage in the criminal process but before
the commission of a crime.*?® Apparently, Article 4 of the Proclamation,
which criminalizes plans, preparations, conspiracies and attempts to
commit a terrorist act, is aimed at prevention of crime. As rightly stated by
Philippe Graven, “the need to prevent the commission of offences makes it
impossible to wait until this behavior has borne fruit before the law can run
its course” 430 ’

True, the law that criminalizes inchoate acts, by allowing the government to
act before the offence is fully consummated, increases the chance of
preventing terrorist acts from being committed. However, giving such
‘mandate to the police is risky for it may result in an unintended effect of
violating the rights of those who have never thought about a terrorist act or
those who may have thought about it but would, nonetheless, have
dropped their thoughts. |

Because planning is not manifested by external acts, it is not difficult to
imagine the possibility of persons who have never thought of committing a
terrorist act being wrongly apprehended and subjected to criminal
proceedings. Similarly, the facts on the basis of which the Police suspect
one of preparing to commit a terrorist act may be so equivocal that there is
a chance of a wrong person being apprehended. 1 Moreover, because

- terrorist act, irrespective of a person in whose name such proceeds are standing or in
whose possession or control they are found”.

429 " In this connection Joshua Dressler indicated that “criminalizing inchoate offences
would provide a basis for official police intervention in order to prevent the
consummation of an offence.” Dressler, cited above at note 7, P. 381.

%0 Graven, cited above at note 4, p.67. s

#IThat is so because activities which are preparatory to commit a crime can as well be
done for a perfectly lawful purpose. If, for instance, someone, having decided to
commit a terrorist act, resolves to use a gun and buys the same to use for his purpose
he is at the stage of preparation. However, gun may be bought for several purposes
including lawful ones. It is the concerned person alone who knows exactly for what
purpose he bought the gun. Buying a gun is therefore an equivocal activity. In so far as
the only purpose of buying a gun is not a preparation for committing a terrorist act,
there is a risk that he who buys a gun for a purpose unrelated to commission of a
terrorist act may be apprehended and subjected to a criminal proceeding.
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instigation, planning, preparation and conspiracy®3? to commit a terrorist
act are remote from the commission of the substantive crime, there is a
possibility of one who may have dropped the idea of committing the crime
being apprehended.

Basically, the above mentioned difficulties are attributed to the fact that
inchoate acts are remote and equivocal®® Remoteness and equivocality
make proving the conducts and relating them with the substantive offence
and the required degree of certainty difficult. Moreover, their remoteness
makes inchoate acts innocuous. A brief discussion on how remoteness and
equivocality of inchoate conducts militate against their criminalization
follows.

3.1. Lack of social harm
Different authorities®* agree on the central place of harm in criminal law.
Social harm is so vital that Joshua Dressler described it to be the body —the
linchpin —of the crime.*3> As inchoate acts do not normally hurt anyone, the
harm requirement implies that such acts, being harmless*%, are beyond the

432'I‘heagreementamongconspira!aorstocommitacrimewhichlstzeahedasthe
“concrete” and “unambiguous” evidence of their dangerousness and culpability is said
to be proved only inferentially. Even if the agreement is conclusively proved to exist,
“the potential temporal remoteness of the agreement to the target offence increases the
likelihood that some conspirators who would later renounce their intentions, for whose
intentions were not strongly held when the agreement was formed, will be punished.”
Dressler, cited above at note 7, p.425. '

conspiracy, the issue of equivocality, which is necessarily of acts, is not relevant for
them. It is their remoteness from the substantive crime that is relevant. As will be
explained below, the more remote and equivocalaconductisthe}esswiﬂ:inﬂnemlm
of criminal law it will be.
434AlbinEserindicahedsocialharmbeinganmgredientofﬂleactusreuselemaltofan
offence. A. Eser, “The Principle of harm in the concept of crime: A comparative
Analysis of the criminally protected Legal Interests,” 4 Dugq.L.Rev.345 (1965) p. 386.
Joel Feinberg’s ‘harm principle’ advocates that “the only good reason fo subject
persons to criminal punishment is to prevent them from wrongfully causing harm to
others.” J. Feinberg, “Harm to others, the moral limits of the Criminal law,” in D. N.
Husak, “The Nature and Justifiability of non consummate offences” 37 Ariz. LRev.
(1995), p.156. According to Feinberg, “acts of harming are the direct objects of the
criminal law.” J. Feinberg, Harm to Others (1984).

135 Dressler, cited above at note 7, p.109.

136 Because it is a common knowledge that criminal laws punish attempt, one of the
inchoate offences, some preferred to describe the aforementioned objection as ‘absurd.”



reach of criminal law. The issue is not as simple as that, though. Opinions
on the requirement of harm for crimihalization in general and its relevance
to inchoate conducts in particular are diverse 437

Proponents of the theory of retributivism 43 contend that punishment in the
absence of social injury®® is unjustified. It is where a person causes harm
that he takes something from the society. Only then is a debt owed which
gives rise to the society’s entitlement to take something from him by means
of punishment*® An opposing view comes from Utilitarianism*! which
contests the requirement of actual social harm for criminalizing a given
conduct. So long as the actor’s conduct threatens the society with injury,
there is enough reason for punishment. For a utilitarian, harm should not
be waited for to punish a conduct. It has to be avoided through deterring

dangerous conducts by detaining dangerous people before they cause
harm *2 In support of this assertion, Douglas Husak stated that legislators

Husak, cited above at note 45, p.159. Moreover, this ‘no harm no crime’ position seems
to be objectionable in the light of the fact that some consummated criminal conducts
may cause no injury in the ordinary sense of the term. Though driving while
intoxicated, irrespective of its consequences, is a crime, it is hardly possible to see the
injury arising from such conduct, if nobody is hurt and no property is damaged. .
“7 For example John Austin stated: “generally attempts are perfectly innocuous, and
the party is punished— in respect of what he intended to do.” This is to say two things.
First, there is no social harm when a crime is merely attempted. Second, because
attempts, without causing social harm are punishable, infliction of punishment is not
conditioned on social harm. J. Austin, “Lectures on ]ui'isprudence 523" in Dressler,
cited above at note 7, P.378.

438 Fgr more-on retributivism theory refer to Dressler, cited above at note 7, pp- 13-23
and pp.52-54.

4 Some who are of -the view that social harm is significant to condemn and punish a
conduct construe ‘social harm’ broadly. In their view, society is wronged when an
actor invades any socially recognized interest and diminishes its value. For instance,
Albin Eser defines social harm as “the negation, endangering, or destruction of an
individual, group or state interest which was deemed socially valuable.” Eser, cited
above at note 45, p. 217.This definition is said o be broad enough to meet the concern
raised in connection with criminal conducts that do not cause actual injury but only
jeopardizes a socially valued interest, like the case of drunk driving. Dressler, cited
above at note 7, p.110.

. *0 Dressler, cited above at note 7, p.109.

*1For more on utilitarianism theory refer to Dressler, cited above at note 7, pp. 13-23
and 50-52

24214, p.109.
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pass criminal laws “not only to prevent conduct that causes actual harm,
but also to prevent conduct that creates risk of harm.”443

There are other competing theories** on the relevance of social harm to
criminalization: subjectivism and objectivism. Subjectivism, in determining
guilt, focuses on an actor’s subjective state of mind (mens rea) to assess his
dangerousness and bad character. According to this theory, conduct of the
actor (actus reus ) which may or may not bring about an injury should not
be a determinant factor indicating whether or not the actor should be
punished. It asserts that “the act of execution is important only so far as it
verifies the firmness of the actor’s intent.”#45 It follows that an act,
irrespective of its innocuousness, that clearly shows the actor’s commitment
to carry out a criminal plan is sufficient to justify punishment for an
inchoate conduct. ¢ As opposed to subjectivists, objectivists believe that an
actor’s conduct is punishable where its criminality is “objectively
discernable at the time that it occurs.”#” In other words, “acts performed,
without any reliance on the accompanying mens rea of the actor, must mark
her --- conduct as criminal in nature.”#8 It is where the conduct speaks for
itself that the actor should be subject to punishment. The conduct's
criminality would be so certain, for an objectivist, when the
unconsummated offence causes social harm.*?

#3 He believes that the requirement of social harm for criminalizing a given conduct
was developed with consummate offences in mind. Hence, he suggests a reformulation
of the harm principle of criminal law so as to make it relevant to non consummate
offences. He suggests the harm principle to be reformulated as “criminal liability is
unjustified unless conduct harms or risks harm to others.” Husak, cited above at note
45, pp.165, 159.

44 These theories are developed in connection with criminalization of attempt; one of
the inchoate offences. For the details on the theories see P. H. Robinson & J. M. Darley,
“Objectivist versus Subjectivist Views of Criminality: A Study in the Role of Social
Science in Criminal Law Theory”, 18 Oxford J. Legal Studies 409 (1998).

45 Fletcher at 138, in Dressler, cited above at note 7, p.379.

#6 Dressler, cited above at note 7, p.379. This theory seems to require an overt act
without which it is hardly possible to verify the firmness of the actor to pursue his plan
to commit a crime. _

47 Fletcher, cited above at note 56, p-116, in Dressler, cited above at note 7, p.379.

48 United States v. Oviedo, 525 F.2d 881, 885(5t cir.1976).

#% Harm may have different forms such as “disturbing social repose,” Clark v. State, 8
S.W. 145, 147 (Tenn. 1888); “unnerving—the community,” Fletcher at 144, in Dressler,
cited above at note 7, p.379; or by causing apprehension, fear or alarm in the society
because the actor has patently “set out to do serious damage -— and to break the
accepted rules of social life.” Thomas Weigend, “Why Lady Eldon Should be acquitted:
The Social Harm in Attempting the Impossible”, 27 DePaul L.Rev. 231 (1977).
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Though for different reasons, all the foregoing theories support
criminalizing criminal attempt, one of the inchoate conducts. Attempts are
punishable, for subjectivists, on the basis of defendant’s mens rea. Where an
actor reaches at a stage which is beyond the point of no return (which
signifies the attempt stage) he must have performed conducts that can
reasonably show his intention to commit the crime and hence sufficient to
justify punishment irrespective of occurrence of a harm. From an
objectivist perspective, if the actor takes critical steps towards the
commission of crime, which signifies attempt, there would be appreciable
fear or alarm in the society that its rules are about to be violated (social
harm) and the criminality of such conducts is objectively discernable in
which case infliction of punishment is appropriate.

Similarly, proponents of utilitarianism and retributivism agree that
punishing attempt is justified. For one group of retributivists (culpability-
retributivists) one who reaches at the point of no return to commit a crime
but failes to attain his goal is morally as culpable as another who succeeds
in his endeavor. It would not be acceptable for the law to “allow the lucky
attempter off, while it punishes the successful wrong doer.”# For the
other group of retributivists (Harm-retributivists) the attempter, by his
actions, “disturbs the order of things ordained by law,”#5! thereby causing
social harm, the restoration of which requires that he be punished. For
utilitarians, even if the attempter does not succeed in his criminal
endeavor, he represents an ongoing threat to the community. Punishment
would incapacitate and thereby deter him from committing crime.
Punishing him deters other potential criminals as well.#32

It is hardly possible to justify punishment of plan, preparation, and
conspiracy to commit terrorist act by the above theories®3. At these stages,

450 The American Law Institute, comment to Article 5, at 294 in Dressler, cited above at
note 7, p.382 '

1 A. Ashworth, “Criminal Attempts and the Role of Resulting Harm Under the Code,
and in the Common Law,” 19 Rutgers L.J. (1988), pp. 724-725.

52 A person, who thinks that he will avoid detection, apprehension and punishment if
he successfully .commits a crime but would be apprehended while attempting the
crime for poor execution, may be deterred by punishment of attempts.

%3 For retributivists and objectivists social harm is a necessary element which does not
exist in cases of inchoate acts. At the time one plans or more than one persons conspire
to commit a terrorist act, their intention is not yet manifested by overt acts without
which there cannot be a reasonable threat for the community that its rules are about to
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unlike attempt, there is neither actual nor threat of harm. There is no actual
harm for the crime is not consummated. There is no threat of harm for
reasons related to temporal remoteness. George Fletcher's view on the
matter is in order. For him, where a conduct is criminalized “the
assumption is that a neutral third party observer could recognize the
activity as criminai even if she had no special knowledge about the
offender’s intention.”45 As the fact that a terrorist act is to be committed
cannot be objectively discerned from plans, preparations and conspiracy,
the social harm that is said to be existent in attempts does not exist in such
cases making them unsuitable for criminalization and punishment.

Douglas N. Husak, in an attempt to draw a distinction between justifiable
and non justifiable non consummate offences, developed five requirements
that should be met for the proscription of a conduct as non consummate
offence to be justified.2 According to one of the requirements— the causal
requirement — a non consummate conduct, to be justifiably proscribed,
should reasonably be appreciated as having created the risk of actual

be breached. In the absence of externally manifested conduct, there is nothing from
which criminality of the one who planned or thiose who agreed to commit a terrorist
act is to be discerned. By the same token, when one prepares to commit a terrorist act,
though he is closer to the anticipated offence as compared to the aforementioned two
inchoate acts, his preparatory acts are not proximate enough to the offence so as to
create alarm or fear in the community. Those inchoate acts do not make the society to
feel that the concerned persons are moving towards the commission of a terrorist act.
Even for utilitarians and subjectivists, who do not require actual social harm, infliction
of punishment on he who plans, conspires or prepares for the commission of a terrorist
act cannot be justified. Though, under both theories, social harm is not required for
punishment, there should be dangerous conduct which threatens the society which is
missing at the stages of planning, conspiracy and preparation. Short of such conduct,
utilitarian theory does not support infliction of punishment. What is important, for
subjecﬁvists,isﬁieacm{smmﬁonInsofarastheactofsintenﬁontocommita
terrorist act is verifiable, punishing the actor is justifiable even without existence of
actual or risk of social harm. But, punishing the aforementioned unconsummated acts
cannot be justified even under subjectivist theory for there is no overt act from which
the intention and the firmness of the actor’s intent can be verified.

154 Fletcher, cited above at note 56, p-116, in Dressler, cited above at note 7, p.379.

15 The five principles are: 1) consummate criminal harm requirement, 2) high
culpability requirement, 3) causal requirement, 4) proximity requirement, and 5)
persistence requirement. If a conduct is proscribed as a nonconsummate offence in the
absence of any of these requirements, the proscription is unjustifiable in which case the
state is said to have used its law making power illegitimately. Douglas N. Husak, “The
Nature and Justifiability of Nonconsummate Offences,” 37 Ariz. L. Rev.(1995), pp. 169
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harm.%% Though planning, conspiracy and preparation increase the
likelihood that a terrorist act may be committed, it does not necessarily
mean that there is a genuine risk*” of commission of a terrorist act that calls
for their proscription.#5

Criminalizing and punishing unsuccessful®® assistance and incitement is
equally worrisome. As the Proclamation criminalizes and punishes mere
incitement and assistance to the commission of a terrorist act, even where
the principal offence is not committed or at least attempted, the punishment
imposed in such cases is inflicted in the absence of social harm, making its
fairness questionable. Inflicting as severe a punishment on such futile
exercises as that where the terrorist act is fully consummated, as will be
discussed in Section II below, in particular does not make sense.

3.2. Pragmatic Concerns .
Criminalization of planning to commit a terrorist act is objectionable for
two practical reasons. First, it is not practically possible to accurately know
what is in a person’s mind. As correctly pointed out by Goldstein the
requirement of an act as a constituent element of an offence is “deeply
rooted in skepticism about the ability-—to know what passes through the
minds of men.”4? Philippe Graven, in the following paragraph, expresses
the possible risk of abuse if one were to be punished for his thoughts:4¢

With a view to or generally under the guise of, safeguarding
the alleged general interests, political, religious or others,
action is taken against persons whose only mistake is or may
be that they do not think along official lines, on the ground
© that they create a social danger and a menace to the

456 As actual harm occurs where the crime is consummated, there can only be risk of
actual harm where there is risk of the offence being consummated.

47 No genuine risk in the sense that thére is wide chance for that plan not to be
pursued )

438 Criminalizing attempt, where there is incontrovertible risk of actual harm, satisfies
this requirement.

459 Instigation or assistance is futile where, despite everything is done on the part of the
jnstigator or provider of assistance, the substantive crime—terrorist act—is not even
attempted.

40 A_S. Goldstein, ”Cons;nracy to Detraud the United States” Yale L. ] vo! 68 (1959),
p- 405.

461 Graven, cited above at note 4, p.67
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community, and punishments are imposed only on the basis
of suspicion.

On the other hand, for there is no way to show that a person has thought of
committing a crime of terrorism except on those rare occasions where the
offender declares his intention, it would be as good as providing a law
which may be impossible to enforce. And it is difficult to see the good of
providing for a law which undermines the enforcement capacity of the law
enforcing agencies and which would ultimately become obsolete.

Second, even under the assumption that we could read a person’s mind,
there is still another practical reason that would make punishing thoughts
objectionable. If thoughts were punishable, virtually all people, most of
whom are law abiding, would have been subject to criminal law for they
think of committing a crime at one time or another.#2 Criminal law is not
to be used “to purify thoughts and perfect character.” %3 As asserted by the
U.S. Supreme Court, “the aim of the law (criminal) is not to punish sins, but
is to prevent certain external results.”#* It is only those thoughts that would
end up with the commission of the intended crime that are harmful and
hence to be prevented ahead of time. Unfortunately, there is no way to
distinguish “between desires of the day dream variety and fixed intentions
that may pose a real threat to society.”%> In view of this difficulty,
criminalization of planning would result in a high probability of punishing
those who would not have pursued their thoughts to the end. Where,
because of the difficulty in differentiating the injurious thoughts from
desires of the day dream, there is a risk of apprehending and punishing
wrong persons, the law should not criminalize such thoughts. As rightly
stated by Blackstone, it is better that ten offenders escape than to make an
innocent suffer.66

3.3. Lack of Logic¢/Fairness
Renouncing one’s pursuit of criminal activity is a mitigating factor while
assessing punishment. Depending on circumstances, there is a possibility

2 R. G. Singer and J. Q. La Fond, Criminal Law; Examples and Explanations, (2004),
p-35 ~

w3 United States v. Hollingsworth, 27 F.3d 1196, 1203 (7* Cir. 1994) (en banc) .

4 Commonwealth v. Kennedy, 48 N.E. 770,770 (Mass.1897).

w3 Powell v. Texas, 392 USS. 514, 543 (1968) (Black and Harlan, J]. concurring).

~ i 4 William Blackstone, Commentaries on the Laws of England 358 (1765) i J.
Dressler, Understanding Criminal Procedure, (3¢ ed., 2002), p.30.
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for he who renounces his criminal conduct to be free from punishment.467
This is a clear recognition that there is a possibility of desisting from a
criminal activity at any stage in the criminal process— planning,
preparation, conspiracy or attempt. This is an approach consistent with the
requirement that society must give each person some breathing space, i.e.,
the opportunity to choose to desist from wrongful activity.468

If one is apprehended at the stage of planning, preparation or conspiracy,
he is being denied the opportunity to renounce his plan or decision and get
acquittal or at least benefits from mitigation of punishment. As pointed out
by Joshua Dressler “the earlier the police intervene to arrest for inchoate
conduct, a person with a less than fully formed criminal intent will be
arrested before she has had the opportunity to reconsider and voluntarily
desist.”#® To the extent the law recognizes and rewards renunciation of
criminal design, which can be done at any point in the criminal process, but
at times it punishes, with no chance of mitigation, those who plan, prepare
or conspire, without more, suffers from illogicality. 47®

3.4. Punishment not serving its purpose
There are two major theories on the purpose of punishment: utilitarian and
retributivist Utilitarianism is a consequentiality theory which advocates
that “actions are morally right if, but only if, they result in desirable
consequences.”4”! This theory justifies punishment on the ground that its
threat or actual infliction results in reduction of crime—deterrence function

47 Article 28 (1) of the Criminal Code of the Federal Democratic Republic of Ethiopia
468 Dressler, cited above at note 7, p.83.

43 1d. p374.

7 One who committed the crime intentionally might get a mitigated punishment than
the one who is apprehended before the commission of the crime. That is so for Article
82(e)ofﬂxe2004CmnmalCodeaﬂowsthecourtboredncepmnshmentwhere the one
who commits the crime delivers himself to the authorities or when, on being charged,
he pleads guilty. Ultimately, it would be a matter of chance that one is apprehended at
earhetshgemtheammnlpmmssthanﬂ!eoﬁmwhmhdosmtmshfytheharsh
treatment of the former.

“71 There are two types of moral reasoning. The first one emphasizes on actions as
means to good ends which is known as “teleological” or “consequentialist” view.
Another form of moral reasoning which focuses on actions as ends in themselves is
known as ‘deontological” view which is essentially nonconsequentialist. To this
approach belongs the other lheory of punishment. Dressler, cited above at note 7,
pp-13-14.
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of punishment.*”? For a utilitarian, a person contemplating criminal activity
will balance the expected benefits of his contemplation against its risks such
as likelihood of successful completion of the crime, the risk of apprehension
and conviction, and the severity of the possible punishment. Then he will
avoid criminal activity if the perceived potential pain (punishment)
outweighs the expected potential pleasure (criminal rewards).

Retributivist theory of punishment looks at actions as ends in themselves.
This theory evaluates the action itself irrespective of its ultimate effects on
others. For the retributivist, punishment is legitimately inflicted when it is
deserved. In so far as, the criminal has committed a crime by his own free
will, retributivists advocate, he has to be punished whether or not his
punishment results in a teduction of crime. 4

In view of the remoteness and equivocality of plans, preparations, and
conspiracy, it is hardly possible to see how the deterrent or retributive
purposes of punishment may be served by punishing such conducts. As has
been shown earlier, their criminalization creates a room for apprehending
and punishing the wrong persons*¢. Where wrong persons are punished
neither retributive nor deterrent purpose of punishment would be served.
To the contrary, punishment in such cases might be counterproductive.
First, those who are wrongly subjected to punishment may develop a sense
of revenge against the public. Second, if potential offenders know that the

472 Punishment is believed to serve its deterrence function in two ways, namely general
deterrence and specific/individual deterrence. The first one, as its name implies, refers
to cases where punishing a criminal passes a message to the general community to
forego criminal conduct in the future. The idea is one’s punishment teaches the
community what conduct is impermissible; it instills fear of punishment in would be
violator’s of law. The specific deterrence function of punishment, the second way,
refers to the fact that the criminal himself who is subjected to punishment and felt its
pain will get lesson not to engage in criminal activities in the future.

473 Dressler, cited above at note , p.13-14 and p.16.

74 ‘Wrong persons’ here refer to those who have never thought of committing a
terrorist act or those who might have thought but would have desisted from pursuing
their thoughts. Had there been a means which would allow us to identify those who
planned and prepared to commit a terrorist act that would pursue their plan to its end
if not apprehended timely from those who would not, then having a law that allows
the police to arrest the former category of persons would have been perfect to prevent
commission of the intended crime and to deter others. But that is not humanely
possible. It is only where the actor’s conducts are closer io the commission of the crime
that one can reasonably be certain about the actor’s determination. This makes
punishing inchoate conducts problematic.
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system does not screen wrong doers from non wrongdoers, they will be
encouraged to try their criminal thoughts. Such system may even tempt
some innocent’ members of the community to think about committing a
crime for they may feel that if one’s innocence does not guarantee his
freedom from arrest and perhaps from punishment, it is better to be
punished after committing a crime. Also, the system may make people to be
frightened away-even from some of their legitimate endeavors to avoid the
indiscriminate treatment of the system which is equally undesirable,

Punishment of plans in particular, is not likely to produce effect on the
society as thoughts, unlike conduct, almost certainly cannot be deterred.475
Even if the law that criminalizes inchoate conducts were to have a
contribution in shaping citizens’ attitude on terrorism by preventing them
from planning or thinking about terrorism, it will still be criticized for going
outside of its legitimate purpose. As has been said, the purpose of
punishment is not to punish sins and purify thoughts but to prevent certain
external results.476

3.5. Downsides of Criminalizing Inchoate Conducts
As argued earlier criminalization of planning to commit a terrorist act (in so
far as not manifested by conduct) amounts to prohibition of pure thought
about covimission of a terrorist act. Hence, its constitutionality can be
challenged for being an infringement of freedom of thought guaranteed by
Article 27 of the FDRE Constitution and other provisions of internationald””
and regional*’ human rights instruments. The Human Rights Committee,
in its General Comment No.22, indicated that Article 18 of the International
Covenant on Civil and Political Rights, which provides for the right to
freedom of thought, does not permit any limitations whatsoever on the
right*” In the case of Stanley v. Georgia'® the US. Supreme Court, in
relation to the First Amendment to the US. Constitution which is
understood to guarantee freedom of thought, concluded that “the state —-
cannot constitutionally premise legislation on the desirability of controlling

5 Dressler, cited above at note 7, p.82.

6 Commonwealth v. Kennedy, 48 N.E. 770,770 (Mass. 1897).

47 Article 18 of the Universal Declaration of Human Rights and Article 18 of the
International Covenant on Civil and Political Rights.

7% Article 18 of the African Charter on Huma:: and Peoples’ Rights

9 General Comment No.22: The Right to freedom of thought, conscience and religion
(Art.18), ccpr/c/21/Rev.1/Add4,, 07/30/1993 '

¢ Stanley v. Georgia, 394 U.S. 557,566 (1969).
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a person’s private thoughts.”#8! In another case®®?, Judge Williams noted
that First Amendment protection of freedom of thought extend protection
even to ideas that are immoral or contemplate criminal conduct®.

In the event that the law passes constitutional scrutiny, because punishment
itself is evil, “if it ought at all to be admitted, it ought only to be admitted in
as far as it promises to exclude some greater evil.”#% Bentham argues that
punishment ought not to be inflicted, infer alia, where it is unprofitable or
too expensive. 4%

Following are some of the negative impacts of criminalizing inchoate
conducts that, should be balanced against the possible benefits of their
criminalization. First, criminalizing plans, preparations and conspiracy, is
likely to result in apprehension of wrong persons which, as argued earlier,
is counterproductive in the struggle against terrorism. The drawback of
arresting the wrong persons is that the acquittal rate would be high as a
consequence of the difficulty of proving their guilt to the necessary
degree.1% As the deterrent effect of punishment is very much related with
the likelihood of actual infliction of the punishment*¥, high rate of acquittal
may become detrimental to the criminal justice administration in general
and to preventing terrorist acts in particular.

The second negative consequence of such laws is what Bentham calls the
“evil of coercion or restraint”#8 of the laws on those who respect it. As
applied to the issue at hand, it refers to the burden the law imposes on the

481 Constitutional Law — Freedom of Thought—Seventh Circuit Upholds City’s Order
Banning Former Sex Offender from Public Parks,— Doe v. City of Lafayette, 377 F.3d 757
(7t Cir. 2004), Harv. L. Rev., vol. 118, note 42, p.1057

482 Doe v. City of Lafayette, 377 F.3d 757 (7* Cir. 2004)

43 Constitutional Law —Freedom of Thought—Seventh Circuit Upholds City’s Order
Banning Former Sex Offender from Public Parks, cited above at note 92.

484 | Bentham, An Introduction to The Principles of Morals and Legislation, (4* ed.,
1965) p.170.

51d., p.171

4% Even where the arrested persons have in fact planned or prepared to commit a
terrorist act, remoteness and equivocality would still make it difficult to prove their
involvement by a necessary degree of proof.

47 Steven Klepper and Daniel Nagin argued anmeasemtheb‘kdihoodocf
punishment will deter more effectively than an increase in the severity of punishment.”
S. Klepper and D. Nagm,'l‘hemterrent}?.ffectoff’ercewed(:eﬂamly andSeven!yof
Punishment Revisited, 27 Criminology (1989), p. 721.

488 Bentham, cited above at note 95, p.175.
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society by prohibiting engaging in lawful activities which could, at times,
be construed as preparation for committing a terrorist act. Because of the
equivocality and remoteness of the conducts from the actual crime,
activities which are performed for a purely lawful purpose might be
perceived as preparatory acts for the commission of a terrorist act. Also,
Article 5 of the Proclamation punishes he who, having reason to know that
these activities would have the effect of supporting the commission of a
terrorist act or a terrorist organization, engages in activities listed there
under. It is not difficult to imagine possibilities where one might engage in
any of those acts for a purpose not related to terrorism. This law exposes
such person to the risk of being held criminally responsible. The
punishment for a negligently provided assistance being as harsh as for that
provided intentionally makes the law’s absurdity vivid.

In Bentham’s view, “punishment is warranted only to the extent that its
beneficial effects in discouraging criminal behavior outweigh the harm it
produces.”#® Considering the harms that may result from criminalizing
and punishing these inchoate conducts, it seems that these conducts should
not be punishable. By criminalizing these pre attempt activities, the
Ethiopian legislature has joined the club of those who are criticized for not
giving sufficient attention to Bentham's restraining principle--that against
the preventive benefits of punishing must be weighed the pain of those
punished 4%

3.6. Preventive Detention —alternative to punishment .-Kml
Waiting till a crime is fully consummated or attempted for the ¢ law
to be applied may not be advisable in some cases. Precluding earlier stages
in the criminal process (inchoate conducts) from falling within the ambit of
criminal law may cause some potential offenders to believe that in so far as
their plan is not aborted ahead of time, they can avoid detection and
apprehension after the commission of the crime. Others may not be worried
about apprehension and subsequent punishment after the commission of
crime. They may even perceive the punishment as a reward. What is
important for them is successful execution of the crime no matter what it
takes. This is true for terrorists who employ suicide bombing as a means of
committing the terrorist act even at the expense of their lives.

%9 Bentham, quoted in A. V. Hirsch, “proportionality in the Philosophy of
Punishment”, Crime. and Justice, vol.16 (1992), p.58.
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If criminals perceive punishment following the commission of a terrorist act
as a reward, it would not serve its deterrent purpose. That is, such
offenders are so committed for the perpetration of the offence (at any cost)
that possible punishment that follows commission of terrorist act would not
discourage them from committing the crime. This is a case where
Bentham'’s assumption®”! that potential offenders will avoid commission of
crime if they believe that they will be apprehended and punished does not
work.

There is another problem, unique to terrorism, that makes Bentham'’s
assumption irrelevant. Where a terrorist act is intended to be committed by
suicide bombing or other means that endangers the life of the doer, the
society will not have an opportunity to try and punish the criminal. It
might be too late to try the offender after the commission of the crime.

Given these attributes of terrorism, having criminal laws that deal with
inchoate conducts seems necessary. However, it need not be by
criminalizing and punishing inchoate conducts. As showh above
criminalizing and punishing inchoate conducts have several disadvantages.
Punishment should be confined to the minimum possible for it is an evil in
itself. As the justification for early intervention is to get a reasonable
assurance that the intended crime be not realized, any means that can serve
this purpose at a lower cost would make infliction of punishment
unnecessary. , ~

The idea of preventive detention®? is in order. Applying preventive:
detention instead of punishment, where one is suspected of inchoate
conducts, if not abused, would have the following benefits. First, those,

#1 Jeremy Bentham, Principles of Penal Law, in Dressler, cited above at note 7, p-14.

2 For the purpose of this article ‘preventive detention’ refers to detention of a person
upon a reasonable threat that he is planning, preparing or conspiring towards
commission of a terrorist act. There is no consensus on the aptness of preventive
detention. For arguments against and for preventive detention see generally: M.
Corrado, “Punishment, Quarantine and Preventive Detention,” Cr. Justice Ethics 15
(1996) pp. 3-13 and P. Montague, “Justifying Preventive Detention,” Law and
Philosophy Vol18 No.2 (1999), pp.173-185. The idea of preventive detention was
incorporated under Article 145 of ‘the 1957 Penal Code. Graven indicated that in
Ethiopia prevention of crime, which is the goal of criminalizing preparatory acts, can
be attained by applying this provision. Article 141 of the 2004 Criminal Code, which
corresponds to Article 145 of the 1957 Penal Code, is drafted in such a manner that it is
only one who is suspected to have committed a crime (not one who is suspected to
have planned or is preparing) who may be subjected to detention.
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who would have gone to the extent of committing the crime, will, as a
result of the detention, be prevented from pursuing their plan, preparation
Or conspiracy. As far as this category is concerned, the law serves the main
goal of prevention of a terrorist act without the avoidable evil -
punishment. As suggested by Jeremy Bentham, using punishment is
unnecessary where the purpose of punishment can be achieved at a cheaper
rate.#” Second, those who, even without the preventive detention, would
have desisted from their criminal design would be rightly saved from
punishment.*** Third, as regards those who prefer to continue in their
pursuit of criminal thought of committing a terrorist act, even after release
from detention, their dangerous disposition becomes clear which makes
infliction of punishment to be most appropriate. The fact that they were
detained in connection with suspicion that they were involved in conducts
related with terrorism can be considered as aggravating factor.

Adopting preventive detention in place of punishment increases the
legitimacy of the law by addressing the concerns raised in the preceding
pages. The advantage of preventive detention over criminalization and
punishment can also be seen from cost minimization viewpoint. The system
suggested avoids a costly full-fledged investigation and trial.

IL. Proportionality of Punishment

The Ethiopian Anti-terrorism law authorizes the law enforcement agencies
to intervene at the earliest possible time in the process of the commission of
a terrorist act. The law punishes plans, preparations, conspiracy and
attempts to commit terrorist acts. It provides for similar punishment for all
these non-consummated acts and the fully consummated terrorist act. The
aptness of subjecting inchoate conducts to punishment be as it may, the
issue to be dealt hereunder relates to the propriety of subjecting these
conducts to the punishment as that of the completed crime. Also,
participants in a terrorist act are subject to punishment. Whether the
punishment prescribed to the participants meets the requirement of
equitability is another subject of discussion in this section. Basically, this
section evaluates the extent to which the doctrine of proportionality is
incorporated in the Proclamation.

3 Bentham, cited above at.note 95, p.177.
4 Though subjecting them to preventive detention in itself is not appropriate, it is
better than subjecting them to punishment.
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The principle of proportionality —that the severity of punishment be
proportionate to the gravity of the actor’s criminal act—is a basic
requirement of fairness.4”> As Feinberg has put it “justice requires that the
punishment fit the crime.”4% Furthermore, “safeguarding offenders against
excessive, disproportionate or arbitrary punishment” is acknowledged to
be one of the purposes of modern criminal laws.4%7

The need for proportionality between the gravity of the crime and the
punishment is recognized under both theories of punishment For
retributivists, the appropriate level of punishment is to be determined by
taking the crime’s two basic components, namely the harm inflicted by the
actor and the actor’s moral blameworthiness. Utilitarian philosophy is said
to direct that “punishment be neither too little nor too much, but rather that
it be proportional”#% to the dangerousness of the crime committed 4

It has been shown earlier that punishing plans, preparations and conspiracy
is not justified under both theories. As the theories do not accept
criminalization of these conducts, they do not deal with the extent of
punishment for the conducts. For both theories support criminalization of
attempts, they deal with the appropriate punishment to be attached to
them. After briefly looking at the factors they take into account to calibrate
the appropriate level of -punishment for attempts vis-a-vis completed
offence, we will try to extend the arguments for the other inchoate offences.

Both schools of thought split into two on whether attempt should be
punished as severely as the completed offence. Culpability-retributivists,
who emphasize more the blameworthiness of the actor than the harm,
believe that a failed attempt should be punished as severely as a completed
crime. For this group, a person deserves punishment proportional to her

495 Hirsch, cited above at note 100, p.55.

1% J. Feinberg, the Expressive Function of Punishment, in B. E. Harcourt, “Joel Feinberg
on Crime and Punishment: Exploring the Relationship Between The Moral Limits of
the Criminal law and The Expressive Function of Punishment”, 5 Buff. Crim. L. Rev.
2001-2002, p.161.

47 To mention few, Model Penal Code, Paragraph 1.02 (2) (c), the 1991 English
Criminal Justice Act, the 1988 Swedish sentencing law, and sentencing guidelines of
Minnesota, Washington State, and Oregon.

48 Dressler, cited above at note 7, p.50.

#9The dangerousness of the crime is to be measured by predicting the overall harm
that may arise from the commission of the offence in the future by the offender at hand
and by others. Dressler, cited above at note 7, p.50.
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culpability whether or not the intended harm results. The one who
attempted but failed to commit the crime and the one who succeeded in
committing the crime are equally culpable which calls for equal
punishment.500

Harm-retributivists argue that punishment should be determined on the
basis not only of culpability but also of harm. They admit that both the
successful and the unsuccessful ones are equally blameworthy which
makes both of them eligible for penal sanction. Regarding the appropriate
degree of punishment, the extent of the resulting harm should be taken into
consideration. Since the harm caused by an attempt is necessarily less than
that caused by the successful commission of a crime, a criminal attempt is
always a lesser offence which deserves a less severe punishment than the
consummated crime.50!

In the utilitarian school of thought, too, there are supporters of equal
punishment as there are advocators for lenient punishment of attempits.
Those who advocate equal punishment believe that both the attempter and
the one who succeeds in committing the crime are equally dangerous and
in need of rehabilitation. Because their intention and criminal resolve is the
same, they are equally dangerous calling for similar punishment 502

Those utilitarians who object to similar punishment for attempt and
completed offence advance two reasons in support of their position. First is
the difference in the degree of obstinacy and wickedness in an attempt and
a completed offence. In this regard, Ashworth noted that “from the moment
the defendant’s conduct crosses the threshold of an attempt, up until the
completion of the crime, the punishments should ideally be graded with
increasing severity.”%3 Second reason is that making the punishment for
attempts less severe serves as an incentive for one who is at the stage of
attempt to desist before completing the crime. Mitigated punishment is said
to provide “an encouragement to repentance and remorse,”54

W jd. pp.383-384.

S0 d., p.384.

%02 Id., p.383."

°0* Ashworth, cited above at note 62, p.739. :

°% 4 Blackstone at *14 in Dressler, cited above at note 7, p-383. As stated by Jermey
Bentham the reduced punishment serves as an incentive to the actor to desist before
completing the crime. Jermey Bentham, Theories of Legislation 427 (1931) in Dressler,
cited above at note 7, p.383.
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It is clear from the preceding paragraphs that both retributivists and
utilitarians determine punishment on the basis of certain criteria.
Determinant factors for the severity of punishment in the cases of
consummated offences and attempt--blameworthiness of the doer and
harmfulness of the conduct— are not present in the case of other inchoate
conducts.5% That is, the inchoate conducts under discussion are so remote
and equivocal that neither culpability of the actor can reasonably be
verified nor can harm be felt by the public. In such a case, both harm and
culpability retributivists would not be in a position to calibrate the
punishment proportional to the conducts. For the same reasons of
remoteness and equivocality, the dangerousness of the actor cannot be
measured as a result of which a utilitarian could not opine on the
appropriate degree of punishment.

Once inchoate conducts are criminalized, perhaps by a political decision,
punishment would follow where the doctrine of proportionality becomes
relevants%, Because the conducts are remote from the principal offence,
there is a chance that the actors would desist from their criminal activity
which makes them less culpable/blameworthy than those who have
attempted or committed a crime whose determination to commit the crime
is certain. It follows that the closer the conduct to actual commission of the
crime, the more the severe the punishment should be. As stated by
Blackstone “for evil, the nearer we approach it, is the more disagreeable
and shocking, so that it requires' more obstinacy and wickedness to
perpetrate an unlawful action, than barely to entertain the thought of it.”57
Moreover, these conducts are innocuous. It is, then, a simple logic that the
punishment (if there should be one) to those conducts be less severe than
the punishment for an attempt or commission of a crime. %8

505 Absence of factors on the basis of which punishment is to be calculated is a clear
indication that their criminalization js not supported by criminal law theories.

506 If punishment is to be determined by disregarding the proportionality requirement,
it would simply be decided randomly which would become another reason for
objecting the law.

507 4 Blackstone at *14 in Dressler, cited above at note 7, p.383

508 For harm-retributivists, to whom punishment should be decided on the basis of
harm resulting from the wrongful conduct, the punishment for planning or preparing
to commit a crime should necessarily be of a lesser severity than that for attempt and
consummated offence since the harm arising from such conducts (if there is any) is
obviously lesser than that arising from attempt or consummated offence. Also, it
would be only logical to assume that culpability-retributivists, whose judgment on the
extent of punishment depends on blameworthiness of the actor, would support a less
severe punishment to those who are at the stage of planning, preparation or
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As stated by Feinberg:5"

Justice does require that in some sense the punishment fit the

crime. The degree of the disapproval expressed by the

punishment should fit the crime only in the unproblematic

sense that the more serious crimes should receive stronger

- ’dlsapproval than the less serious ones, the seriousness of the

_ crime being determined by the amount of harm it generally
~ causes.

 No reasonable mind would argue that planning to commit a terrorist act is

equally dangerous as actually committing the terrorist act. Where their
resemblance in terms of resulting harm or blameworthiness of the persons
_ concerned cannot be established, there cannot be a valid and convincing
__ reason for similar punishment. To provide similar punishment for both
~ inchoate and consummate offences conveys a wrong message to the public
that both conducts are equally harmful and both doers equally culpable.
This is an approach inconsistent with the expressive function of
punishment. In this connection, Hart indicates that disproportionate
sanctions pose the “risk --- of either confusing common morality or flouting
it and bringing the law into contempt.”51%

These ideas are well reflected in the Criminal Code. In cases where the
Code criminalizes plans, preparations and conspiracy the punishment is
significantly lower than the punishment for attempt or consummated

conspiracy as compared to those who went as far as committing or attempting to
commit an offence. The implication of Blackstone’s statement on the same is pertinent.
According to Blackstone, “for evil, the nearer we approach it, is the more disagreeable
and shocking, so that it requires more obstinacy and wickedness to perpetrate an
unlawful action, than barely to entertain the thought of it.”

4 Blackstone at * 14 in Dressler, cited above at note 7, p.383. Hence the argument
against punishment or for mitigated punishment of inchoate offences gains its strength
as the conducts become far from the crime. In the path of crime, remoteness and
equivocality - reasons advanced for abolition and/or mitigation of punishment for
inchoate offences— progresswely vanishes as actors advance and approach to the
actual commission of the crime. Hence, in the path of a crime, the punishment should
be graded with increasing severity as one is approaching to the actual crime.

509 Feinberg, cited above at note 107, p.161

510 H L.A.Hart, Punishment and Responsibility: Essays in the Philosophy of Law
(1970), p.25
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offence 51! Unlike the Criminal Code, the Proclamation, disregards the
effects of remoteness and equivocal nature of the inchoate conducts as
factors that determine the extent of punishment and prescribes for similar
punishment to all criminalized inchoate conducts and consummated
terrorist act. Subjecting one who has planned, taken preparatory steps or
conspired with others to commit a terrorist act to the same punishment as
one who has committed a terrorist act makes the law unfair.>'?

The preamble of the 2004 Criminal Code>'* made it clear that deterrence is
the primary purpose of punishment under the Ethiopian criminal law
indicating that it is influenced by utilitarian principles.** Hence, a reference
to utilitarian principles and rules relating to proportionality would be in
order.

Punishment for a utilitarian is justified by its use to prevent commission of
all offences. Where it is not possible to prevent commission of all offences,
the next object of punishment is to prevent the worst offence. From this
develops one of the rules of calibrating punishment which is: “the
punishment system should be designed in such a way that it induces the
actor to choose the less mischievous of the two wrongful acts.”>'> It follows
from this rule that plans, preparations, and conspiracy to commit an
offence, being less mischievous than committing or attempting to commit
the crime, the punishment for the former conducts should be less severe
than the punishment for the latter ones. Such system of punishment would
make the actor who has already planned or made preparatory acts to think

s11 Compare the punishment provided under Article 256 (b) (for preparation) with the
punishments provided under Articles 238, 240 and 246 (principal crimes); the
punishment under Article 257 (b) (for conspiracy and planning) with the punishments
under Articles 238, 240 and 246 (principal crimes); the punishment provided under
Article 274 (planning and conspiracy) and punishment provided under Articles 269
and 270 (principal crimes). _

512 [¢ is stated in the preamble part of the 2004 Criminal Code that one of the factors that
necessitated the revision of the 1957 Penal Code is recognition that applying double
standard (regular Penal Code and the Revised Special penal Code) for similar matters
disregards equality among citizens. The problem of applying double standard would
surface where inchoate conducts in the 2004 Criminal Code and the Anti-Terrorism
Proclamation are treated differently.

513 The Criminal Code of the Federal Democratic Republic of Ethiopia 2004, p.III-IV.

514 Though the anti-ferror law does not make an explicit reference to utilitarian rules
and principles the relevance of these rules and principles can be inferred from Article
36(2) of the law.

515 Bentham, cited above at note 5, p.181
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twice before proceeding to the actual commission of the crime. This
approach is consistent with Blackstone’s idea that the punishment for
inchoate offences and complete offence should be different so that the actor
would be encouraged to repent.51 If similar punishment is prescribed to
both inchoate and complete offences, then once a person plans or takes
preparatory steps, there is nothing that discourages him from proceeding to
the actual criminal conduct. To the extent that the punishment system does
not contribute in dxscouragmg criminals from proceeding further in their
criminal design, it is defective for it fails to serve its purported purpose -
prevention of the commission of crime5” If planning, preparing,
attempting and committing an offence would subject an actor to similar
punishment, he might think “since I'll be punished (same punishment) any
way, [ might as well go and do what I decided to do.”518

Among Bentham's rules of determination of punishment, the rule that runs
" when a man has resolved upon a particular offence, the next object is, to
induce him to do no more mischief than what is necessary for his purpose”
is pertinent to calibration of punishment of participants in the commission
of a given offence. 5 The application of this rule requires that the
punishment for mere incitement to commit a terrorist act should be less
severe than that for inciting another and continuing to coordinate the
- commission of the crime. Instigating one to commit a crime is one mischief
and continuing to coordinate the commission” of the crime is another
mlscfnef In such cases “the punishment should be adjusted in such manner
to each particular offence that for every part of the mischief there may be a
motive to restrain the offender from giving birth to it.”520 If one knows that
-instigation is punishable as severe as committing the crime, once he starts
to induce another, then he will proceed and commit the crime by himself or
continue to provide the necessary support to the instigated person as there
is no (additional) punishment for all activities that come after instigating

>¢ 4 Blackstone at *14, in Dressler, cited above at note 7, p.383.

>'7 1t would not be wrong to argue that the system that punishes consummated and
non consummated offences similarly tempts those who have already started the
criminal process to come to the end pursuing on their plan as doing so does not have
any additional negative consequence. Perhaps, one may believe that if to be punished,
it is better to be punished for the complete offence than for mere plan, preparatmn or
attempt

>18 Graven, cited above at note 4, p.68

319 Bentham, cited above at note 95, p.181

52 Ibid.
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the other person. The same is true with accomplice.52! If one who provides
assistance before the commission of a crime knows that he will be subject to
the same pumshment whether or not he continues his involvement in the
commission of the crime, he will be encouraged to do his best to ensure the
perpetration or completion of the crime.

Moreover, by subjecting instigators and accomplices to similar punishment
irrespective of the fact that the principal crime (terrorist act) is attempted or
committed, the Proclamation deviates from the requirement that the extent
of punishment should partly depend on the degree of harm.>2

Another strange position of the Proclamation relating to extent of
punishment is that it prescribes equal punishment irrespective of the type
of mens rea. As stated under Article 5 of the Proclamation, assistance,-be it
provided intentionally or negligently, would subject the provider to the
same punishment. Likewise, Article 9 of the Proclamation prescribes
similar punishment for one who knowing that a property is a fruit of
terrorist act possesses, owns, deals, converts or conceals and another having
a reason to know about the source of the property (but as a matfer of fact
does not know) does the same act.>?

Subjecting a person who engages in a criminal act intentionally and another
who does the same act neghgently to similar punishment is not sound.
Compared to intention, negligence constitutes a lower degree of criminal
guilt5 To provide similar punishment for negligently and deliberately

521 Even if, in principle, the punishment for instigation, accomplice and actual
perpetration of a crime is subject to the same punishment, Articles 36 and 37 of the
2004 Criminal Code authorizes the court, where circumstances justify, reducing the
punishment to be imposed on an accomplice and mstxgator That is not the ¢ase under
the Anti-terrorism Proclamation.

52 The Criminal Code, in principle, punishes instigation and accomplice only where
the principal offence is at least attempted. The amount of punishment where such
participations are punishable without the principal offence being attempted is
significantly lower than the punishment where the principal crime is committed. See
Articles 255, 301, 332, and 355 of the Criminal Code.

52 Article 682 of the Criminal Code treats receiving made intentionally and deliberately
differently. Also, Article 683 (3) of the Code makes clear that knowledge aggravates
punishment on an accessory after the fact.

54Graven, cited above at not 4, p.159. The punishment prescribed under sub articles 1,
2 and 3 of Article 682 and Article 683(3) of the Criminal Code reflects the difference in
culpability depending on whether the crime of receiving is committed intentionally or

negligently.
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committed offences conveys a wrong message to the public that both
conducts are equally dangerous and both doers equally culpable. This is a
disservice to the expressive function of punishment. Hart’s observation in
connection with disproportionate punishment is once more pertinent. For
him, disproportionate sanctions pose the “risk -— of either confusing
common moraliiy or flouting it and bringing the law into contempt.”525

The application of the Proclamation results in unwarranted differential
treatment of providers of assistance in the commission of a terrorist act.
Assistance, given before the commission of a terrorist act, which is in the
form of those listed under Article 5 of the Proclamation, is treated as
separate offence.526 The-Proclamation is silent as to other forms of accessory
before the fact and any assistance provided during the commission of .a
terrorist act. In such cases, the relevant provisions of the Criminal Code
apply.57 Hence, any sort of assistance not envisaged under Article 5 of the
Proclamation (be it provided before or during the commission of the crime)
is to be treated in accordance with the principle provided under Article 37
of the Criminal Code. This gives rise to the following consequences. First, a
person whose assistarice to the commission of a terrorist act does not fall
under Article 5 of the Proclamation is treated as an accomplice only where
he provided the assistance intentionally. Second, he will be subject to
punishment only where the principal terrorist act is at least attempted.
Third, where he is to be punished, he will be subject to the same
punishment as the perpetrator of the terrorist act which is more severe than
that provided under Article 5 of the Proclamation,

The punishment prescribed for conducts that come after the terrorist act is
committed or attempted are manifestly disproportional with both the
culpability of the doer and the harm that may possibly arise from these
conducts. A comparison with the approach taken by the Criminal Code
makes the point clear. The punishment to be imposed on a person who
harbors or helps to escape or conceals someone who has committed

5% Hart, cited above at note 121, p-25.

5% It follows that the provider of any of the assistances envisaged under Article 5 of the
Proclamation is treated as principal offender but not as a secondary participant.

7 That is authorized under Article 36(2) of the Proclamation. Theoretically one may
argue that where the Proclamation lists down specific types of assistances the
implication is that it excludes other types of assistance from being criminalized. In my
opinion, this opinion makes Article 36 of the Proclamation useless.
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crimes528 which are as grave or even graver than a terrorist act is by far less
severe than the punishment on one who harbors or helps to escape or
conceals one who has committed a terrorist act.

Conclusion

The desire to prevent commission of crime necessitates early intervention in
the criminal process. However, at what stage in the process should the
intervention be made has to be carefully decided. There is a consensus that
it is appropriate to step in when one reaches the point of no return in the
criminal process. However, criminalization of inchoate conducts other than
attempt is not supported by major criminal law theories. Equivocality and
remoteness of these conducts give rise to different concerns that militate
against their criminalization. For one or another reason, the criminalization
of planning, preparation, and conspiracy by the anti-terror Proclamation is
not justified. Criminalizing and punishing instigation and participation
where the terrorist act is not attempted is unreasonable. Far from serving
the intended purpose of prevention of a terrorist act, their criminalization
may rather become counterproductive in the struggle against terrorism.

Once criminalized, normally the punishment to be attached to these
conducts should be determined by taking the degree of harm caused on the
public and the culpability of the doer into consideration. Assessment of the
punishment prescribed for these conducts in the anti-terrorism law in light
of the factors that influence determination of punishment and a comparison
with relevant provisions of the Criminal Code clearly show that the law
does not take into account these factors. The punishment set by
disregarding these factors is simply arbitrary.

If, in view of the special nature of terrorism, criminal law has to intervene
before attempt stage in the criminal process is reached, a system of
preventive detention is recommended in place of punishment. This system,
by allowing the govemment to step in at the earliest possible time, would
ensure prevention of commission of a terrorist act without unjustifiably
subjecting the ‘suspect’ to punishment.

58 Crimes against the constitution and constitutional order, and crimes against
humenity can be mentioned as examples. As provided under Article 445 of the
Criminal Code provides “whoever knowingly saves from prosecution a person who
has fallen under a provision of criminal law, whether by waming him or hiding him,
by concealing or destroying the traces or instruments of his crime, by misleading
investigation, or in any other way, is punishable with simple imprisonment or fine.”
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A Note on the Ethiopian Arbitration and Conciliation Center

Betelhem Tilahun®

Introduction

Due to lack of professional ADR services that meet mternational standards,
many companies in Ethiopia that work in partnership with foreign
investors are forced to consent to arbitration clauses that call for the
involvement of foreign ADR offices in the event of a dispute. In such
circumstances, more often than not, local companies do not have the
financial means to travel overseas and employ foreign ADR services. The
availability of institutionalized, cost effective and time saving ADR
mechanisms as a means of resolving disputes will not only impact on the
lives of those communities at grassroots level, but will also encourage
foreign investment. Many foreign and international businesses check on the
availability of effective ADR service before they decide to bring their
business and investments to a country.

The Ethiopian Arbitration and Conciliation Center (EACC) was established
on 12* August 2003 by a group of lawyers who wanted to provide
professional alternative dispute resolution (ADR) services to local and
international actors. The EACC believes that ADR with its multiple benefits
meets the needs of modern communities. Since its establishment, the EACC
has made a considerable impact on the promotion and provision of ADR in
Ethiopia. Among the services it provides and the activities it undertakes are
the arbitration and mediation services on various disputes including
commercial, family, construction and labor disputes. In addition to its head
office in Addis Ababa, the EACC has set up branch offices in Mekelle,
Hawassa, Arba Minch, Dire Dawa, Adama, Bahir Dar and Harrar.

The major objectives of the EACC are:

* Providing affordable and a speedy system of dispute resolution;

* Providing ADR services by making available a wide range of
expertise to resolve commercial and non-commercial disputes;

* Providing professional ADR training for those who wish to
qualify as arbitrators and mediators; '

_ Project Coordinator, the Ethiopian Arbitration and Conciliation Center, Addis Ababa,
Ethiopia.
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= QOrganizing and providing facilities for arbitrators, mediators and
congciliators;

= Conducting research on ADR and disseminating the findings
with the objective of introducing to the public the benefits of
using ADR services; and

=  Working together with the government in order to introduce
new laws on ADR and to create better awareness on ADR.

The following sections explain the practical steps taken by the EACC in
order to achieve its objectives enumerated above. '

1. The provision of ADR services

1.1. ADR services at the EACC's head office

The EACC has actually provided cost effective ADR services that are
speedy and conducted within a non adversarial atmosphere. The EACC
provided mediation and arbitration services at its head office in Addis
Ababa. Specifically the EACC has provided ADR services in relation to
trade disputes, labor disputes, construction disputes and family disputes.
The EACC employed voluntary arbitrators and mediators who have been
trained by the EACC and who are willing to provide frée arbitration and
mediation services at the EACC's head office. The EACC also has a roster of
trained ADR professionals. The names, details and qualifications of these
professionals is recorded in the roster and regularly updated. This roster is
available not only for the EACC but also can be accessed by others who
want to contact the mediators and arbitrators.

1.2. ADR services in sub-cities and kebeles in Addis Ababa

The EACC has now set up ADR centers in three sub cities. Prior to setting
up sub city offices, EACC was providing ADR services from twelve kebeles
across Addis Ababa. The Kebele services have now been phased out and
replaced with the sub city offices.

1.3. Regional ADR services

The EACC has set up branch offices in seven regions and had -been
providing free ADR services using the expertise of those who it had trained
as mediators and arbitrators. So far the EACC has set up ADR offices in
Mekelle, Dire Dawa, Bahir Dar, Hawassa, Arba Minch, Adama and Harrar.
The EACC has built its own ADR center at Arba Minch while it is in the
process of building another one in Bahir Dar. The regional offices were set
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up in cooperation with the respective regional Justice Bureaus, the regional
City Councils and local kebeles. The regional offices are run by full time
coordinators recruited by the EACC. The EACC has also provided training
on ADR skills in the regions to, infer alia, community and religious elders,
social court judges and professionals.

1.4. Court annexed mediation service

The EACC had been providing court annexed mediation service in Addis
Ababa. The EACC provided mediation service for cages sent to it by the
Civil Division of the Federal High Court on the basis of the agreement
concluded between the Federal Supreme Court and the EACC. Moreover,
the EACC entered into an agreement with the Federal First Instance Family
Court to provide mediation service for cases that are referred to it by the
latter.

1.5. Roster of ADR professionals

The EACC has compiled a roster of trained ADR experts which is regularly
updated. The EACC refers to the roster when selecting suitable mediators
and arbitrators to resolve disputes. The roster is an exhaustive list of ADR
experts trained by EACC which is also accessible by all those who need
information on mediators and arbitrators for different kinds of disputes.

2. Reséarch and Law Reform

'21. Draft Law

In its attempts to bring about law reform on ADR, the EACC commissioned
a research with a view of proposing appropriate legislation on ADR in
Ethiopia. In order to facilitate the process, the EACC organized and held
two brain storming workshops. A number of professionals including
members of parliament, prominent lawyers and university professors took
part in these brainstorming workshops. The discussions during the
workshops contributed towards the development of a draft law on ADR in
Ethiopia.

The draft law was also sent overseas for consultations to an EACC's
organization, STITT Feld Handy Group, an ADR Chamber in Canada. The
draft law was eventually presented to the Ministry of Justice. The EACC
hopes that the draft law will be adopted by the Parliament.
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2.2. Rules of Arbitration and Mediation

The EACC hired the services of professional lawyers who are well versed in
the area of ADR to prepare the ‘Rules of Arbitration and Mediation’. The
rules are meant to be used by mediators and arbitrators in resolving
disputes at the EACC. Among other things, the rules provide guidance on
the appointment of mediators and arbitrators, explain the roles of
mediators and arbitrators in resolving disputes, and set out procedural
matters.

2.3. Research on disputes resolved through ADR mechanisms

The EACC conducts research on disputes that have been resolved through
ADR mechanisms. The EACC editorial team meets regularly to collect and
edit cases resolved through ADR services of the EACC. The outcome of the
research’is published through on EACC journals of arbitral awards

3. Public Education

3.1. Training

A. Training on ADR mechanisms
In order to make ADR widely available, the EACC from time to time
provides training on medidtion and arbitration skills to individuals drawn
from various sections of the society. Initially, the EACC training targeted
various professionals including practicing lawyers, employees of the
Ministry of Labor and Social Affairs, employees of Ethiopian Women
Lawyers Association. members of the Confederation of Ethiopian Trade
Unions, members of the Civil Engineers Association, members of
Consulting Engineers and Architects Association and members of the
Employers Federation.

" Subsequently the EACC provided training on ADR to university students,
law enforcement officers, judges, lawyers, prosecutors, and HIV desk
representatives working in various kebeles. The EACC has also trained
individuals from various areas in Addis Ababa including those involved in
traditional dispute resolution such as religious leaders and community
elders. In addition, EACC has trained numerous social court judges and
registrars. Moreover, the EACC has traiped persons drawn from various
sections of the society in the regions. The EACC employs some of the
trainees as ADR experts in its centers in Addis Ababa and the regions. The
training is conducted by local and foreign ADR experts, and members of
EACC's international partners.
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B. Training of trainers course

The EACC conducts ‘training of trainers’ courses. The first such training
was provided in March 2007 and targeted 30 trainees while in January 2009,
the EACC held another similar training for 52 professionals. These trainings
are designed to equip those who had already completed the training on
ADR mechanisms with the capacity and skills to provide training on ADR
mechanisms.

3.2. Awareness creation workshops

As part of its public education program, EACC organized and held a
number of workshops in order to promote the notion of ADR. The
workshops had different themes including the importance of ADR
mechanisms, the strategy to be employed for a better application of ADR
services, the role of lawyers and other professionals and institutions in
promoting and providing ADR services and the relationship between
customary methods of dispute resolution and modern ADR mechanisms.
The participants of the workshops included academics, public officials,
professionals, and religious and community leaders.

3.3. Publications
" A. Journal

The EACC publishes journals on arbitral awards. The journals contain a
number reports on selected cases resolved through ADR mechanisms. Each
report contains:

= A short and precise list of all the legal questions raised in the
case

A brief summary of the plaintiff's pleading

A brief summary of the respondent’s reply

A declaration as to which party prevailed

The issues that the arbitrators raised

Details of the arbitration proceedings

The award passed by the arbitration panel

The decree passed by the arbitration panel

Dissenting opinion of an arbitrator, if any

Decision of an Appellate Court, if the arbitral award was
appealed to an ordinary court. : :
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B. Newsletters and Brochures

The EACC publishes a quarterly newsletter to publicize its activities and
popularize ADR mechanisms. The newsletter is distributed free of charge.
The EACC also prepares brochures that contain information about its
services in a manner that is accessible to the public.

C. National Arbitration Moot Court Competition

The EACC organizes national moot court competition in partnership with
other institutions. In 2009 the EACC organized the firs national moot court
competition in partnership with the American Bar Association-Rule of Law
Initiative, the WTO-Accession Plus and the School of Law of Addis Ababa
University. Twenty seven students and their advisors drawn from Addis
Ababa University, Mekelle University, Jimma University, Hawassa
University, Gonder University, Haramaya University and Bahir Dar
University took part in the competition. The students and their advisors
were given training on ADR mechanisms ahead of the competition.

EACC is now organizing jts second round of the national arbitration moot
competition and has already given ADR training to those university
students selected to take part in the competition.

D. ADR Clubs

The EACC sets up ADR clubs in order to create awareness on ADR and its
benefits. For instance the EACC has succeeded in setting up ADR clubs in
eight colleges in Arba Minch. The EACC plans to do the same in other
- regions. Such clubs encourage students to resolve their disputes peacefully
through mediation and help foster better relationships in educational
institutions by assisting students to gain an insight into peaceful methods of
dispute resolution. Students are also encouraged to pursue professional
training on ADR.

E. Resource Center
The EACC maintains a resource center at its head office. The resource
center is stocked with a books and documents on ADR and related topics.
The resource center is open for professionals on ADR, academics and
students who want to expand their knowledge on ADR.

F. Website

The EACC's website, www.eacc.com.et, is up and running and provides a
detailed and up to date information for those who seek information on
EACC's activities
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Federal Supreme Court Cassation Bench: File No. 44800

Justices: Menberetsehai Tadesse
' Hirut Melese
Tafesse Yirga
Almaw Wole
Ali Mohammed

Petitioner: Ato Aburazak Hamid

Respondent: Commercial Bank of Ethiopia
October 5, 2002 E.C

Civil Code: application by the petitioner that there is a fundamental
mistake of law in the application of Article 3058(1) of the Civil Code by the
Federal First Instance Court and Federal High Court.

Held: Article 3058(1) does not provide a period of limitation. Creditors
commence to exercise their rights as a mortgagor starting from the date of
the issuance of default notice.

Summary of Judgment ..

The relief sought in this file is the cancellation of contract of mortgage. In
his statement of claim presented to the Federal First Instance Court, the
petitioner stated that Hamid and Family Agricultural Products Private
Limited Company mortgaged the dwelling house located in Woreda 23,
Kebele 12 to secure the payment of the loan that it took from the
respondent. Moreover, Ato Hamid Isac also mortgaged two additional
dwelling houses for to secure the payment of the same loan. Upon the
failure of the petitioner to repay the loan, the respondent bank proceeded
with the sale of the two houses mortgaged by Ato Hamid Isac and
discharged the whole debt. However; the petitioner contended that the
bank has failed to hand over the title deed of the house in spite of the fact
that the debt has been reclaimed. The petitioner went on to argue that since
ten years have lapsed after the making of the contract of mortgage, the
obligations arising out of it cannot be exercised owing to lapse of period of
limitation. The petitioner further pleaded the court to oblige the bank to
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desist from activities aimed. at the sale of his house, to hand over the title
deed over the house and if the bank claims outstanding debt to present

financial statement to that effect so that the petitioner can effect: the

payment of the debt, if any and to bring the mortgage to an end.

The court decided that the statement of claim is not aéceptable since the
entire debt has not yet been repaid and the respondent has commenced the |
process for the sale of the mortgage before the lapse of the ten years period
of limitation provided under Article 3058(1) of the Civil Code . Following
the appeal the petitioner took from this decision, the Federal High Court
confirmed the decision of the Federal First Instance Court. This petition is
presented to the Cassation Division on account of this decision. - The
principal argument of the petitioner is that the contract .of mortgage had
been extinguished as it has been more than ten years since its entry was
made. The cassation division has examined the matter as follows.

The petitioner mortgaged his house for the debt that Hamid and Family
Agricultural Products Private Limited Company took from the respondent.
This contract of mortgage was registered in 1987 E.C. The respondent gave
the Private Limited Company a default notice written on October 24, 1992
E.C for its failure to repay the debt The petitioner did not contest these
facts. The petitioner contention that the contract of mortgage is
extinguished is based on Article 3058(1) -of the Civil Code which provides
that the ‘registration of a mortgage shall be effective for ten years from the
day when the entry was made’.

According to this provision, a mortgage shall produce legal effects for ten
years since its entry was made. Therefore it would be possible to exercise all
the rights that emanate from the contract of mortgage before the lapse of
this period. It is possible to gather from the reading of Article 3058(2) that
the period can be prolonged provided that a new entry is made with a view
to renew the contract. However, this provision is not a rule on period of
limitation as alleged by the petitioner. Period of limitation refers to a
concept whereby it is prohibited to institute a legal action after the lapse of
the period specified in the law. Consequently, it is a limitation prohibiting
one from exercising rights even if one has certain rights. This prohibition
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from instituting legal action takes effect if the defendant invokes lapse of
period of limitation by way of preliminary objection. If the defendant fails
to invoke this as a preliminary objection when the plaintiff brings legal
action, then the matter would be a subject of judicial consideration. The
court can not dispose the case by invoking lapse of period of limitation on
its own motion. Article 3058(1) does not enunciate the concept of period of
limitation. This provision submits that the lapse of the period specified
therein would have the effect of extinguishing the contract and the rights
thereof would come to an end. Article 1632(2) of the Civil Code calls upon
the keeper of registers to cancel the contract of mortgage if it has been ten
years since its entry has been made and no request has been to renew it.
Thus, the keeper of registers may rescind the entry of the mortgage if it has
been years since its entry was made whether or not the mortgagee as
applied for such a cancellation.

The entry of the mortgage in the case at hand was made on August 17, 1987
E.C. The house mortgaged was not sold until the date the petit