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Federal Cassation File No. 24643 

July 29, 2000
*
 

 

Justices:  

Menberetsehai Tadesse 

Abdulqadir Mohammed 

Hagos Woldu 

Mesfin Equbayonas 

Tafese Yirga 

 

Asnakech W/Mariam: Petitioner 

Alemayehu Ahmed: Respondent 

 

Summary of the Judgment 

 

This matter has started at the Federal First Instance Court by the suit the 

present petitioner instituted claiming compensation jointly from three 

defendants for the death of her son, Menasie Kebede, who was killed in a car 

accident. At the time of the accident, the car was found registered in the name 

of the present respondent, 1
st
 defendant at court below. The 2

nd
 defendant had 

bought this car from the respondent and was in possession at the time the 

damage was caused though the formality requirements for transfer of title in 

relation to the vehicle was yet to be completed. The driver of the car, the 3
rd

 

defendant was criminally convicted for the death he caused. 

 

The trial court held the 2
nd

 and the 3
rd

 defendants liable, but exonerated the 

present respondent on the ground that he sold the car to the 2
nd

 defendant, 

hence liability was transferred to the latter. The Federal High Court rejected 

the appeal of the present petitioner that challenged part of the judgment, which 

relieved the present respondent from liability. 

 

The present petition has been brought against this decision. The issues that 

need resolution in this matter are:  When is it that the ownership of a motor 

vehicle is said to have been transferred from the owner to another person and 

who is liable for a damage caused by motor vehicles in an extra-contractual 

relationship? 

 

                                                 
*
 All the dates are according to Ethiopian Calendar. 
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Article 1186(1) of the Civil Code provides that “The ownership of corporeal 

chattel shall be transferred to the purchaser or to the legatee or to someone who 

in some way acquires the chattel at the time when he takes possession thereof.” 

Pursuant to this provision, whether a person purchased the chattel or got it by 

any other lawful manner possessing the chattel itself alone is sufficient to 

become its owner 

 

Nevertheless, it is clearly stated under Article 1186(2) that this rule shall not 

affect the provision of special laws governing the transfer of ownership of 

special kinds of corporeal chattels. Accordingly, to establish that motor 

vehicles are the main among those corporeal chattels in which ownership shall 

be transferred only by complying with the rules of registration of title, it is 

important to consider the relevant provisions of Legal Notice No.360/1961 

enacted pursuant to Proclamation No. 256/1960 which is still in force  even if 

amended at different times. Primarily, it is possible to understand from Article 

21 of Proclamation No.486/1997 that amended Article 6 of Proclamation No. 

256/1960 and reestablished the Ministry of Transport and Communication, that 

the law, save for special vehicles whose speed limit is not beyond 20 km/hr, 

has made it mandatory to have any motor vehicle registered.  

 

Related to the obligation of causing the registration of motor vehicles, except 

those vehicles for which title deed is not a requirement as per Article 6 of 

Legal Notice No. 360/1961, it is clearly provided under Article 7 that 

whosoever acquires a motor vehicle shall within 30 days of his acquisition 

apply for title deed to the concerned authority. It is also stated that a person to 

whom a motor vehicle has been transferred in any [lawful] manner shall attach 

to his application for title deed documents that prove his ownership thereof.  

 

Accordingly, Article 7(1) and (3) of the Legal Notice provides that the person 

has to attach with his application the title deed issued to the former owner if 

ownership is transferred to him from a previous owner of the vehicle, or the 

title deed issued in a foreign country if the vehicle has already been registered 

in such a country together with any document necessary to evidence his 

ownership. 

 

These provisions indicate the kinds of documents a transferee of a vehicle has 

to attach with his application for a title deed when imported used cars or those 

already in use at home are transferred from one person to the other. In addition 

to this, it is stated under Articles 8 and 11(1) of the Legal Notice that the 

transferee of a secondhand car already in use at home shall take possession of 
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the title deed belonging to the transferor, and both parties shall complete and 

sign the title deed page in the title booklet and submit same to the authority. 

Finally, per Article 9 the authority shall, upon verifying the genuineness of the 

application issue to the applicant a title deed so that he shall be considered the 

owner of the vehicle. 

 

What is to be discerned from the above provisions is that where vehicles whose 

speed limit is indicated in the Legal Notice are transferred from one person to 

the other by sale, donation or any other [lawful] manner ownership thereof is 

not transferred, unlike the case for the majority of other corporeal chattels, by 

mere possession for value. Rather, to become the owner of these special 

corporeal chattels, beyond a valid contract concluded between the seller and 

the buyer or between the donor and the donee, the formalities for transferring 

the ownership from the transferor to the transferee of the vehicle as required 

under the Legal Notice must be completed by the concerned authority. By 

examining Articles 42 to 45 and Article 11(2) of the Legal Notice one can 

understand that even when the vehicle is totally damaged and out of use, the 

person whose name appears in the title deed continues to be considered the 

owner thereof unless within 30 days he notifies the concerned authority of such 

loss and have his name deregistered. 

 

If it is established that the ownership of a motor vehicle is transferred only in 

the manner described above, the issue that flows next is who, the person in 

whose name the property was found registered or the one who was in 

possession and enjoyment of the property, is liable when the vehicle causes 

damage where possession has been transferred from the seller to the buyer or 

from the donor to the donee, but the rules of transferring ownership as required 

by the law are not complied with. 

 

It is provided under Article 2081(1) of the Civil Code that the owner of a 

motor vehicle shall, except where the damage was caused while the property 

was stolen from him, be liable for any damage caused by the vehicle even if a 

person who was not authorized to drive the vehicle caused the damage. The 

liability of the owner of a motor vehicle belongs to the category of extra-

contractual liability in which the owner is liable under the Civil Code for the 

damage caused by the vehicle even if he himself was not at fault. This does, as 

is gatherable from Article 2082(1) of the Civil Code, not mean that a person in 

whose name the motor vehicle is not registered but who was possessing and 

enjoying it for his personal benefit would incur no liability for a damage 

caused while the vehicle was in his possession. In view of this, a person who 
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sustained damage by a motor vehicle has the right, per Articles 2081(1) and 

2082(1), to sue jointly or severally the owner of the motor vehicle or any 

person who was possessing and enjoying it claiming compensation. Likewise, 

pursuant to Article 2083(1) the owner of the motor vehicle once forced to 

compensate the victim merely because he is the owner, has the right to ask any 

person, who at the time of the damage was in possession and enjoyment of the 

vehicle, to indemnify him that amount of compensation he paid the victim. 

 

What is to be deduced from this provision is that in all cases where the 

formality required by the law for the transfer of ownership of a motor vehicle 

is not complied with, the person whose name is registered as the owner shall be 

held liable for the damage caused by the vehicle merely because he is the 

owner thereof; and that the person who, at the time of damage, was in 

possession and enjoyment of the vehicle cannot avoid the ultimate liability. 

 

In conclusion, merely because the present respondent transferred by sale [the 

possession of] the vehicle that caused damage to a person who was the 2
nd

 

defendant at court below it cannot be said that liability was transferred the 

buyer alone and in whole. For a motor vehicle is a property subject to special 

rules of registration and transfer of title, ownership unlike the case for the 

majority of corporeal chattels, does not transfer by mere possession for value. 

It is to strengthen this view that Article 2267(2) of the Civil Code states that 

the provisions of special laws relating to the sale of certain kinds of corporeal 

chattels shall not be affected by provisions of the Code dealing with sale in 

general. 

 

Thus, we found that the lower courts have committed a fundamental mistake of 

the law in holding that the present respondent was not liable on the mere 

ground that he had sold and transferred the vehicle to the 2
nd

 defendant while 

transfer of ownership of the vehicle was not complete as required by the law. 

 

 

 

 

 

 

 

 

 

 



 

 13

��/�/�. 35627 

�� 8 �� 2000 �.� 

 

 

����- �� ������  ��� 

                            �� !" #�$ 

                            �� %&� ' ( 

                            �� ��)� *+" 

                            �� ,-./ ��01 

 

���2��- ��34 �/5/�/6/7+ - �89 

:;<�- �$ �=� �>�� ?(@ - ���8,� 

  �AB9 :� �+ �CD �:�=E:/ 6 � :�CF��� 

 

6 � 

'G H�' I"JK� �L�=EJ MN� :;< ,:;8;8,J #�O� 

,PQ" ,R� � �4/ �CD �I"JK ��J '&���S ,3=J 

�TU%/� ,�V� !�W  �":�W  =X�( #8� 6/TJ �Y Z 6/TU� 

EPQ" ,:�;/ �":[�J �\8J :;< �:;8;8,J #�O� 

E#/�/)/]/]/�/ 63 �^[ �I"JK ��J �L&��=J "-�N? �I"JK 

C[_/ :�`'?J �=/� ,3=J JabA �CF��� 

H�c� ,'d`S �:�=E:/� ��V� !�W  �":�W  e� E6:f 

6/TJ ,,Rg !�c� � �+ :;< �:;8;8,J #�O� ,.�:S?J �/ 

�dW� MN� ,#/�/)/]/]/�/ 63 �\8J �I"JK ��J �3'E=5� 

E�Nh� ,-' ,�C  67 �\8J� I"JK =�E�E� �L[,� ij% 

"=�kl [�:8(B; "=N? �#8�/ 6/TJ :; m</ �I"JK ��J 



 

 14

Q;,Y=J �'B`� ,3=J ,��-n ��o JabA [=�d`� ?/ ,3=J @+ 

:;< ,I" Nk QE4E  'B`� ,3=J ,��-n ��o  JabA \CF��� 

EpG ,q-� ��i� ���2� ,pi JabA Yr% ��+,J �'d`S 

Yr%/� ,,Rg =5�g ;Y-' 6/TJ �Y Z 6/TU� 'd`s� � �+ 

=��� :; m< �I"JK ��J M&��=J ��T )d 'd`S �3Y8� ��J 

[=/ "=�Nh �E42<?U t��= Nk ?B  d� �I"JK C[_/� E6:f 

6/TJ ,'d`S �'� ,�;/ �'� -' =2f uv 'd`S 3Y8� "=3'w� 

��TU%/� 'xJ �� �  "=3["&�d :�`'?J �=/� ,3=J 

�AB9� xdF��� 

��,   �TU%/ ��8,/ 'G�h ,��#� MN� 'G� �DJ 

�TU%/� � �+ ���2� I"JK/� ,��#� =5�g ;Y-' 6/TJ 

[�8,/ �'d`S Yr%  E-' ,:B=y/ �^q� :�`'?J z[BS �Y8U 

:;< `=,J ,�,  �DJ � Z Qm4 t�WLB`/ ,3�h :;<� ; F��� 

Nk� �6/TU� �C<[ :;< =��,� &�Wf t���N? ,�8(B{ ��" 

��";J ��U %�|��� 

,�;�-' �5 5l 'xJ E-' �:�=E:/ MN� �TU%/� 

t�WLE:=/ :� �}��� 

��� :; m< ,:;8;8,J #'�� ,:E��,J #�O� �I"JK 

��J [�:&�W=J EN? ,2~ �� uv /"C �'d`S Yr%/� �CD 

=LB�/ 6/TJ 3Y8� t�WL�� ,#�O=f �/)/]/]/� 75/1/ -' 

�:�=E: MN� 'd`S �L/ 6/TJ� �'d`s� 3��Ew E�8�8 ,q- 

�TU%/� ���,�� =3=J #'�� ,I"JK #8�J ���Y t�WL�� 

,pi �#/�/)/]/]/�/ 75(2) -' :��5F��� 

'G ��(� ,I"JK H�' �'d`S ��J �&�W/ I"JK =:E=E= 

:; m< #'�� :Ez@ �Nh� �B�x� 7w�� ��z"D �: !� 

(Analogical interpretation) :�`�?J �3'k8/ :Ez�� '!�� :�D 

,L%�?/ ,IK/ )d (Substantive law) �:��;� �d(�� t�� �]? 



 

 15

] �J ��(�� ,L�=EJ "-�N? ,pi �\8J� ]? ] �J )H� 

=:Ez� �I"JK 'd`S t"E&�� �8" ,pG �J H� � G �\8J 

=�-/ :E42< #B� 3=J� =��T )d� �'d`S ��J t?W:&�W=J 

�B�x� 'w-��� 

,:[x/� H�' �/)d �E6:f/ 6/TJ :;< I"JK Q&��=J 

�'B`� ?,  ,3=J =5�g ;/6/TJ 'd`S 3Y89 �)d �(6 [=/ Nk 

�dS:?I��� 

,�- ,R�� 'd`S �L/ 6/TJ ,L�;/ JabA -' 'd`S 

=3=J t�W3'w� ,#/�/)/]/]/�/ 75/2/ �:W?BB/� ,:�=E: )H 

,�C% �W?BB/ I"JK z'&�� ,�8 uv :Ez� 'd`S =3=J 

�L��,J� ij% "=N? ,'d`S �L/ 6/TJ I"JK/ :�`'?J z[BS 

7�  =2f uv 'd`S =3=J �3'w� �Nh� ,:�=E: t�� I"JK/ 

E:&�W �-/ #B� 'd`S =3=J �3'�� �Nh� ,:�=E: "-�N? 

�5�g ;Y-' 6/TJ 'd`S Q`�,J �'��� ,3=J 'd`s� z'�,� 

�Y8U �)d "G:J �:&y�,J Nk �dS:?I��� 

 

/�j 

1. ��34 5�� ;/6/TJ ,�/�. 14770 ,3/4/2000 �.� 

��;/ JabA �\8%� �)d "G:J [=,J "=N? 

@8?I��� 

2. ���2� 'd`S �3=J ��J [=/ "=N? ��34 5�� 

;/6/TJ ,I"JK/ -' ��8,/� 'd`S � �+ �,Rg� 

JabA t���C,J H�� :��1=%��� 

3. d4 �s #XK *]4 'wwg�� 

4. �AB9 :xd� #W �/TJ :������ 

                                

�3'?,� �1"J ��� � 3 �=,J�� 



 

 16

 

Federal Supreme Court Cassation Bench: File No. 35627 

Justices: Ato Abdulkadir Mehamed 

               Ato Hagos Woldu 

               Ato Tafesse Yirga 

               Ato Medhin Kiros 

               Ato Belachew Anshiso 

 

Petitioner:      Amhara National Regional State Justice Bureau 

Respondent:  Sergeant Mekonnen Negash 

July 15, 2008 

 

Criminal Procedure-- appeal by the public prosecutor where bail is granted: 

Article 75 Criminal Procedure Code (hereafter the Code). 

Held:  Public prosecutor can appeal where first instance court grants bail. The 

prosecutor can appeal where the appellate court reversed the lower court’s 

ruling and grants bail.  

 

Summary of Judgment  
 

1.  Background of the Case 

 

The respondent, who is arrested on suspicion that he committed negligent 

homicide, requested the Woreda Court in Chilga
1
 to allow him to be released 

on bail while investigation of his case is pending. The court ruled against 

Negash’s application on the ground that the offence he is suspected of is non 

bailable under Article 63 of the Code. Negash appealed to the North Gonder 

Zonal High Court. 

 

Stating that Article 63 of the Code does not prohibit bail to one who is 

suspected of negligent homicide nor is there an indication as to the existence of 

any of the conditions envisaged under Article 67 of the Code, the appellate 

court, by a majority, reversed the ruling of the Woreda Court. Dissatisfied by 

the High Court’s decision, the zonal public prosecutor took the case before the 

Supreme Court of the State of Amhara. 

 

The State Supreme Court, after noting that whether or not the ruling of the 

court granting bail is appeal able is controversial, rejected the prosecution’s 

appeal on the ground that another appeal is not allowed once the ruling by the 

                                                 
1
 It is one of the districts in North Gonder of the Amhara State. 
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first instance court is reviewed by the next superior court. The petitioner 

brought his application to the Cassation Bench of the Federal Supreme Court 

objecting the ruling of the State Supreme Court. 

 

2. Holding of the Cassation Bench of the Federal Supreme Court 

 

2.1. On whether the public prosecutor can appeal 

Article 75(1) of the Code allows a suspect who is denied bail to appeal to the 

superior court which may, as per Article 75 (2) of the Code, dismiss the 

application or accept it and grant bail. Though it is understood that Article 75 

of the Code provides for the right to appeal of a suspect who is denied bail, the 

provision can be interpreted by analogy so as to mean that it allows the public 

prosecutor to appeal where s/he does not agree with the bail decision. Analogy, 

for being thought to be prejudicial to the accused, is unacceptable only in 

relation to interpreting provisions of substantive criminal law  

 

2.2. On whether or not the public prosecutor, in this particular case, is 

allowed to appeal   

By stating that no appeal shall lie against a decision given by the court of 

appeal, Article 75(2) of the Code prohibits the suspect from lodging a second 

appeal following dismissal of his application by the first appellate court. The 

provision does not indicate that the public prosecutor can not appeal where the 

first appellate court reversed the lower court’s ruling and grant bail. Hence, the 

ruling of the State Supreme Court that the prosecutor cannot appeal once a 

decision by the court of appeal envisaged under Article 75 (1) of the Code is 

made contains basic error of law. The State Supreme Court is ordered to accept 

the application of the petitioner and decide on its 
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¾Ÿ}T x¾Ÿ}T x¾Ÿ}T x¾Ÿ}T x� Ãµ� Swƒ QÓ ›}[ÕÑAU� Ãµ� Swƒ QÓ ›}[ÕÑAU� Ãµ� Swƒ QÓ ›}[ÕÑAU� Ãµ� Swƒ QÓ ›}[ÕÑAU    

                                          òMæe ¯Ã“KU* 
    

(uôÈ^M ÖpLÃ õ/u?ƒ cu` cT> ‹KAƒ õ`É LÃ ¾}Å[Ñ UMŸ�)uôÈ^M ÖpLÃ õ/u?ƒ cu` cT> ‹KAƒ õ`É LÃ ¾}Å[Ñ UMŸ�)uôÈ^M ÖpLÃ õ/u?ƒ cu` cT> ‹KAƒ õ`É LÃ ¾}Å[Ñ UMŸ�)uôÈ^M ÖpLÃ õ/u?ƒ cu` cT> ‹KAƒ õ`É LÃ ¾}Å[Ñ UMŸ�) 

     1. SÓu=ÁSÓu=ÁSÓu=ÁSÓu=Á:- õ`É u?„‹ uQÑ S”ÓYƒ“ ›Óvw’ƒ vL†¨< ´`´` QÔ‹ 

u}c×†¨< ¾õƒNwN?`“ ¾¨”ËM ¾Ç˜’ƒ YM×” ¾²?ÑA‹” QÑ S”ÓY�© 

SW[�© Sw„‹“ ’í’„‹” uT¡u`“ uTeŸu`' ¾QÓ ¾uLÃ’ƒ” uTeŸu` 

I”Ç=G<U uØpK< ¾GÑ]~” ›=¢•T>Á©' TIu^©' þK+"©“ vIL© Y`¯ƒ” 

KTcŸu` Ÿõ}— ULò’ƒ ¾}×Kv†¨< ŸZe~ ¾S”ÓYƒ ¾YM×” ›"Lƒ S"ŸM 

›”Å—¨< ›"M “†¨<:: õ/u?„‹ ¾}c×†¨<” YM×”“ ULò’ƒ ŸÓu< ¾T>ÁÅ`c<ƒ 

uª“’ƒ uQÓ }`ÕT>’ƒ }Óv^†¨< c=J”' K²=G<U I”Å ª“ Sd]Á ¾T>ÁÑKÓL†¨< 

u¡`¡` SÚ[h ¾T>cÖ<ƒ ¨<d’@ (õ`É) ’¨<::  

 õ`É Ÿ}éð“ K}Ÿ]"] ¨Ñ•‹ Ÿ}’Ñ[ u%EL I”Å ¾Q´w c’É ¾T>qÖ` 

’¨<:: ¾SeŸ< K=n¨<”ƒ õ`Ê‹' ŸG<Kƒ ¨Ñ•‹ SW[�© UMŸ�−‹/ ƒ‹„‹ 

I”ÅT>Öwn†¨< Áe[ÇK<:: I’²=IU ƒ‹„‹' ¾SËS]Á¨< ¾õ`Æ ¨<Ö?ƒ ukØ�U 

J’ u}²ªª] Sw�†¨<” ŸT>’"v†¨< ¨Ñ•‹ c=J” 'G<K}—¨< ÅÓV ŸQÓ 

Thu[cu< ¨ÃU Ÿõ`Æ ›”vu=−‹ /}ÖnT>−‹/ Audiences) uõ`Æ ‚¡’>"M/S<Á© 

wnƒ LÃ }Se`„ ¾T>Å[Ó UMŸ� ’¨<::uõ`Ê‹ LÃ ¾T>Å[Ñ< UMŸ�−‹“ 

U`Ua‹ Kõ/u?„‹ ¨<Ö?�T’ƒ' ’í’ƒ' }ÖÁm’ƒ“ ¾QÓ ƒ`Ñ<U }ÑT‹’ƒ 

I”Ç=G<U KQÓ dÃ”c< IÉÑƒ Ÿõ}— ›e}ªê* I”ÅT>•[¨< Ã�S”u�M::u²=IU 

êOõ ¾T>Å[Ñ¨< UMŸ� ÃI”” ^°Ã ÁKS ’¨<:: uGÑ^‹” ¾QÓ Y`¯ƒ 

¾ô/Ö/õ/u?ƒ cu` cT> ‹KAƒ u›ªÏ lØ` 454/1997 u}cÖ¨< YM×” SW[ƒ 

Ÿ›Ueƒ ÁL’c< Ç™‹ u}c¾S<uƒ ¾cu` ‹KAƒ ¾T>cÖ¨< ¾QÓ ƒ`Ñ<U u¾ƒ—¨<U 

Å[Í LÃ uT>Ñ˜ ¾ôÅ^M ¨ÃU ¾¡MM õ`É u?ƒ LÃ ›eÑÇÏ’ƒ ¾T>•[¨< uSJ’< 

¾T>cÖ¨< õ`É /¾QÓ ›}[ÕÑAU I”Å õ`Æ Ã²ƒ“ wnƒ uQÓ/õƒQ Y`¯~ LÃ 

Ÿõ}— ›¨’�©/ ›K<�© ¨<Ö?ƒ I”ÅT>•[¨< ÓMê ’¨<::  

     ¾õ`Ê‹” Ö”"^“ Å"T ÑA•‹” uSS`S`“ uTØ“ƒ UMŸ�” T”ìv[p 

¾G<K<U ¾QÓ Thu[cw Swƒ“ ÓÈ�U ’¨<:: ÃI”” S`Q“ Ów SW[ƒ uTÉ[Ó 

u²=I êOõ ¾cu` cT> ‹KA~ u¨<`e ¡`¡` Ñ<ÇÃ ¾Ÿ}T x� ¾Ãµ� Swƒ” 

u}SKŸ} ¾}cÖ¨<” ¾QÓ ›}[ÕÑAU uÁ²¨< õ`É LÃ ›’e}— UMŸ� ¾T>Å[Óuƒ 

ÃJ“M:: u²=I êOõ UMŸ� ucu` cT>¨< ‹KAƒ ¾}cÖ¨< ¾QÓ ƒ`Ñ<U ŸNÑ^‹” 

¾”w[ƒ QÓ' Ÿ›ªÏ lØ` 47/1967' ŸôÅ^K< QÑ S”Óeƒ'Ÿu?}cw QÑ< I“ 

ŸK?KA‹ ŸßwÖ< Ò` }³TÏ’ƒ "L†¨< QÑA‹ É”ÒÑ@−‹ Ò` uT’íì` ¾T>�Ã 

ÃJ“M::  

                                                 
*
 LL.B, LL.M; Part-time Lecturer, Addis Ababa University, Faculty of Law. 
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   2. KêOñKêOñKêOñKêOñ    S’h ¾J’¨< õ`É Ã²ƒS’h ¾J’¨< õ`É Ã²ƒS’h ¾J’¨< õ`É Ã²ƒS’h ¾J’¨< õ`É Ã²ƒ  

G. ÃI õ`É u›SM"‹ ¾¨/a ›SK¨`p ÑK‚ ¨^j‹ I“ uSMe cß−‹ 

I’ ›„ u=h¨< ›hT@ /4 c−‹/ S"ŸM uô/Ö/õ/u?ƒ cu` cT> ‹KAƒ ucu` 

S´Ñw l. 19479 uSÒu=ƒ 2® k” 1999 ¯.U. ¾}cÖ ’¨<:: 

K. ¾Ó^k–< ¡`¡` u›ß\ ›SM"Œ‹ #uY` õ/u?„‹ x�¨<” ¾SMe 

cß−‹ ¾ÓM ’¨<' ¾u?~” ÓUƒ w‰ }"ðK< }wKA ¾}cÖ¨< õ`É ¾Ÿ}T 

u?ƒ“ ƒ`õ u?ƒ” ¾S”Óeƒ ÁÅ[Ñ¨<” ›ªÏ lØ` 47/1967 I“ ¾QÑ 

S”ÓY~” É”ÒÑ@−‹ ¾T>Øe uSJ’< ¾QÓ eI}ƒ }ðêTEM$ uTKƒ 

x�¨<” ¾S/cß−‹ ›¨<^i ›ekÉV u=Ã²<ƒU u?~” ›¨<^h†¨< I”Å ›Ç=e 

uÒ^ eKc\ ¾u?~” ÓUƒ w‰ dÃJ” Ÿ’x�¨< IŸ<M M”"ðM ÃÑvM c=K< 

¡`¡^†¨<” ›p`uªM:: SMe cß−‹ ÅÓV #›ªÏ lØ` 47/1967 uŸ}T 

x� Ãµ� LÃ ¾ÓM /¾u?}cw ¾Ãµ� Swƒ” ›Lek[U/ ›MŸKŸMU 

¾›SM"Œ‹ ›¨<^i ¾x�¨< ¾Ãµ� Swƒ ¾K?L†¨< uSJ’< ¾u?~” ÓUƒ w‰ 

Ã"ðLK<$  uTKƒ uY` õ/u?„‹ ¾}cÖ¨< õ`É ¾QÓ eI}ƒ ¾KuƒU 

uTKƒ }Ÿ^¡[ªM::  

N. ¾¡`¡\ ßwØ:- ¾SMe cß−‹ ›¨<^i (¾vM) ¾ÓM Ãµ� uJ’ ¾Ÿ}T 

x� /ŸÒw‰ uòƒ uÓM u}Á²/ LÃ ¾›SM"Œ‹ ›¨<^i u’u^†¨< ¾Òw‰ Ó”–

<’ƒ K¨<`e Hwƒ ¡õõM I“ ¡`¡` U¡”Áƒ ¾J’¨<” u?ƒ uÒ^ I”Å ›Ç=e 

uSe[�†¨< ¾vM“ T>e~ ¾ÓM ¨^j‹ ¾T>ŸóðK<ƒ u?~” Ÿ’ Ÿ}T x� 

Ãµ�¨< ¨Ãe ¾›SM"Œ‹ É`h uu?~ ÓUƒ LÃ w‰ ’¨<; ¾T>K¨< ’Øw ’¨<::  

S. ¾cu` cT> ‹KAƒ õ`É #¾e` õ/u?„‹ (¾ôÅ^M ¾SËS]Á Å[Í“ 

¾ôÅ^M Ÿõ}— õ/u?„‹) u?~ Á[ðuƒ x� ¾SMe cß−‹ ›¨<^i ¾ÓM 

Ãµ� uSJ’< ›ÃŸóðMU u?~ Ó” ¾Ò^ uSJ’< K›SM"‹ ¾u?~” ÓUƒ w‰ 

ÃŸðLM ÁK<uƒ ¨<d’@ vKÑ<ÇÄ‹ ÁÅ[Ñ<ƒ” ¡`¡` SW[ƒ ÁÅ[Ñ ›ÃÅKU:: 

¾Ÿ}T x�“ ƒ`õ u?ƒ” ¾S”ÓYƒ KTÉ[Ó ¾¨×¨< ›ªÏ lØ` 47/1967 

uŸ}T x� LÃ ¾ÓM vKHwƒ’ƒ Tek[~” Ó”³u? ¾¨cÅ ¨<d’@ J• ›LÑ–

’¨<U ›Ÿ^"] ¾J’¨< u?ƒ ¾ÓMU ÃG<” ¾Ò^ u?~ Á[ðuƒ x� ¾S”Óeƒ 

uSJ’< Ÿu?~ }’ØKA I”Ç=ÑSƒ“ ›eðLÑ>U ŸJ’ I”Ç=gØ ¾T>ÁÅ`Ñ¨< ¨<d’@ 

S_ƒ” ¾S”Óeƒ KTÉ[Ó ¾¨×¨<” QÓ ¾T>í[` ’¨< ›Ÿ^"]¨< u?ƒ“ x� 

uÓ^k–< eUU’ƒ IŸ<M ÃŸóðM' ueUU’ƒ SŸóðM "M‰K uN^Ï }gÙ 

Ñ”²u<” IŸ<M Ã"ðK<$ ¾T>M ’¨<:: u²=IU SW[ƒ ¾ôÅ^M Ÿõ}— õ/u?ƒ 
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Ñ<Ç¿ uÃÓv˜ c=k`wKƒ ›Áek`wU wKA S´Ò~ ›Óvw ›KSJ’<” uS}†ƒ 

¾ô/S/Å/õ/u?ƒ” õ`É uSh` ¨<d’@ cØ…M::  

 

 

        3. ¾Ÿ}T x� Ãµ� Swƒ ŸõƒNwN?¾Ÿ}T x� Ãµ� Swƒ ŸõƒNwN?¾Ÿ}T x� Ãµ� Swƒ ŸõƒNwN?¾Ÿ}T x� Ãµ� Swƒ ŸõƒNwN?\\\\    ¾”w[ƒ QÓ ›”í`¾”w[ƒ QÓ ›”í`¾”w[ƒ QÓ ›”í`¾”w[ƒ QÓ ›”í`  

u›=ƒÄåÁ ¾QÓ Y`¯ƒ eK ”w[„‹ ¾T>SKŸ}¨< ¾SËS]Á¨< ²S“© 

QÓ uõƒNwN?\ QÓ Ze}— SêNõ u›”kê eÉeƒ #cK ”w[ƒ uÖpLL¨<“ eK 

Ãµ�$ Ÿõ/w/Q/l 1®26 - 1674 ¾}Å’ÑÑ<ƒ” ¾Á²¨< ’¨<:: ÃI QÓ ÖpKM vKG<’@� 

c=n˜ eK ”w[ƒ uÖpLL¨<“ eKÃµ�' eK ÓM Hwƒ'Hwƒ eKT>Ñ˜uƒ G<’@�' 

Hwƒ” eKTe}LKõ“ Hwƒ eKT>k`uƒ' eKvKHu~ Sw„‹“  ÓÈ�−‹' Swƒ” 

eKT>SKŸƒ ¾¨<M eUU’ƒ. . . É”ÒÑ@−‹” ›"ƒ…M::  

     uQÑ< Ó²<õ’ƒ ÁL†¨< ”w[„‹ }”kdng ¾J’<“ ¨ÃU ¾TÃ”kdkc< 

SJ“†¨<”  u›”kê 1126 }Å”Ó”ÕM:: eK #Ãµ� ƒ`ÕT@$ uT>K¨< ¡õM Ãµ� 

TKƒ ›”É c¨< ›”É” ’Ñ` uIÌ ›É`ÑA uI¨<’ƒ ¾T>Á´uƒ J• c=Ñ˜ SJ’<”' 

Ãµ� SÉ” ÁK¨< eKSJ’<U uQÑ< }SM¡…M:: u}Ökc¨< QÓ ›”kê 1148 I“ 

1149 Sc[ƒ vKÃµ� ¾J’ c¨< Ãµ�¨<” KS”Öp ¨ÃU uÃµ�¨< LÃ G<Ÿƒ 

KT”dƒ ¾T>ÁÅ`Ñ¨<” T”—¨<”U UÃM KSŸLŸM“ KSSKe Swƒ ›K¨<:: 

I”Ç=G<U Ãµ�¨< ¾}¨cÅuƒ ¨ÃU uÃµ�¨< LÃ G<Ÿƒ ¾}’duƒ c¨< ¾}¨cÅuƒ 

’Ñ` I”Ç=SKeKƒ ¨ÃU ¾}’d¨< G<Ÿƒ I”Ç=¨ÑÉKƒ“ eKÅ[cuƒ Ñ<ÇƒU Ÿ=d^ 

I”Ç=cÖ¨< KSÖ¾p Ã‹LM:: ¾vKÃµ�’ƒ Swƒ uTÃ”kdke ”w[ƒ LÃU ÁK 

eKSJ’< ŸQÑ< ›”kë‹ 1168' 1178 I“ 1179 KS[Çƒ Ã‰LM::  

 uK?L c¨< S_ƒ/x� LÃ vKS_~ uÓMê I¾}n¨S T”U c¨< Q”í/u?ƒ 

¾W^ I”ÅJ’ u²=G< Q”í LÃ ›”Ç‹U Swƒ I”ÅTÃ•[¨<“ ÁK Ÿ=d^ I”ÅT>Kp 

¨ÃU ›õ`f I”Ç=H@É K=Å[Ó I”ÅT>‹MU uQÑ< }SMŸ…M:: vKS_~ dÃn¨U 

uK?L c¨< S_ƒ Q”í ¾c^ c¨< ÅÓV ¾²=G< I”í vKHwƒ I”ÅJ’ ¾›”kê 1179 

É”ÒÑ@ Áe[ÇM:: vKS_~ dÃn¨U uK?L c¨< S_ƒ Q”í ¾W^ c¨< vKS_~ ŸvK 

Q”í¨< Ò` ¾}eTT¨<” ÓUƒ uS¡ðM (ueUU’ƒ "M}‰K uQÑ< SW[ƒ 

I”Ç=ÑSƒ uTÉ[Ó) vKS_~ Q”í¨<” KTeKkp ¨ÃU ¾Q”í¨< vKHwƒ 

uT“†¨<U Ñ>²? u^c< Ÿ=d^ Q”í¨<” ›õ`f KSH@É Swƒ I”ÇL†¨<U uÓMê 

}Å”ÓÕM:: u›”kê 1195 u}Å’ÑÑ¨< SW[ƒ u›e}ÇÅ` ¡õM ¾T>cÖ¨< 

¾vKHwƒ’ƒ ¾Ue¡` ¨[kƒU ¾T>Á[ÒÓÖ¨< vKHw~ ¨ÃU vKÃµ�¨< ÁK¨<” 

QÒ© Swƒ ’¨<:: u²=I Te[Í’ƒU ¾TÃ”kdke ”w[ƒ vKHwƒ/vKÃµ� ¾J’¨<“ 

ÁMJ’¨< c¨< ¾T>�¨p ÃJ“M::    

 I’²=I uGÑ^‹” kÇT> ¾J’¨< ²S“© ¾”w[ƒ QÓ Ømƒ É”ÒÑ@−‹ ÓKcx‹ 

uTÃ”kdke ”w[ƒ uŸ}T x�U J’ uÑÖ` S_ƒ LÃ uQÓ °¨<p“ ¾T>cÖ¨<“ 
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¾QÓ Øun ¾T>Å[ÓKƒ ¾Ãµ�“ ¾vKHwƒ’ƒ Swƒ ÁL†¨< SJ’<” Á[ÒÓ×K<:: 

ÃG<”“ ¾²=I ”w[ƒ QÓ É”ÒÑ@−‹ ›}[ÕÑAU ¾}TEL ¾T>J’¨< u›ªÏ lØ` 

47/1967 ¾}Å[Ñ<ƒ” K¨<Ù‹ /¾QÓ ShhM) ŸÓ”³u? uTeÑvƒ SJ’<” K=�¨e 

¾T>Ñv¨< ’Øw ’¨<:: ’Ñ` Ó” ›ªÌ ¾”w[ƒ QÑ<” S<K< É”ÒÑ@−‹ ÁMh[“ 

ÁM}"¨< uSJ’< Ÿ›ªÌ Ò` Ie"M}n[’< É[e ¾”w[ƒ QÑ< ›Óvw’ƒ ÁL†¨< 

É”ÒÑ@−‹ uŸ}T x� Ãµ� Swƒ ¡`¡` }ðíT>’ƒ ›L†¨<:: 

 ¾”w[ƒ QÑ< K”w[ƒ ’¡ ¡`¡` ›Óvw’ƒ ÁL†¨<” SW[�© S`R‹“ 

É”ÒÑ@−‹”U ¾Á² uSJ’< K¡`¡a‹ ›¨dc” ŸÓUƒ K=¨cÆ ÃÑvM:: Ÿ²=I ›”í` 

ŸLÃ ¾}Ökc¨< ¾cu` cT> ‹KA~ õ`É QÓ ›}[ÕÑAU uY^ LÃ "K¨< ¾”w[ƒ 

QÑ< SW[�© É”ÒÑ@−‹ Ò` ÃeTTM”; ¾T>K¨< ’Øw UMŸ� ¾T>ÁeðMÑ¨< 

’¨<:: uõ/u?~ #¾QÓ eI}ƒ }ðêTEM$ uT>M ¾}’d¨< ¡`¡` uŸ}T x� kÇT> 

¾Ãµ� Swƒ”“ uÓM ¾x� Ãµ� LÃ ¾}W^” u?ƒ ¡õõM ›eSM¡„ ’¨<:: õ/u?~ 

¾¨c’¨< ¾Ÿ}T x�”/S_ƒ” Ãµ�“ ¾u?ƒ vK Hwƒ’ƒ KÁÃ„ KT¾ƒ I”ÅTÃ‰M 

¾QÓ ƒ`Ñ<U uSeÖƒ ’¨<:: ¾”w[ƒ QÑ< É”ÒÑ@−‹ ›”kê 1178 I“ 1179 Ó” 

¾S_ƒ Ãµ�/vKHwƒ’ƒ“ ¾u?ƒ/I”í vKHwƒ’ƒ uS`Q’ƒ“ uSwƒ’ƒU }KÁÃ}¨< 

K=�¿ I”ÅT>‹K<“ ¾}KÁ¿ Sw„‹ SJ“†¨<” ’¨<:: ¾²=I” ¾QÓ ›}[ÕÑAU ›sU 

¾}TEL KTÉ[Ó Ó” ›ªÏ lØ` 47/67 uTÃ”kdke ”w[ƒ LÃ ¾Ãµ� Swƒ” 

›ek`…M; ¨Ãe Áek[¨< ¾vKHwƒ’ƒ” Swƒ w‰ ’¨<; ¾T>K¨< ßwØ upÉT>Á 

ULi TÓ–ƒ Ã•`u�M:: uSJ’<U kØKA Ã¤¨< ’Øw UMŸ� ÃÅ[Óu�M::  

                    4. 4. 4. 4. ¾Ÿ}T x� Ãµ� Swƒ Ÿ›ªÏ lØ` 47/1967 ›”í` ¾Ÿ}T x� Ãµ� Swƒ Ÿ›ªÏ lØ` 47/1967 ›”í` ¾Ÿ}T x� Ãµ� Swƒ Ÿ›ªÏ lØ` 47/1967 ›”í` ¾Ÿ}T x� Ãµ� Swƒ Ÿ›ªÏ lØ` 47/1967 ›”í`     

 ÃI ›ªÏ ŸLÃ ulØ` #3$ UMŸ� Ÿ}Å[Ñuƒ ¾”w[ƒ QÓ eK Ÿ}T x� 

vK Hwƒ’ƒ“ ƒ`õ u?ƒ ¾}SKŸ~ƒ” É”ÒÑ@−‹ ›hiKA ¾Ÿ}T x�“ ƒ`õ u?ƒ” 

¾S”Óeƒ Hwƒ ›É`ÑA�M:: ’Ñ` Ó” ›ªÌ uŸ}T x� LÃ ¾T>•`” 

¾ÓKcw/¾u?}cw ¾Ÿ}T x� Ãµ� Swƒ”“ ƒ`õ vMJ’ u?ƒ LÃ ¾T>•[¨<” ¾vK 

Hwƒ’ƒ Swƒ ›ek`…M”; ¾T>K¨< ßwØ ØMp õ}h ¾T>ÁeðMÑ¨<“ uØ”no 

K=�Ã ¾T>Ñv¨< Ñ<ÇÃ ’¨<:: ÃI””U G<’@� Ÿ›ªÌ ¯LT' SÓu=Á“ ´`´` 

É”ÒÑ@−‡ KS[Çƒ Ã‰LM::  

 ¾›ªÌ ¯LT ¾Ÿ}T x�−‹“ u?„‹ uØmƒ Sdõ”ƒ' S"D””ƒ' Ÿõ}— 

¾S”Óeƒ vKeM×•‹“ uŸu`‚−‹ uSÁ³†¨< c¨< c^i ¾Ÿ}T x� IØ[ƒ 

uSðÖ\“ Kw²<U’< ¾Ÿ}T ’ª] Q´w ¾’<a ShhM Ÿõ}— I”póƒ uSJ’< 

¾›=¢•T>' ¾þK+"“ ¾fhM Swƒ” uIŸ<M’ƒ KTÑA“çõ KŸ}T¨< ’ª] KS•]ÁU 

J’ KSY]Á u?ƒ SY]Á ¾T>J’¨<” x� uSeÖƒ ¾’<a¨<” G<’@� KThhM . . . 

¾Ÿ}T x�“ ƒ`õ u?ƒ ¾S”ÓYƒ ”w[ƒ /Government owner ship/ I”Ç=J” 

uTeðKÑ< SJ’<” u›ªÌ SÓu=Á }SM¡…M:: ›ªÌ Ÿì“uƒ k” ËUa ¾Ÿ}T x� 

¾S”Óeƒ ”w[ƒ SJ’<” T”—¨<U u?}cw' ÓKcw ¨ÃU É`Ïƒ ¾Ÿ}T x�” 
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uÓM vKHwƒ’ƒ KSÁ´ I”ÅTÃ‹M u›”kê 3 }Å”ÓÕM:: uIÓK=²—¨< ”vwU 

Private ownership uQÑ< ¾}ŸKŸK SJ’<” Áe[ÇM:: ¾›ªÌ ›”kê 5 IeŸ 7 ÅÓV eK 

¾Ÿ}T x� ¾Ãµ� Swƒ Ã“Ñ^K<:: u²=G< SW[ƒ ›”É u?}cw ¨ÃU ÓKcw 

KS•]Á u?ƒ SY]Á ¾T>Á¨<K¨< IeŸ ›Ueƒ S„ "_ T@ƒ` ¾T>Å`e ¾Ÿ}T x� 

uÃµ� K=cÖ¨< I”ÅT>‹M'  vKÃµ�¨< c=Vƒ ¾TE‹ T>eƒ ¨ÃU vM ¨ÃU MÐ‹ 

uÃµ�¨< }}¡}¨< ¾SÖkU Swƒ I”ÅT>•^†¨< }Å”ÓÕM::  

 u›ªÌ uŸ}T vK `eƒ’ƒ“ uŸ}T ßc— S"ŸM ÁK¨<” Ó”–<’ƒU 

uTs[Ø T”—¨<U ßc— uÁ²¨< ¾Ÿ}T x� LÃ ¾Ãµ� Swƒ I”ÅT>•[¨< 

}SM¡…M:: Ÿ›ªÌ S¨<×ƒ uòƒ ¾Ÿ}T x� ÁK¨< u?}cw ¨ÃU ÓKcw K?L 

¾S•]Á u?ƒ ŸK?K¨< ux�¨< LÃ T>’>e‚\ uT>¨e’¨< SÖ” ¾pÉT>Á Swƒ 

I”ÅT>•[¨<U u›”kê 7 }Å”ÓÕM::  

    I’²=I u›ªÌ ¾}"}~ƒ KUdK?’ƒ ¾}Ökc<ƒ É”ÒÑ@−‹ ¾T>Áe[Æƒ ›ªÌ 

¾ÓKcw”/ ¾u?}cw” ¾Ÿ}T x� Ãµ� SÖ” ŸSÑÅw ›Mö Swƒ” ÁMÑðð“ 

¾Ãµ� Swƒ” KS”Óeƒ w‰ ÁMÑÅu SJ’<” ’¨<:: ¾›ªÌ `°eU ¾Ÿ}T x�“ 

ƒ`õ u?ƒ ¾S”Óeƒ ”w[ƒ KTÉ[Ó ¾¨× ›ªÏ uI”ÓK=²—¨< "Government 

ownership of urban lands and Extra houses proclamation"  uT>M Sk[è  ŸvK Ãµ�’ƒ 

Swƒ ¾có¨<” Swƒ KS”Óeƒ TÉ[Ñ<” I”Ï ²?ÑA‹ uŸ}T x� LÃ U”U ¯Ã’ƒ 

uQÓ òƒ ªÒ ÁK¨<' ¾T>ŸLŸK<ƒ'¾T>Á¨`c<ƒ' ¾T>Áe}LMñƒ“ ¾T>Á²<uƒ 

¾Ãµ� Swƒ ¾K?L†¨< SJ’<” ›ÃÅKU:: ÃMl’< u}n^’>¨< ›ªÌ S_ƒ/ ¾Ÿ}T 

x� uØm„‹ }Ãµ w²<H’< ¾ÑÖ`“ ¾Ÿ}T ßc— I¾J’ SÉI” uK?K¨< G<’@� 

uÓKcx‹ ÃG<”�“ ðnÉ uS_ƒ/x� ¾T>ÖkUuƒ”“ ¾T>’kMuƒ” Y`¯ƒ Áek[ 

KQ´w ØpU }wKA uQÓ SW[ƒ "MJ’ ue}k` T”—¨<U c¨< ¾Ãµ� Sw~” 

¾TÁ×uƒ“ u’í’ƒ ¾T>ÖkUuƒ” Y`¯ƒ ÁS‰†“ KŸ}T x� Ãµ� SwƒU 

¾uKÖ T[ÒÑÝ ªeƒ“ ’¨<:: uSJ’<U ›ªÌ ¾ÓKcw/u?}cw ¾S_ƒ/x� 

vKHwƒ’ƒ” Swƒ I”Ï ¾vK Ãµ�’ƒ Swƒ” Áek[/ ¾ŸKŸK }Å`ÑA S}`ÑAS< 

u²?ÑA‹ Swƒ LÃ ›K<�© ¨<Ö?ƒ ÁK¨< c=J” ›dT˜U ›ÃJ”U:: Ÿ›ªÌU ¯LT“ 

S”ðe ¾¨× ’¨<:: 

 Ÿ›ªÏ lØ` 47/67 ›”í` ¾cu` cT> ‹KA~ ¾QÓ ›}[ÕÑAU U¡”Áƒ 

c=ð}i' ¾ÓKcx‹”/ ¾u?}cw” ¾Ÿ}T x� Ãµ� Swƒ” ŸvKHwƒ’ƒ Swƒ Ò` 

ÁkLkK“ M¿’ƒ ÁLuË J• Ãe}ªLM:: ¾k[uKƒ ¾QÓ eI}ƒ ¡`¡` ¾Ÿ}T x� 

Ãµ�” ¾T>SKŸƒ J• IÁK uŸ}T x� vKHwƒ’ƒ ßwØ LÃ ¾}cÖ õ`É uSJ’< 

¾Ÿ}T x� Ãµ� Swƒ I”ÅK?K ›sU ¾¨cÅuƒ ÃSeLM:: ¾}Ÿ^"] ¨Ñ•‡ ¾¨<`e 

¡`¡` Ó” uÓMê uõ`Æ I”Å}S²Ñu¨< ¾Ÿ}T x� pÉT>Á ¾Ãµ� Swƒ” 

SW[ƒ ÁÅ[Ñ I”Ï ¾S_ƒ/x� vKHwƒ”ƒ” SW[ƒ ÁÅ[Ñ ›ÃÅKU:: ¾vK Hwƒ’ƒ 

Swƒ ¡`¡` ¾}’d¨< uÒ^ u}W^¨< u?ƒ LÃ w‰ ’¨<::   
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            5. 5. 5. 5. ¾Ÿ}T x� Ãµ� Swƒ Ÿ›=ôÈ] QÑ S”Óeƒ ›”í`¾Ÿ}T x� Ãµ� Swƒ Ÿ›=ôÈ] QÑ S”Óeƒ ›”í`¾Ÿ}T x� Ãµ� Swƒ Ÿ›=ôÈ] QÑ S”Óeƒ ›”í`¾Ÿ}T x� Ãµ� Swƒ Ÿ›=ôÈ] QÑ S”Óeƒ ›”í`       

 uôÈ^K<U J’ u¡MKA‹ QÓÒ} S”Óeƒ Ç=V¡^c=Á© Sw„‹ }wK¨< 

Ÿ}"}~ƒ SW[�© Sw„‹ S"ŸM uôÅ^K< QÑ S”Ócƒ ›’kê 4® ¾}Å’ÑÑ¨< 

¾”w[ƒ Swƒ ›”Å—¨< SW[�© Swƒ ’¨<:: ÃI É”ÒÑ@ ¾ÑÖ`U J’ ¾Ÿ}T 

S_ƒ vKu?ƒ’ƒ Swƒ ¾S”Óeƒ“ ¾Q´w w‰ SJ’<” Áe[ÇM:: vKu?ƒ’ƒ” 

u}SKŸ} Sw~ ¾S”Óeƒ/¾Q´w SJ’< ›ÁŸ^¡`U:: UMŸ� ¾T>ÁeðMÑ¨< ØÁo 

¾²?ÑA‹/ ÓKcx‹ uS_ƒ LÃ ÁK ¾”w[ƒ Swƒe U”É” ’¨<; ¾T>K¨< ’¨<::ÃI”” 

ØÁo QÑS”Óe~ ^c< ÃSMcªM:: QÑS”Óe~ #T”—¨<U ¾›=ƒÄåÁ ²?Ò ¾ÓM 

”w[ƒ vKu?ƒ SJ’</SJ“E ÃŸu`K�M/ÃŸu`L�M::ÃI Swƒ ¾Q´w” ØpU 

KSÖup uK?L G<’@� uQÓ Ie"M}¨c’ É[e ”w[ƒ ¾SÁ´“ u”w[ƒ ¾SÖkU 

¨ÃU ¾K?KA‹” ²?ÑA‹ Sw„‹ Ie"M}n[’ É[e ”w[ƒ” ¾SgØ' ¾T¨<[e ¨ÃU 

uK?L S”ÑÉ ¾Te}LKõ Sw„‹” Á"ƒ�M . . .$ uTKƒ uS_ƒ/x� LÃ eKT>•` 

¾”w[ƒ QÑ S”Óe�© Swƒ u´`´` ›"ƒ„�M:: QÑS”Óe~ uS_ƒ 

¾SÖkU”' uS_ƒ LÃ KT>Ñ’v¨< sT> ”w[ƒ S<K< Swƒ”' x�¨<” c=Kkp "d 

¾SÖ¾p”... ¾SdcK<ƒ” Sw„‹U ›"ƒ…M::  

 ÃIU ¾T>Áe[Ç¨< QÑ S”Óe~ KS”Óeƒ w‰ ¾ÑÅu¨< ¾ÑÖ`“ ¾Ÿ}T 

S_ƒ” vKu?ƒ’ƒ Swƒ (Ownership right) w‰ I”Ï ¾Ãµ� Sw~” (Possession right) 

ŸK?KA‹ QÑA‹ ¾uKÖ ¾T>Öwp' ¾TÃÑõ' ¾T>ÁeŸw`“ u”w[ƒ Swƒ’ƒ Á"}}¨< 

SJ’<” ’¨<:: Ÿ¨<Ö?~U ›”é` c=�Ã QÑ S”Óe~ K²?ÑA‹ ÁM}ÑÅu ¾S_ƒ ¾Ãµ� 

Swƒ” ›ÑA“ê÷M:: I”Ç=G<U ¾S_ƒ vKu?ƒ’ƒ eS< ¾S”Óeƒ/¾Q´w ÃG<” I”Ï 

²?ÑA‹U ŸvKu?ƒ’ƒ }S××˜ ¾J’ ¾SÖkU“ ¾Te}LKõ Swƒ I”Å}c×†¨< QÑ 

S”Óe~U J’ }Óv^© I¨<’�−‹ Á[ÒÓ×K<::  

 ¾”w[ƒ Swƒ ¾›=ƒÄåÁ QÓ ›"M uJ’<ƒ u¯KU ›kõ ¾Sw„‹ c’Ê‡ 

¾}"}} ›”Å—¨< SW[�© SwƒU ’¨<::eK SW[�© Sw„‹“ ’í’„‹ 

›}[ÕÑAU Ÿ¯KU ›kõ c’Ê‡ S"ŸM ¾›=¢•T>' ¾TIu^©“ ¾vIL© I“ ¾c=y=M“ 

¾þK+" Sw„‹ ¯KU ›kõ nMŸ=Ç“ƒ uG<K~U u›”kê 5/1/ É”ÒÑ@Á†¨< 

¾ƒ™‡”U Sw„‹“ ’í’„‹ QÑ< ŸT>ðpÅ¨< ¨c” ¨<ß I”Ç=’ðÑ< ¨ÃU I”Ç=ÑÅu< 

I”ÅT>ðpÉ }Å`ÑA ›Ã}[ÑAUU uTKƒ ¾›}[ÕÑAU SW[�© S`Q ›"ƒ}ªM:: 

ÃI”” S`Q SW[ƒ uTÉ[Ó ÓKcx‹ /²?ÑA‹ ¾Ÿ}T x� Ãµ� Swƒ ›L†¨< ; 

¨Ãe ¾L†¨<U; ¾x� vKÃµ�¨< ŸÃµ� Sw~ u%EL u¨<M' u¨<`e ¨ÃU uÒw‰ 

Ó”–<’ƒ vKÃµ� ÁMJ’ c¨< uvKÃµ�¨< x� LÃ uÓMU J’ uÒ^ u?ƒ /Q”í u=c^ 

vKÃµ�¨< ŸeUU’~ ¨<ß ¾Ãµ� Sw~” Á×M ; uK?Le G<’@� KQ´w ØpU c=vM 
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uIÓ "MJ’ ue}k` S_ƒ ¾S”ÓYƒ Hwƒ uSJ’< U¡”Áƒ ÓKcx‹ Kx�¨< 

¾T>}" Swƒ I”ÅK?L†¨< }Å`ÑA S}`ÑAU Ã•`u�M” uT>K<ƒ ›Ÿ^"] ßwÙ‹ 

G<K< Sw~ I”ÅTÃÑÅw“ I”ÅT>Öup }Å`ÑA u›”í\ ÅÓV ÑÅu< uÖvu< S}`ÑAU 

I”ÇKuƒ ’¨<:: 

 ŸQÑS”ÓY~“ ŸK?KA‹ ´`´` QÓÒƒ KS[Çƒ I”ÅT>‰K¨<U ÓKcx‹ 

¾Ÿ}T x� Ãµ� Swƒ” u’í ¾T>ÁÑ–<ƒ dÃJ” uM¿ M¿ S”ÑÉ uK=´ Y]ƒ' 

uU]ƒ' u¨<`e' ueÙ�“' u¨<M' uSdcK<ƒ ¾T>Ñ˜ ¾Ãµ� Sw~” KTÓ–ƒ 

u›w³—¨< ªÒ ¾T>Áe¨×' Sw~U ›=¢•T>Á© ªÒ T>Á¨× ’¨< :: uSJ’<U 

¾Ÿ}T x� Ãµ� Swƒ ÁK¨<“ ¾K?K¨< c¨< uÒw‰U J’ uK?L Ó”–<’ƒ ux�¨< LÃ 

uÒ^ u?ƒ u=W\ ux�¨< ¾Ãµ� Swƒ LÃ uQÓ òƒ M¿’ƒ ¾KU wKA S[Ç~“ 

S_ƒ ¾S”ÓYƒ eKJ’ ux�¨< LÃ ÓKcw uQÓ pÉT>Á ¾T>cÖ¨< Swƒ 

I”ÅK?K¨< ›É`Ô S}`ÑAU ŸQÑS”ÓY~ Ò` ¾T>eTT eKSJ’< ›Ÿ^"] ’¨<::  

                6. 6. 6. 6. ¾Ÿ}T x� Ãµ� Swƒ ŸK?KA‹ QÔ‹ ›”í` ¾Ÿ}T x� Ãµ� Swƒ ŸK?KA‹ QÔ‹ ›”í` ¾Ÿ}T x� Ãµ� Swƒ ŸK?KA‹ QÔ‹ ›”í` ¾Ÿ}T x� Ãµ� Swƒ ŸK?KA‹ QÔ‹ ›”í`     

 ŸLÃ UMŸ� Ÿ}Å[Ñv†¨< Sc[�© ¾”w[ƒ QÓÒƒ“ QÑS”ÓYƒ 

u}ÚT] ¾Ÿ}TU J’ ¾ÑÖ` S_ƒ Ãµ� Swƒ” ¾T>SKŸ~ƒ K?KA‹ QÔ‹U 

¾ÓKcw” /¾u?}cw” ¾x� Ãµ� Swƒ ¾T>ÁeÖwl“ ¾T>ÁŸw\ ŸIÑS”ÓY~ Ò` 

¾T>eTS< É”ÒÑ@−‹” Á"}~ S•^†¨< Ã�¨nM:: K²=I êOõ }³TÏ’ƒ 

ÁL†¨<” ¾Ÿ}T x� uK=´ eKSÁ´ KSÅ”ÑÓ ¾¨×¨<” ›ªÏ I“ KQ´w ØpU 

c=vM ¾S_ƒ Ãµ� ¾T>Kkpuƒ”“ K”w[ƒ "X ¾T>ŸðMuƒ” G<’@� KS¨c” 

¾¨×¨<”  uUdK?’ƒ SSMŸ~ um ÃJ“M::  

    G. ¾Ÿ}T x� uK=´ eKSÁ´ KSÅ”ÑÓ ¾¨×¨< ›ªÌ lØ` 272/1994¾Ÿ}T x� uK=´ eKSÁ´ KSÅ”ÑÓ ¾¨×¨< ›ªÌ lØ` 272/1994¾Ÿ}T x� uK=´ eKSÁ´ KSÅ”ÑÓ ¾¨×¨< ›ªÌ lØ` 272/1994¾Ÿ}T x� uK=´ eKSÁ´ KSÅ”ÑÓ ¾¨×¨< ›ªÌ lØ` 272/1994  

ÃI ›ªÏ ¾Ÿ}T S_ƒ” ¾SÖkU Swƒ” K}ÖnT>−‹ KTe}LKõ K=´ 

ª’— ¾S_ƒ Ãµ� Y]ƒ I”Ç=J” SS[Ö<”“ ¾Ÿ}T x� ¾SÖkU Swƒ u¨<M 

¾T>}LKõ ¨ÃU ¾T>Á´ SJ’<”' ¾Ÿ}T x� KS•]Á u?ƒ I”Ç=Á´ ¾T>ðkÉ 

SJ’<” ›"ƒ…M:: ¾Ÿ}T x� uK=´ ¾}ðkÅKƒ c¨<U ¾K=´ Ãµ� T[ÒÑÝ 

UY¡` ¨[kƒ I”ÅT>cÖ¨<' ²S’<U I”Å ›ÑMÓKA~ ¯Ã’ƒ K=KÁÃ ¾T>‹M 

eKSJ’< }Å”ÓÕM:: KS•]Á u?ƒ IeŸ 99 œS�ƒ ¾Ãµ�“ ¾SÖkU Swƒ 

¾}Öuk c=J” ²S’< c=ÁMpU ¨<M ¾TÅe °ÉM }ðpÇDM:: 

 ›ªÌ ÓKcx‹ /u?}cw ¾Ÿ}T x� Ãµ� Swƒ ¾T>•^†¨< SJ’<”“ 

K²=G<U ¾Ãµ� T[ÒÑÝ Ue¡` ¨[kƒ ¾T>c×†¨< SJ’<” Á[ÒÓ×M:: ¾x� Ãµ� 

T[ÒÑÝ W`}òŸ?ƒ ÁK¨<“ ¾K?K¨< ux�¨< Ãµ� LÃ uÓM ¨ÃU uÒ^ ”w[ƒ 

›eõ[¨< u=Ñ–< x�¨< ¾S”ÓYƒ Hwƒ eKJ’ T“†¨<U ¾ÓM Swƒ ›Ã•^†¨<U 

wKA ƒ`Ñ<U SeÖƒ ›ªÌ ŸcÖ¨<U Swƒ Ò` ¾T>Òß ÃJ“M:: 

    K. KQ´w ØpU c=vM ¾S_ƒ Ãµ� ¾T>Kkpuƒ”“ K”w[ƒ "X ¾T>ŸðMuƒ” KQ´w ØpU c=vM ¾S_ƒ Ãµ� ¾T>Kkpuƒ”“ K”w[ƒ "X ¾T>ŸðMuƒ” KQ´w ØpU c=vM ¾S_ƒ Ãµ� ¾T>Kkpuƒ”“ K”w[ƒ "X ¾T>ŸðMuƒ” KQ´w ØpU c=vM ¾S_ƒ Ãµ� ¾T>Kkpuƒ”“ K”w[ƒ "X ¾T>ŸðMuƒ” 

G<’@� KS¨c” ¾¨×¨< ›ªÌ lØ` 455/1997G<’@� KS¨c” ¾¨×¨< ›ªÌ lØ` 455/1997G<’@� KS¨c” ¾¨×¨< ›ªÌ lØ` 455/1997G<’@� KS¨c” ¾¨×¨< ›ªÌ lØ` 455/1997    
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 ÃI ›ªÏ ¾S_ƒ Ãµ� KQ´w ØpU c=vM uQÓ SW[ƒ I”Ç=Kkp c=Å[Ó 

KvKÃµ�¨< "X I”ÅT>ŸðM "X¨<U u¯Ã’ƒ ¨ÃU uÑ”²w ¨ÃU uG<K~U 

¾T>ŸðM K=J” I”ÅT>‹M u´`´` Áe[ÇM:: "¾S_ƒ vKÃµ�" TKƒ” c=}[ÑAU 

ÅÓV QÒ© vKÃµ�’ƒ ÁK¨< T”—¨<U ›"M SJ’<” ÁSK¡�M:: ÃI ›ªÏ eK"X 

›¨dc” ¾"X SW[ƒ” SÖ’<”“ eK Sð“kÁ "X u}Å’ÑÑ<ƒ ›”kë‡ /l 7 I“ 8 / 

"X ¾T>ŸðK¨< ¾S_ƒ vKÃµ�¨< uS_~ LÃ Lcð[¨< ”w[ƒ sT> ShhM Ñ<Muƒ 

�ex SJ’<”“ ŸT>ŸðK¨< "X u}ÚT] ¾S•]Á  u?ƒ SY]Á Uƒ¡ ¾Ÿ}T 

S_ƒ I”ÅT>cÖ¨< ¾Ÿ=^ÃU ÓUƒ I”ÅT>Á"ƒƒ Å”ÓÕM:: ¾ÑÖ`” S_ƒ Ãµ� 

KT>KpU ¾Sð“kÁ "X ¾TÓ–ƒ Swƒ eKS•\ ›"ƒ…M:: u›ß\ ¾²=I ›ªÏ 

¯LT“ ´`´` É”ÒÑ@−‡ ÓKcx‹/²?Ô‹ uŸ}T x� LÃ ›=¢•T>Á© ªÒ ÁK¨<“ 

¾QÓ Øun ¾T>Å[ÓKƒ ¾Ãµ� Swƒ ÁL†¨< SJ’<” Á[ÒÓ×M:: 

                    7. 7. 7. 7. ¾Ÿ}T x� Ãµ� Swƒ Ÿ¨<`e“ ¾u?}cw QÓÒƒ ›”í`¾Ÿ}T x� Ãµ� Swƒ Ÿ¨<`e“ ¾u?}cw QÓÒƒ ›”í`¾Ÿ}T x� Ãµ� Swƒ Ÿ¨<`e“ ¾u?}cw QÓÒƒ ›”í`¾Ÿ}T x� Ãµ� Swƒ Ÿ¨<`e“ ¾u?}cw QÓÒƒ ›”í`        

K²=I êOõ UMŸ� U¡”Áƒ ¾J’¨< õ`É ¾}cÖ¨< Òw‰†¨< uVƒ uð[c 

vM“ T>eƒ ¾ÓM ¨^j‹ S"ŸM ¾}Å[Ñ ¡`¡` ’¨<:: ¾¨^i’ƒ Swƒ ŸQÓ I“ 

¨ÃU Ÿ’<³²? ¾T>Ñ˜ eKSJ’< ¾¨<[e QÑ< Áe[ÇM:: Sw~U ›¨<^g< ÁK¨<” Swƒ 

SW[ƒ ›É`Ô ¾T>}[ÑAU ’¨<:: u}Ökc¨< Ñ<ÇÃ ¾vM“ T>e~ ¨^j‹ Swƒ 

Sc[ƒ ÁÅ[Ñ¨< ŸLÃ u¡õM 2 Y` I”Å}ÑKç¨< ¾vM“ T>eƒ” ¾Ò^“ ¾ÓM 

”w[ƒ” ¡õõM ’¨<(¾Ñ<Ç¿” Ã²ƒ ÃSMŸ~):: 

 ¾Ó^ k–< ¡`¡` ¾¨^i’ƒ” Swƒ S’h ÁÅ[Ñ u=SeMU KSw�†¨< 

kÇT> U”Û Ó” Òw‰ u”w[ƒ uŸ<M ¾T>ÁeŸƒK¨<” ¨<Ö?ƒ QÓ SW[ƒ ÁÅ[Ñ 

’¨<:: uSJ’<U K=ð}g T>Ñv¨< Ÿ¨<`e QÑ< ÃMp ¾u?}cw QÑ< ÃJ“M:: Òw‰ 

u}Òu=−‹ u”w[ƒ uŸ<M eKT>•[¨< ¨<Ö?ƒ u}hhK¨< ¾u?}cw QÓ ›ªÏ lØ` 

213/92 u´`´` }Å”ÓÕM:: }Òu=−‹ Òw‰†¨< u”w[ƒ uŸ<M eKT>•[¨< ¨<Ö?ƒ 

uÒw‰ ¨<M ¾S¨c” Swƒ“ YM×” }cØ…†ªM:: ¾Òw‰ ¨<M uK?K Ñ>²? ¨ÃU 

¾Òw‰ ¨<M u=•`U uQÓ dÃç“ ¾k[ I”ÅJ’ ÅÓV ¾u?}cw QÑ< É”ÒÑ@−‹ 

}ðéT> I”ÅT>J’< u›”kê 48 }Å”ÓÕM:: u²=G< Sc[ƒ vM“ T>eƒ Òw‰†¨<” 

uT>ðêS<uƒ Ñ>²? u¾ÓM ¾’u^†¨< ”w[„‹ ¨ÃU ŸÒw‰ u%EL u¨<`e ¨ÃU 

ueÙ� K¾ÓL†¨< ÁÑš†¨< ”w[„‹ ¾ÓM ”w[„‰†¨< J’¨< I”ÅT>k\ u›”kê 57 

uÓMê“ u›eÑÇÏ’ƒ }Å”ÓÕM:: ¾²=I” É”ÒÑ@ ¨<Ö?ƒ SK¨Ø ¾T>‰K¨< uÒw‰ 

¨<M w‰ ’¨<:: ŸÒw‰ u%EL ¾}Ñ–< ”w[„‹ ÅÓV uõ/u?ƒ ¨<X’@ ¾ÓM Ie"M}vK< 

É[e /¾›”kê 57 É”ÒÑ@ I”Å}Öuk J•/ ¾Ò^ KSJ“‹¨< ¾QÓ ÓUƒ 

Ã¨cÉv†ªM:: 

 ¾Ÿ}T x� Ãµ� Swƒ ŸLÃ ŸlØ` 2-6 u´`´` I”Å}SKŸ}¨< ›”Å—¨< 

Sc[�©“ QÑS”ÓY�© ¾”w[ƒ Swƒ ’¨<:: eKJ’U Òw‰†¨< uð[c vM“ 

T>eƒ ¨ÃU u¨^j‰†¨< S"ŸM ¾”w[ƒ ¡õõM ¡`¡` uT>’d Ñ>²? G<K< Ÿ¡õõK< 
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Y`¯ƒ uòƒ ¾ÓM“ ¾Ò^ ¾J’¨< ¾”w[ƒ Sw„‰†¨< SK¾ƒ ÃÑuªM:: ¾u?}cu<U 

J’ ¾¨<`e QÓÒ~ Á”Å—¨<” ¾ÓM ”w[ƒ /Swƒ ÁK eUU’ƒ ›dMö KK?L—¨< 

¾T>cØ É”ÒÑ@−‹” ›L"}~U:: ¾¨<`e“ ¾u?}cw QÓÒ~ ›}[ÕÑAU ŸK?KA‹ QÔ‹“ 

ŸQÑ S”ÓY~ Ò` u}×ÖS S”ÑÉ K=J” ÓÉ ÃLM:: 

 ucu` cT> ‹KA~ ¾}cÖ¨< ¾IÓ ƒ`Ñ<U uu?}cw“ u¨<`e QÓÒ~U 

SKŸ=Á’ƒ u=J” c=S²”' ›dT˜’ƒ ÃÑAÉKªM:: uõ`Æ ¾}cÖ¨< ¾QÓ ›}[ÕÑAU 

}kvÃ’ƒ ¾T>•[¨<' ¾Ÿ}T x� Ãµ� Swƒ I”Å”w[ƒ Swƒ ›ÃqÖ`U ¾T>vM 

ŸJ’ w‰ ’¨<:: ÃI Ó²<õ Swƒ ÅÓV uT>”kdkeU J’ uTÃ”kdke ”w[„‹ LÃ 

°¨<p““ Øun ¾}cÖ¨< ’¨<::  

                    8. 8. 8. 8. TÖnKÁTÖnKÁTÖnKÁTÖnKÁ::::----        

 ¾ô/Ö/õ/u?ƒ cu` cT> ‹KAƒ ¾ÓKcx‹” /¾u?}cw” ¾Ÿ}T x� Ãµ� Swƒ 

Ÿx� /S_ƒ ¾S”ÓYƒ vKHwƒ’ƒ Ò` M¿’ƒ dÁÅ`Ó ¾QÓ ƒ`Ñ<U cØ„u�M:: 

ÃI ›sU ÓKcx‹ /u?}cw u”w[ƒ LÃ ÁL†¨<” ¾}KÁ¿ ¯Ã’ƒ Sw„‹ I”Å 

¾Ãµ�' ¾SÖkU' u¨<`e ¨ÃU uK?L G<’@� ¾Te}LKõ ¾SdcK<ƒ“ ŸS_ƒ/x� 

vKHwƒ’ƒ uSKe ÁK<ƒ” QÑS”ÓY�©“ ›=¢•T>Á© Sw„‹”  ÁLÑ“²u ’¨<:: 

uŸ}T x� Ãµ� ¾SÖkU' ¾T¨<[e' ¾Te}LKõ Swƒ KS•\U ¾uLÃ IÓ 

uJ’¨< ¾QÑS”Óe~ ›”kê 40 ¾}Å’ÑÑ SJ’< ›ÁŸ^¡`U:: 

     uSW[~ Ÿ”w[ƒ QÓ Y`¯ƒ“ S`Q ›”í`' ¾vK Hwƒ’ƒ Swƒ/Ownership 

right/ I“ ¾vK Ãµ�’ƒ Swƒ /Possession right/ M¿’ƒ ÁL†¨<“ ^d†¨<” ¾‰K< 

}KÁÃ}¨< ¾T>�¿ Sw„‹ SJ“†¨<” ƒŸ<[ƒ ¾T>ðMÓ ßwØ ’¨<:: ucu` cT> 

‹KAƒ uŸ}T x� Ãµ� Swƒ ¾}cÖ¨< ¾QÓ ƒ`Ñ<U ŸQÑS”ÓY~ ›”kê 40 

É”ÒÑ@ 'Ÿ”w[ƒ QÑ<' Ÿ›ªÌ lØ` 47/67 I“ ŸK?KA‹U QÔ‹ Ò` ¾T>eTT 

›ÃÅKU:: ¾u�‹ õ/u?„‹”U J’ ¾õ`Æ” }ÖnT>−‹“ ›”vu=−‹ / Audiences/ G<K< 

¾TdS” ›pS< uIÏÑ< ›’e}— ’¨<:: 

 uQÓ ›}[ÕÑAU /Legal reasoning or interpretation/ �ªm ¾J’¨< K=p ’@ÃM T¡ 

¢`T>¡ /Neil Mac Cormick/ ›”É QÓ c=}[ÑAU ŸK?KA‹ QÑA‹ Ò` ÁK¨< ¨Ø’ƒ' 

ŸQÓ Y`¯~ /S`R−‹ Ò` ¾T>eTT SJ” I“ u²?ÑA‹ Swƒ LÃ ¾T>•[¨< 

¨<Ö?ƒ /Consistency, coherence and consequence/ G<M Ñ>²? ŸÓUƒ SÓvƒ I”ÇKv†¨< 

uS`Q’ƒ SkuM I”ÅT>Ñv ÁdevM::  

     ¾ô/Ö/õ/u?ƒ cu` cT> ‹KAƒU ¾T>c×†¨< ¾QÓ ƒ`Ñ<V‹ I’²=I” Ze~” 

SKŸ=Á−‹ Ÿ¨Ç=G< ¾T>}’wÃ ŸJ’ KGÑ^‹” ¾õƒQ e`¯ƒ“ ¾QÓ XÃ”e °ÉÑƒ' 

I”Ç=G<U Kõ/u?„‹ õ`É ›c×Ø ¨<Ö?�T’ƒ' pMØõ““ }ÑT‹’ƒ °ÉÑƒ Ÿõ}— 

T>“ I”ÅT>•[¨< Ã�S“M::    



 

 27

TRANSFER OF OWNERSHIP OVER MOTOR VEHICLES 

 

Muradu Abdo
∗∗∗∗ 

 

Introduction 

 

Motor vehicles fall obviously within the domain of movable things in the 

scheme of division of things under the Ethiopian Civil Code (the Code).
1
 More 

specifically, they belong to the sub-domain of special movables.
2
 This Case 

Comment seeks to address the question: what are the conditions required for 

the valid transfer of ownership over a motor vehicle under the property law of 

Ethiopia? The treatment of this issue requires the answer to the more general 

question of the requirements for the valid transfer
3
 of ownership in respect of 

                                                 
∗

 LL.B., LL.M., Assistant Professor of Law, Addis Ababa University. 
1Article 1127 of the Code defines a corporeal movable as a thing which has material existence and moves 

by itself or be moved by man without losing its individual character.  
2Recognition of the division of movable things into ordinary and special can be inferred from Articles 

1186/2, 2267/2 and 3047/2 of the Code. Special movables may be corporeal (e.g. motor vehicles) or 

incorporeal (e.g. business). The basis of this dichotomy of movable things into special and ordinary 

seems to hinge entirely on the wishes of the legislature. When the legislature deems it appropriate to 

single out a movable thing and put it in the category of special movable, that is all to it. See Article 124 

of the Commercial Code of Ethiopia which treats business as a special movable. There are other laws 

which give special treatment to some movables. For example, TV sets, motor vehicles, construction 

machinery and arms are considered by separate laws as special movables.  For the purposes of transfer, 

ships, vessels and airplanes are assimilated to immovable property in France and Louisiana. See A. N. 

Yiannoplous, ``Movables and Immovables in Louisiana and Comparative Law,`` 22L.L.R. (1961-1962) 

at 561. Special movables are limited in number under Ethiopian property law. Business, motor vehicles, 

construction machinery, ships, and non-negotiable instruments, patent and trademarks are special 

movables in Ethiopia. See also Articles 150-205 of the Commercial Code of Ethiopia; Motor Vehicle and 

Trailer Regulation, Legal Notice, 1969, No 360, Year 28 No 9; Registration and Control of Construction 

Machinery, Article 4/1, 1999, No 177 Year 29 No 61. A ship must be registered. For the valid transfer of 

property rights in a ship with Ethiopian nationality, the instrument which establishes such rights must be 

``drawn up in a recognized legal form`` and registered with ship registers. Publication must take place as 

well in order to set up such agreements against third parties.  See Maritime Code of the Empire of 

Ethiopia, Articles 7-8, 45, and 50, Proc. No 164, 1960, Neg. Gaz. Year 19, Extraordinary Issue No 1. 

Article 341 of the Commercial Code provides that the effective transfer of registered shares requires 

registration. See also Articles 722 & 723 of the same Code. See Inventions, Minor Inventions and 

Industrial Designs, Articles 14 & 15, Proc. No 123, 1995, Nega. Gaz., No 25 Year 54. The designation of 

a movable as special although which ordinary movable joins the category of special movable appears to 

be dictated by a variety of other interests. Some movables are seen by the lawmaker as deserving special 

treatment because of a combination of many factors such as their economic value (e.g. aircrafts and 

ships), security reasons (e.g. arms) and the need to ensure continued enjoyment by debtors after such 

things are given in the form of security (e.g. construction machinery). 
3Transfer of ownership implies the flow of a series of rights from one person to another. The series of 

powers a person may have over a thing includes the right to use, the right to collect fruits and the right to 

dispose. The term `transfer` rather means enabling the transferee to enjoy the series of rights the 

transferor (the owner) has been enjoying over the thing to a new owner. Transfer is a matter of 

empowering the transferee. The use of the term transfer excludes from the scope of this Case Comment 
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special movables under the extant Ethiopian property law. Part I outlines the 

conditions necessary for the legitimate transfer of ownership over special 

movables. The next part explains the legal consequences of division of 

movables into special movables and ordinary movables under the Ethiopian 

property law. The third part comments on two Supreme Court cases. Finally, 

conclusion and recommendation follow.  
    

I. Requirements  

 

The legal conditions necessary for the transfer of ownership over special 

movable are: 

 

1) There should first be a cause, meaning the justification for transfer of 

ownership
4
 as exemplified by a contract of sale

5
 or donation

6
 or a 

testament
7
 or an order made by a court of law following court attachment 

or winding up of intestate succession or an expropriation order.
8
  

2) The cause of the transfer of ownership shall be reduced into writing. This 

requirement that contracts pertaining to special movables must be reduced 

into writing is made patent no where in the Code. In our contract law, form 

is an exception; written formality is required only if the law or the parties 

require so.
9
 Yet there are reasons to argue that written contract is 

mandatory in relation to juridical acts pertaining to transfer of motor 

vehicles. First, reducing transactions over motor vehicles among those who 

involve in such transactions has become a settled practice in the sense that 

it is followed by at least the overwhelming majority of community of car 

dealers and owners, which has been observed repeatedly and regularly over 

a long period of time. These features, I think, have elevated such practice 

to the status of customary rule.  If this is the case, the making of a contract 

pertaining to transfer of motor vehicles in writing must be a term of such 

                                                                                                                                 
discussion about obtaining of ownership over special movables through acquisition, which is acquiring 

ownership via means others than transfer, for example, through the passage of time. See Article 1192 of 

the Code. 
4Notice that the term used by the Amharic version of Article 1184 of the Code may be translated as 

``juridical act`` while the English version makes mention of one type of juridical act namely an 

agreement.  
5See Article 1184 of the Code 
6 Id. 
7 Id. 
8Id, Article 1467/2 of the Code; though written having in mind expropriation of immovable property, this 

sub-article should apply to the expropriation of special movable, with the necessary change. 
9
 Id., Article 1719. 
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contract dictated by custom by virtue of Article 1713 of the Code.
10

 In the 

second place, there is at least one occasion whereby administrative 

authorities require parties to a contract in connection with transfer of motor 

vehicles to produce a written contract. Contracts in connection with motor 

vehicles are required to be authenticated by law. Such act of authentication 

obviously requires the production of a written document.
11

 Thus, special 

law and custom require that the making of contracts concluded to transfer 

ownership over motor vehicles must be made in a written form.  

3) The third condition of transfer of ownership over motor vehicles is 

authentication of the written contract. The written contract which is 

intended to transfer ownership must be authenticated means: an authorized 

public notary officer witnesses the singing of a document by the person 

who has prepared such document and followed by singing and affixing a 

seal by the same public notary officer or the same public notary officer 

signs and affixes a seal on a document signed in his absence by 

ascertaining its authenticity through an affidavit or specimen signature 

and/or seal.
12

 Thus, written contracts in respect of transfer of ownership 

over motor vehicles must be authenticated in either of these two methods.  

4) Issuance of certificate of title by the relevant government authority is the 

step which completes the transfer process. The previous title certificate 

issued in the name of the transferor should be surrendered to the authority 

for cancellation by such authority, and a new title certificate in the name of 

the transferee shall be issued and the car must subsequently be registered 

by the authority in the name of the transferee.
13

 The authority does this 

                                                 
10 This provision stipulates that parties to a contract are bound, among others, by such incidental effects 

as are attached to the obligations by custom. 
11See Article 2/2 of Proc. 334/2003, Fed. Neg. Gaz. No. 54 Year 9, which defines a document any written 

matter submitted for authentication and registration. See also Article 15 of the same Proclamation. See 

also Articles 1727/2 and 1728/1 of the Code, which require that the written contract shall be signed 

by the parties and attested by at least two witnesses. 
12See Article 2/1 of Proc. No. 334/2003. 
13See Article 9 of Legal Notice No 360/69. As a matter of practice, the seller (or her heirs) and the buyer 

have to appear in person or via their agents, before the authority in charge of registering motor vehicles, 

and request the cancellation of the name of the former and enter in the register of motor vehicles the 

name of the buyer. The pertinent law, however, does not require appearance in person of parties to 

transactions over motor vehicles. As matter of law, in the case of conventional transfer of title in respect 

of a motor vehicle, the two parties fill out and sign a form called Title Transfer Page. The buyer alone 

may deliver the completed Title Transfer Page along with the Car Booklet Title bearing the name of the 

seller to the concerned authority. Then, the concerned public authority verifies the signature of the seller; 

cancels the old title certificate and then issues a new title in favor of the buyer. The requirement of 

personal appearance has on many occasions complicated title transfer process because sellers in some 

cases refuse to accompany the buyer. In that case, buyers ask the concerned authority to effect them the 

transfer but in vain. The buyer sues the seller requesting the court to compel him to appear in person 

before the proper authority to facilitate the transfer process. Some five years ago, this type of litigation 
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upon the submission of the appropriate documents (e.g. authenticated 

contract, court decision or expropriation order or auction upon the 

completion of foreclosure sale). Once the transferee secures a car booklet 

title in his name, he becomes the master of the motor vehicles described in 

such title certificate; afterwards, it is immaterial whether or not he has 

secured possession of the car. 

 

Therefore, under the existing law of Ethiopia, valid transfer of ownership over 

special movables generally and motor vehicles particularly requires these 

cumulative conditions: written, authenticated cause plus the issuance of title 

certificate (in the name of the transferee) by the pertinent government 

authority. This Comment will consider this last condition of transfer of 

ownership of motor vehicles because it is in connection with this requirement 

court litigation is often triggered.  

 

II. Legal Effects 

 

But before one starts considering the cases, one may want to know about some 

of the implications of the requirement of title certificate.
14

 In a sharp contrast 

with the case of special movables, the law greatly simplifies the requirements 

of transfer of ownership over ordinary movables. Unlike special movables, the 

conclusion of a contract or testament followed by delivery completes transfer 

                                                                                                                                 
generated a huge controversy between courts and practitioners.  Some judges took the stance that the 

buyer had to request the authority in charge of registration of motor vehicles and should it refuse to do so, 

she had to file a suit against authority in a court of law; the practitioners, on the other hand, insisted that 

the courts had to order the seller to personally appear before the authority to effect the transfer. Some 

courts however accepted plaintiffs plea and ordered defendants (sellers) to make a personal appearance to 

speed up title transfer. See Shiferaw Tsegaye V. Wendemu Bekele (Sup. Ct., Civil File No 800/81 

(Yekatit, 1981E.C. Unpublished); Lema Kebede V. Muluneh Becheri and Tadele Beyene (Sup. Ct., Civil 

File 185/89, Tahesasse 1991 E.C., Unpublished)   Esmail Nur V. Fikremarkos Teklu (Federal First 

Instance Ct., Civil File No 1000/89, Tahessase, 1991 E.C., Unpublished)    
14There are other distinctions which emanate from the division of movables into ordinary and special. 

One cannot acquire the ownership of special movables through possession in good faith. The belief on 

the part of an acquirer in the fact that the person from whom she concludes a sale contract holds title or is 

legitimate person to make transfer is destroyed by publicity which raises a presumption of knowledge on 

the part of the buyer. It appears that Articles 1161-1167 of the Code should not be invoked with regard to 

special movables for publicity destroys any claim of good faith on the party of a third party. Special 

movables are to be subjected to mortgage while ordinary movables are to be charged with pledge. See 

Kebedech Tesfa V. Yoseph Andu, (Sup. Ct. Civil File No. 1286/74, Ginbot 16, 1975 E.C., Unpublished) 

where the Court held that a creditor who extends loan to an owner of a motor vehicle shall have priority 

right, as real security holder, to be paid out of the proceeds of such motor vehicles provided the debtor-

motor vehicle owner handed over to the creditor the possession of the car booklet title to evidence the 

real security as per their contract of loan. Simply stated, to the Court, a creditor who possesses a car 

booklet title bearing the name of his debtor pursuant to a contract shall be deemed to have a real security 

right in the car. 
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of ownership in respect of ordinary movables.
15

Yet, mere possession of a 

special movable alone does not make one an owner thereof.
16

 As a corollary, 

one cannot establish the ownership of a special movable by proving mere 

possession. He who alleges the ownership of a given special movable must 

establish it by producing a certificate of tile. For example, Ato K owns an 

automobile. He sells the car to W/rt S. W/rt S pays the full price of the car. Ato 

K surrenders the possession of the car to her together with a certificate of title 

bearing his name. W/rt S has not obtained a title certificate in respect of the car 

in her name. Ato K still owns the car while W/rt S is a possessor of the car. If 

the car causes damage to a third party, the third party may petition for the 

attachment of the car on the theory that the car is till part of the patrimony of 

Ato K. If Ato K defaults his tax or contractual obligations, his creditors may 

legitimately seek to attach the car he has already sold to W/rt S. Ato K may 

transfer, for free or consideration, the ownership of the car in question to a 

third party, say W/ro L In doing so he, of course, risks a right in personam law 

suit from the first buyer. W/ro L can obtain ownership over the car provided 

the transfer requirements are fully complied with. In the event of the death of 

Ato K, his off springs may legitimately be tempted to treat such car as part and 

parcel of the hereditary estate of their late father. Finally, if one follows the 

principle that risk transfers with the transfer of ownership, the risks associated 

with the car Ato K sold to W/rt S remains with him. This hypo captures 

disputes over motor vehicles which often arise in our courts as illustrated in the 

two court cases examined below.   

 

III. Case Analysis  

 

In the case between Habtab Tekle v. Esayas Leke and Bezabeh Kelele,
17

 the 

issue was whether or not transfer of ownership relating to a certain car was 

transferred to the appellant. Bezabeh imported a car duty free. After using such 

car for a while, he sold it to Habtab. The contract of sale was made in writing, 

signed by the parties and attested by the required number of witnesses. 

Moreover, the contract was authenticated by and deposited with the 

                                                 
15See Articles 1184, 1186/1 and 1183/1 of the Code. The law desires their speedier movement in the 

market. A requirement to pass through longer and rigorous steps in the process of transfer of ordinary 

movables would be impractical and unnecessary; and that would impede their flow in commerce given 

their volume, number and frequent exchange of hands in a market. 
16See Ditu Tufa V. Jemal Shita (Sup. Ct., Civil File No 666/82, Sene 1982 E.C. Unpublished); Colonel 

Belayneh Mengistu V. Mugyb Seid, Sup. Ct., Civil File No 305/86, Hidar 1987E.C. Unpublished); 

Hagbes PLC V. Colonel Mulugeta (Sup. Ct., 1986 E.C. Unpublished)  
17Supreme Court, Civil File No. 570/80 (Sene 22, 1980 E.C.) See Getaneh Agonafer V. Fantu Gutema 

(High Ct., Civil File No 369/78 (Miazia, 1980 E.C. Unpublished); Eteneh Tadele V. Berta Construction 

(High Ct., Civil File No 285/80 (Gnbot 1980 E.C., Unpublished) . 
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appropriate government authority. The buyer paid the whole price to the seller 

and took delivery of the care as well as the car booklet title yet bearing the 

name of Bezabeh. In the meantime, Esayas, a creditor of Bezabeh secured a 

judgment against the latter. And Esayas in trying to enforce this judgment 

sought to attach the car Bezabeh sold to Habtab as such car at that time was 

registered in the name of his judgment debtor, Bezabeh. This led a law suit 

essentially between Esayas and Habtab at the High Court. 

 

The High Court decided that the car in dispute was owned by Bezabeh, the 

second respondent, reasoning that in relation to special movables transfer was 

equivalent to the transfer of immovable property and that the person in whose 

name a special movable such as a car was registered and title certificate was 

issued was the owner thereof. As, thus, the title deed concerning the car in 

dispute bore the name of Bezabhe, he was the owner of the car and thus the car 

could be attached to satisfy the claim of the first respondent, Esayas. 

 

Habtab appealed. The appellant (Habtab) argued that he was the owner of a car 

as he bought it from the second respondent (Bezabeh) paying the full price, 

making the contract of sale in writing, having it authenticated and deposited 

with the proper authority and entering into possession of the car. Habtab, the 

appellant, thus, claimed that the ownership of the car was transferred to him 

even if the title certificate relating to the car was not issued in his own name as 

the transfer of ownership relating to the motor vehicle was not completed 

because of circumstances beyond his control in particular because the second 

respondent was not willing to pay tax on the car in question. To the appellant, 

the creditors of Bezabeh such as Esayas could not attach the car to satisfy their 

claims for the property in dispute was withdrawn from the patrimony of 

Bezabeh and became part of his own patrimony. Esayas, the first respondent, 

on the other hand, argued that the car was attached to satisfy the debt of 

Bezabeh after ascertaining that the title deed still bore the name of the second 

appellant and that the car had to be sold to satisfy his claim against Bezabeh.  

 

The Supreme Court reversed this decision. As per Articles 1186/2 and 1195 of 

the Code, the Supreme Court reasoned that he who possesses a title certificate 

pertaining to a special movable in his own name is presumed to be the owner. 

The Supreme Court proceeded to reason that the presumption laid down under 

Article 1195 of the Code can be set aside by contrary evidence. To the Court, 

under certain situations, he who is in possession of a certificate of ownership, 

even in his name, relating to a special movable might not be treated as an 

owner of such movable. To the Supreme Court, the contrary evidence is one of 
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the grounds mentioned in Article 1196, i.e., the title deed was not issued in 

accordance with the law or was issued by an authority having no jurisdiction; 

or the title deed was issued on the basis of an invalid act or the plaintiff 

acquired the ownership of the immovable after the day on which the title deed 

was issued. The Court stated that the appellant would have completed the 

process of transfer that progressed well if the second respondent had paid the 

required tax. The second respondent did not pay the tax on the car, which he 

imported duty free and which upon transfer of such type of property was 

required to be paid. Further, the Court stated that the contract of sale of the car 

took place a year before Esayas instituted debt recovery suit against Bezabeh 

showing that the appellant had bought the car from the second respondent well 

before the attachment order. Based on these considerations, the court thought 

that the ownership of the car had to go to the appellant.  

 

It is submitted that the decision of the Supreme Court is wrong because the 

appellant did not rebut the presumption that that car belonged to Bezabhe who 

was in possession of the car booklet title bearing his name within the meaning 

of Articles 1195 and 1196 of the Code. In the decision, none of the three 

factors envisaged and indicated above to rebut the presumption of ownership 

under Article 1195 was shown to have existed. The Court considered the 

failure to pay tax by Bezabhe as a good cause that had to go into the 

determination of rebuttal factors. It was true that the failure to pay tax on the 

part of Bezabeh to the authorities prevented the completion of the transfer of 

title in respect of the car in controversy to the appellant. But that was not a 

pertinent element to rebut the presumption of ownership in favor of the person 

who is in possession of a car booklet title indicative of ownership. A judgment 

delivered in the absence of such rebuttal factors would contravene a 

straightforward legal rule; it would obviously cast doubt on the predictability 

of court decisions. On the top of that, the fact that the appellant bought the car 

in dispute from the second respondent well before the attachment order does 

not have any legal consequence as state of mind of an acquirer is not relevant 

in the case of special movables. The car in dispute was still owned by the 

Bezabeh in whose name it was registered with the pertinent authority. The 

Supreme Court should however be praised for recognizing the rule that for the 

purpose of transfer, special movables are similar to immovable property and 

that the rules designed to regulate the latter may apply, with the necessary 

changes, to the transfer of the former.  
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In, Asnakech W/Mariam V. Alemayehu Ahmed,
18

the respondent sold his car to 

another person. The contract of sale of the car was duly made in writing, 

signed by the parties, attested by witnesses as well as authenticated by and 

deposited with the proper authority. Buyer paid the price of the car to the 

seller, perhaps, too. Alemayehu delivered the possession of the care as well as 

the necessary documents including the title certificate bearing his name to the 

buyer. The employee of the buyer caused fatal accident against the son of the 

applicant, Asnakech, with the car under consideration. 

 

Asnakech sued Alemayehu, among two other parties, at the Federal First 

Instance Court on the basis of Article 2081/1 of the Code which, in part, 

stipulates: The owner of a … motor vehicle shall be liable for any damage 

caused by the … vehicle, notwithstanding that the damage was caused by a 

person who was not authorized to … drive the vehicle. What is envisaged here 

is liability irrespective fault; strict liability is the basis of this sub-article. The 

only thing that a person should do to be liable under this clause is to be an 

owner of a motor vehicle. The ownership test is the condition required to tag 

him as tortuously liable. Asnakech wanted the Court to hold Aleamyehu liable 

for the death of her son and pay damages as claimed. This first instance court 

held that Alemayehu should not be held liable as he transferred liability 

associated with the car to the buyer at the time of the sale of such car which 

caused the accident. Unhappy with this decision, Asnakech appealed to the 

Federal High Court, which confirmed the decision of the lower court.  

 

Then the woman filed a petition for cassation with the Federal Supreme Court. 

One of the main issues framed by the Supreme Court was: who was the owner 

of the car that caused the accident at the relevant time (the moment of the 

accident), the seller or the buyer? The Supreme Court held that transfer of 

ownership in relation to motor vehicles is not complete until a car booklet title 

is issued in the name of the buyer. To the Supreme Court mere possession of a 

motor vehicle does not make one an owner of the same under Ethiopian law. 

The car sold to a third party being registered in the name of Alemayehu at the 

critical time, he shall be treated at the true owner of such car. Transfer of 

ownership over the car was initiated and advanced to some stages but not 

completed at the time of the occurrence of the accident. The Court held that if 

Alehayehu was taken as the owner of the motor vehicle, the principle of strict 

liability should apply to his case pursuant to Article 2081/1 of the Code.  

 

                                                 
18

Chilot Zena Mestehet,Vol. 1 No. 2 (Sup. Ct. Cassation File No. 24643, Hamle 29, 2000 E.C.) 

at 9-10.  
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It is submitted that the decision of the Supreme Court in the second case 

considered above is correct both seen in light of the letter and spirit of the 

existing legal regime on the matter. The reasoning of the Supreme Court is 

quite instructive as it carefully documents the various pertinent laws in the area 

of transfer of ownership over motor vehicles. The decision also has clarified 

the rationale behind the special treatment the law accords to motor vehicles. 

And more generally the judgment is pertinent for the appreciation of the basis 

of and rationale behind the division of movables into special and ordinary in 

the legal system of our country. 

 

Conclusion  

 

Our courts should bear in mind the full implications of the dichotomy of 

movables into special movables and ordinary movables built implicitly in the 

Code and explicitly in special laws. Legislative intervention might be 

appropriate to consolidate and clearly state the various rules pertaining to 

transfer of special movables particularity and special movables generally. In 

this connection, it has been suggested as follows: The acute problem regarding 

the right of the non-complying buyer and that of the levying creditors of the 

seller can easily be remedies if the legislature takes a clear position. It should 

not leave this delicate issue open to absolute court discretion lest it may lead 

to arbitrariness and abuse since courts decisions are found to be inconsistent 

even with the same jurisdiction. Total reliance on courts` interpretation of Leg. 

Not. No 360/69 does not seem to be a lasting solution. The legislature either 

has to clearly rule that the buyer of a motor vehicle can not acquire a right 

which can be raised as a defense against third parties unless the right is 

evidence by title certificate book or it has to provide that the contract of sale of 

motor vehicles does not produce effect as against third parties unless it is 

registered
19

  

 

                                                 
19

Yazachew Belew, The Law and the Practice Relating to Sale of Motor Vehicles in Ethiopia, Addis 

Ababa University, Faculty of Law, April, 1998, Law library, Unpublished) at 63-66. 
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CIVIL LIABILITY FOR VIOLATIONS OF INTERNATIONAL HUMANITARIAN 

LAW: THE JURISPRUDENCE OF THE ERITREA-ETHIOPIA CLAIMS 

COMMISSION IN THE HAGUE 

 

 Won Kidane
∗∗∗∗ 

 

 

I. INTRODUCTION 

 

Violations of international humanitarian law
1
 are compensable by a state causing the 

                                                           
∗

 LL.B., LL.M., J.D., Assistant Professor of Law, Seattle University School of Law. The article 

was originally published by the Wisconsin International Law Journal, Vol. 25 No.23 (2008).  
1
 The term “international humanitarian law” or jus in bello represents in its current usage all 

rules of international law designed to govern the treatment of human persons, civilian or 

military, active, inactive, sick or wounded in armed conflict. Hans-Peter Gasser writes that 

International Humanitarian law is not “a cohesive body of law, but a category of separate legal 

proscriptions.” M. Cherif Bassiouni & Peter Manikas, The Law of International Criminal 

Tribunal for the Former Yugoslavia 441 (1996) (citing Hans-Peter Gasser, International 

Humanitarian Law, in Hans Haug, Humanity for All 1, 3 (1993)). Most rules of current 

importance are contained in the Four Geneva Conventions of 1949: Geneva Convention I for 

the Amelioration of the Conditions of the Wounded and Sick in Armed Forces in the Field arts. 

31-83, entered into force Oct. 21, 1950, 75 U.N.T.S. 1950; Geneva Convention II for the 

Amelioration of the Condition of Wounded, Sick and Shipwrecked Members of Armed Forces 

at Sea arts. 85-133, entered into force Oct. 21, 1950, 75 U.N.T.S. 1950; Geneva Convention III 

Relevant to the Treatment of Prisoners of War arts. 135-285, entered into force Oct. 21, 1950, 

75 U.N.T.S. 1950; Geneva Convention IV Relevant to the Protection of Civilian Persons in 

Time of War arts. 287-417, entered into force Oct. 21, 1950, 75 U.N.T.S. 1950; and the two 

Additional Protocols of 1977: Geneva Protocol I Additional to the Geneva Conventions of 12 

August 1949, and Relating to the Protection of Victims of International Armed Conflicts arts. 

3-608, entered into force Dec. 7, 1978, 1125 U.N.T.S. 1979 [hereinafter Protocol I]; Protocol 

Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of 

Victims of Non-International Armed Conflict 609-99, entered into force Dec. 7, 1978, 1125 

U.N.T.S. 1979. This also comprises a set of rules formerly known as the Laws of War 

contained in the Hague Conventions of 1907: Hague Convention IV Respecting the Laws and 

Customs of War on Land, entered into force Jan. 26, 1910, reprinted in Adam Roberts & 

Richard Guelfee, Documents in the Laws of War 67-84 (3d ed. 2000) [hereinafter Hague 

Convention IV]; Hague Convention V Respecting the Rights and Duties of Neutral Powers and 

Persons in Case of War on Land, entered into force Jan. 26, 1910, reprinted in Adam Roberts 

& Richard Guelfee, Documents in the Laws of War 87-94 (3d ed. 2000); Hague Convention 

VII Relating to the Conversion of Merchant Ships into Warships, entered into force Jan. 26, 

1910, reprinted in Adam Roberts & Richard Guelfee, Documents in the Laws of War 97-104 

(3d ed. 2000); Hague Convention VIII Relative to the Laying of Automatic Submarine Contact 

Mines, entered into force Jan. 26, 1910, reprinted in Adam Roberts & Richard Guelfee, 

Documents in the Laws of War 105-10 (3d ed. 2000); Hague Convention IX Concerning 

Bombardment by Naval Forces in Time of War, entered into force Jan. 26, 1910, reprinted in 

Adam Roberts & Richard Guelfee, Documents in the Laws of War 112-17 (3d ed. 2000); 1907 
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violations.
2
 The roots of this obligation can be traced to Article 3 of Hague 

Convention IV, which states that a party to the conflict “which violates the provisions 

of [international humanitarian law] shall . . . be liable to pay compensation. It shall be 

responsible for all acts committed by persons forming part of its armed forces.”
3
 A 

similar rule is also contained in Protocol I Additional to the 1949 Geneva 

Conventions.
4
 

 

In practice, the enforcement of this important provision of international humanitarian 

law has remained a matter of rarity, particularly in terms of civil-rather than criminal-

liability.
5
 However, a recent exception is the Eritrea-Ethiopia Claims Commission in 

                                                                                                                                                         

Hague Convention XI Relevant to Certain Restrictions with Regard to the Exercise of the 

Right of Capture in Naval War, entered into force Jan. 26, 1910, reprinted in Adam Roberts & 

Richard Guelfee, Documents in the Laws of War 121-25 (3d ed. 2000); Hague Convention 

XIII Concerning the Rights and Duties of Neutral Powers in Naval War, entered into force Jan. 

26, 1910, reprinted in Adam Roberts & Richard Guelfee, Documents in the Laws of War 127-

37 (3d ed. 2000). More recent instruments include the Inhumane Weapons Convention of 

1980: U.N. Convention on Prohibitions or Restrictions on the Use of Certain Conventional 

Weapons Which May Be Deemed to Be Excessively Injurious or to Have Indiscriminate 

Effects arts. 137-255, entered into force Dec. 2, 1983, 1342 U.N.T.S. 1983; and related norms 

of customary international law. This set of rules is distinct from a body of rules governing the 

legitimacy of the resort to force, often referred to as the jus ad bellum, which is essentially 

based on Article 2 paragraph 4 and Chapter VII of the United Nations Charter. See U.N. 

Charter ch. VII, art. 2, ¶ 4.     See generally International Committee of the Red Cross, Basic 

Rules of the Geneva Conventions and their Additional Protocols (1983); Frits Kalshoven & 

Liesbeth Zegveld, Constraints on the Waging of War: An Introduction to International 

Humanitarian Law (Int'l Comm. of the Red Cross 2001) (1987); George Aldrich, The Law of 

War on Land, 94 Am. J. Int'l L. 42-63 (2000). 

 
2
 The closest philosophical underpinning of this obligation can be linked to the early 

contributions of Hugo Grotius, who wrote that “restitution is due, from authors of the war, for 

all evils inflicted: and for anything unusual which they have done, or not prevented when they 

could.” Hugo Grotius, De Jure Belli ac Pacis Libri Tres, Vol. II, 719 (Francis W. Kelsey trans., 

Oxford Univ. Press 1925) (1646). 

 
3
 Hague Convention IV, supra note 1, art. 3. 

 
4
 Protocol I, supra note 1, art. 91. 

 
5
 See The Handbook of Humanitarian Law in Armed Conflict 542-543 (Dieter Fleck ed., 

1995). Traditionally, enforcement methods include retaliation, reprisals, and self defense. 

Measures taken under these headings include demand for compensation and punishment of 

individuals for crimes associated with violations of law. Id. at 518. For a discussion of these 

and other methods of enforcement, see generally id. at 517-549. Investigations of crimes and 

criminal prosecutions have been the most preferred and frequent methods of enforcement of 

violations of international humanitarian law. For example, since 1919, there have been five 

international investigative commissions (the 1919 Commission on the Responsibilities of the 
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The Hague (the “Claims Commission” or the “Commission”). The Claims 

Commission was established pursuant to a peace agreement signed by Eritrea and 

Ethiopia in Algiers, Algeria, on December 12, 2000, ending a devastating war fought 

between the two countries from May 1998 to December 2000.
6
  

 

The Commission was charged with the duty of deciding, through binding arbitration, 

all claims by one party or citizens of that party against the other party for loss, 

damage, or injury resulting from violations of international law (mainly violations of 

international humanitarian law that occurred during the war).
7
 The Commission 

                                                                                                                                                         

Authors of the War and Enforcement of Penalties, the 1943 United Nations War Crimes 

Commission, the 1946 Far Eastern Commission, the 1992 Commission of Experts Established 

Pursuant to Security Council Resolution 780 (1992) to Investigate War Crimes and Other 

Violations of International Humanitarian Law in the Former Yugoslavia, and the 1994 

Independent Commission of Experts Established Pursuant to Security Council Resolution 935 

(1994) to Investigate Grave Violations of International Humanitarian Law in the Territory of 

Rwanda); four ad hoc international criminal tribunals (the 1945 International Military Tribunal 

to Prosecute the Major War Criminals of the European Theater, the 1946 International Military 

Tribunal to Prosecute the Major War Criminals of the Far East, the 1993 International 

Criminal Tribunal for the Former Yugoslavia, and the 1994 International Criminal Tribunal for 

Rwanda); and three prosecutions mandated internationally (the 1921-23 Prosecutions by the 

German Supreme Court Pursuant to Allied Requests Based on the Treaty of Versailles, the 

1946-1955 Prosecutions by the Four Major Allies in the European Theater Pursuant to Control 

Council Law No. 10 (CCL 10), and the 1946-51 Military Prosecutions by Allied Powers in the 

Far East Pursuant to Directives of the 1946 Far Eastern Commission). See M. Cherif 

Bassiouni, From Versailles to Rwanda in Seventy-five Years: The Need to Establish a 

Permanent Criminal Court, 10 Harv. Hum. Rts. J. 11, 13 (1997). For a comprehensive 

treatment of civil liability as an alternative to criminal prosecutions, see generally John F. 

Murphy, Civil Liability for the Commission of International Crimes as an Alternative to 

Criminal Prosecution, 12 Harv. Hum. Rts. J. 1 (1999). 

 
6
 Agreement between the Government of the Federal Democratic Republic of Ethiopia and the 

Government of the State of Eritrea art. 5, Dec. 12, 2000, 40 I.L.M. 260 (2001), available at 

http://www.pca-cpa.org/showpage.asp?pag_ id=1151 (last visited June 15, 2007) [hereinafter 

Algiers Agreement]. See infra Section II.A. (briefly discussing the genesis of the conflict). 

 
7
 The Algiers Agreement states that: 

Consistent with the Framework Agreement, in which the parties commit themselves to 

addressing the negative socio-economic impact of the crisis on the civilian population, 

including the impact on those persons who have been deported, a neutral Claims Commission 

shall be established.  The mandate of the Commission is to decide through binding arbitration 

all claims for loss, damage or injury by one Government against the other, and by nationals 

(including both natural and juridical persons) of one party against the Government of the other 

party or entities owned or controlled by the other party that are (a) related to the conflict that 

was the subject of the Framework Agreement, the Modalities for its Implementation and the 

Cessation of Hostilities Agreement, and (b) result from violations of international humanitarian 

law, including the 1949 Geneva Conventions, or other violations of international law.  The 
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commenced its work in March 2001
8
 and decided to consider the claims of the parties 

in two different phases of the proceedings: a liability phase and a damages phase. The 

Commission rendered the final decisions of the liability phase on December 19, 2005. 

The damages phase is still being conducted, although no decisions have been rendered 

by the Commission to date as part of that phase. Thus, this Article exclusively focuses 

on the Commission's work as it relates to the completed liability phase. 

 

Following this introduction, the second section assesses the Commission's overall 

adjudicative procedures and efficiency with a view to discerning aspects that can be 

used as models for future claims litigations involving violations of international 

humanitarian law.  In this light, a comparison is made with the experiences of the 

Iran-United States Claims Tribunal (IUSCT)
9
 and the United Nations Compensation 

Commission (UNCC).
10

 The third section is devoted to a description and analysis of 

                                                                                                                                                         

Commission shall not hear claims arising from the cost of military operations, preparing for 

military operations, or the use of force, except to the extent that such claims involve violations 

of international humanitarian law. 

        Algiers Agreement, supra note 6, art. 5 ¶ 1. 

 
8
 Hans Van Houtte, Progress Report of the Secretary General on Ethiopia and Eritrea, Annex 

II, ¶ 3, U.N. Doc. S/2001/608 (June 19, 2001), available at http://pca-

cpa.org/PDF/UN%20Report%2019-06-01.pdf. 

 
9
 The Iran-United States Claims Tribunal was established by the Claims Settlement 

Declaration agreed to by Iran and the United States to settle claims of nationals of the United 

States against Iran and claims of nationals of Iran against the United States. Declaration of the 

Government of the Democratic and Popular Republic of Algeria concerning the Settlement of 

Claims by the Government of the United States of America and the Government of the Islamic 

Republic of Iran of 19 January 1981, reprinted in 1 Iran-U.S. Cl. Trib. Rep 9 art. II ¶ 1 

(Cambridge Univ. Press 1993) (1983) [hereinafter Claims Settlement Declaration]. The Claims 

Settlement Declaration was one of many instruments agreed to between Iran and the United 

States following lengthy negotiations relating to the November 1979 seizure of the U.S. 

Embassy in Tehran (commonly known as the “hostage crisis”) and related economic measures. 

See generally George H. Aldrich, The Jurisprudence of the Iran-United States Claims Tribunal 

1-43 (1996) (discussing the background and formation of the Iran-United States Claims 

Tribunal); Wayne Mapp, The Iran-United States Claims Tribunal, The First Ten Years 1981-

1991, An Assessment of the Tribunal's Jurisprudence and its Contributions to International 

Arbitration 1-49 (1993) (discussing the background and the formation of the Iran-United States 

Claims Tribunal). See also, e.g., Declaration of the Government of the Democratic and Popular 

Republic of Algeria of 19 January 1981, reprinted in 1 Iran-U.S. Cl. Trib. Rep. 3 (Cambridge 

Univ. Press 1993) (1983) [hereinafter General Declaration]. 
10

 The UNCC was established by the United Nations Security Council to adjudicate claims arising 

out of the Iraqi   invasion of Kuwait. S.C. Res. 687, ¶ 18, U.N. Doc S/Res/687 (Apr. 8, 1991). 

The Security Council determined that Iraq “is liable, under international law, for any direct 

loss, damage, including environmental damage and the depletion of natural resources, or injury 

to foreign governments, nationals and corporations, as a result of Iraq's unlawful invasion and 

occupation of Kuwait.” Id. ¶ 16.     Describing the nature of the UNCC, the Secretary General 



 

 40

the Commission's jurisdiction, the laws it applied, the evidentiary standards it adopted, 

and the remedies it granted. By so doing, this section addresses the Commission's 

contributions to the jurisprudence of a very important but rare aspect of international 

humanitarian law enforcement, namely, civil liability. The fourth and final section 

summarizes the Commission's contributions to the development of enforcement of 

international humanitarian law, particularly in the civil liability context. 

 

II. STRUCTURE AND ADJUDICATIVE SCHEME: A 

COMPARATIVE    ANALYSIS 
 

Although unique in many respects, the Eritrea-Ethiopia Claims Commission shares 

some commonality with the IUSCT and the UNCC.  Indeed, it can fairly be said that 

the pre-existence of these models of international claims adjudication greatly 

contributed to the very conception of the Claims Commission, and their experience 

has remarkably assisted in streamlining the Claims Commission's 

proceedings.  Nonetheless, the Commission has had to struggle with novel issues 

given the unique set of circumstances that necessitated its own creation.  This section 

addresses the structure and adjudicative schemes of these respective tribunals and 

offers a comparative analysis. 

 

 

 

 

 

 

 

A. Circumstances Giving Rise to the Claims and the Creation of the 

Commission:    The Genesis of the Conflict 
 

From 1889 to 1941 Eritrea was an Italian colony.
11

 From 1941 to 1952 Eritrea was a 

protectorate of Great Britain.
12

 In 1952 it was federated with Ethiopia.
13

 Thereafter, 

elements within Eritrea, including the Eritrean People's Liberation Front (EPLF), the 

                                                                                                                                                         

of the United Nations said: 

The Commission is not a court or an arbitral tribunal before which the parties appear; it is 

a political organ that performs an essentially fact-finding function of examining claims, 

verifying their validity, evaluating losses, assessing payments and resolving disputed 

claims; it is only in this last respect that a quasi-judicial function may be involved. 

The Secretary-General, Report of the Secretary-General Pursuant to Paragraph 19 of Security 

Council Resolution 687 (1991), ¶ 20, Distr. S/22559 (May 2, 1991). 
11

 Eritrea-Ethiopia Claims Comm'n, Civilians Claims, Eritrea's Claims 15, 16, 23 & 27-32, ¶ 6 

(Perm. Ct. Arb. 2004)    [hereinafter EECC] (all EECC Claims available at http://www.pca-

cpa.org/showpage.asp?pag_id=1151 (last visited June 15, 2007)). 
12

 Id. 
13

 Id. 
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precursor of the People's Front for Democracy and Justice, the current ruling party in 

Eritrea, soon commenced what would become a thirty-year movement for 

independence.
14

 Relations between the province of Eritrea and the Ethiopian 

government further worsened after the Marxist regime known as the “Derg” came to 

power in Ethiopia in 1974.
15

  

 

In 1991 a joint military operation of the EPLF and the Ethiopian People's 

Revolutionary Democratic Front (EPRDF), which later spearheaded the political 

change in Ethiopia, overthrew the Derg, and the EPRDF and other smaller resistance 

groups constituted a new government in Ethiopia.
16

 Meanwhile, Eritrea became 

formally independent in 1993 following a referendum.
17

 Although some economic and 

boundary issues would come to present challenges to relations between the countries 

over the following years, relations between Ethiopia and Eritrea were generally 

viewed as good over the next several years.
18

  

 

In May 1998, however, an armed conflict commenced between Eritrea and Ethiopia in 

the western part of their common boundary.
19

 Within approximately one month, 

fighting had spread to encompass almost the entire border between the two 

countries,
20

 including air attacks that would leave dozens of civilians killed or 

wounded.
21

 The fighting soon subsided, however, due in part to the advent of the rainy 

season, resulting in a World War I-style trench-based standoff.
22

 Hostilities picked up 

again in February 1999 and again in May 2000 when Ethiopia undertook a 

comprehensive counter-offensive that resulted in the retreat of Eritrean forces from 

territories that had been administered by Ethiopia prior to the commencement of the 

conflict.
23

 A cessation of hostilities agreement was signed between the two countries 

                                                           
14

 See Harold G. Marcus, A History of Ethiopia 174-76, 178, 194-95, 246 (2002). 
15

 Id. at 187-89, 199. 
16

 Id. at 221. 
17

 EECC, Civilians Claims, Eritrea's Claims 15, 16, 23 & 27-32, ¶ 7 (2004).     See Marcus, 

supra note 14, at 238-39, 246-53. 
18

 See Marcus, supra note 14, at 246-53. 
19

 The circumstances leading up to the commencement of the armed conflict have been a 

subject of immense controversy. According to the Claims Commission, the conflict started 

when Eritrean forces attacked Ethiopian administered territory in the western region of the 

border between the two countries. See, e.g., EECC, Jus Ad Bellum, Ethiopia's Claims 1-8, ¶¶ 

14, 16 (2004). 
20

 See, e.g., EECC, Central Front, Ethiopia's Claim 2, ¶¶ 24, 26 (2004). 
21

 EECC, Western Front, Aerial Bombardment and Related Claims, Eritrea's Claims 1, 3, 5, 9-

13,14, 21, 25 & 26, ¶ 96 (2005); EECC, Central Front, Ethiopia's Claims 2, ¶¶ 32, 101 

(2004). 
22

 EECC, Central Front, Ethiopia's Claims 2, ¶ 26 (2004); EECC, Central Front, Eritrea's 

Claims 2, 4, 6, 7, 8 & 22, ¶¶ 30, 32 (2004).        See Marcus, supra note 14, at 254. 
23

 EECC, Western and Eastern Fronts, Ethiopia's Claims 1 & 3, ¶ 27 (2005); EECC, Central 

Front, Ethiopia's Claim 2, ¶ 26 (2004). 
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in June 2000,
24

 and a comprehensive agreement was signed on December 12, 2000, 

bringing a formal end to the conflict.
25

 The Claims Commission was established as an 

important part of the Algiers Agreement to address matters of compensation.
26

  

 

B. Structure, Timetable, and Proceedings of the Commission 
 

Structurally, the Eritrea-Ethiopia Claims Commission is similar in many respects to 

the IUSCT.  The Commission is comprised of five members.
27

 Each party nominated 

two commissioners and a president was mutually elected by the party-appointed 

commissioners. Similarly, the Iran-United States Claims Tribunal is composed of nine 

commissioners, with each party nominating a third of the commissioners and the 

remaining third mutually selected by the seated commissioners.
28

 The Permanent 

Court of Arbitration located at the Peace Palace in The Hague serves as the registry 

for both the IUSCT and the Eritrea-Ethiopia Claims Commission. Given the general 

complexity of the situation that the Iran-United States Claims Tribunal had to resolve 

and the longevity of its operation, there were several challenges of commissioners on 

different grounds and resignations.
29

 In the six years of its operation, the Eritrea-

Ethiopia Claims Commission has had only one commissioner resign, and this 

occurred within months of the commissioner's initial appointment.
30

  

 

While the Iran-United States Claims Tribunal and the Eritrea-Ethiopia Claims 

Commissions have adopted an arbitral model, the UNCC adopted a unique method 

that is neither arbitral nor pure reparation, i.e., it is a quasi-reparation model.
31

 This 

approach was adopted because the issue of liability had already been determined by 

the Security Council, and the primary task was merely the evaluation of losses. The 

UNCC is also structurally different from the Iran-United States Claims Tribunal and 

                                                           
24

 Agreement on Cessation of Hostilities Between the Government of the State of Eritrea and 

the Government of the Federal Democratic Republic of Ethiopia (June 18, 2000) available at 

be http://www.pca-cpa.org/ENGLISH/RPC/EEBC/E-E%20Agreement.html [hereinafter 

Cessation of Hostilities Agreement]. 
25

 Algiers Agreement, supra note 6, art. 1. 
26

 Id. art. 5. 
27

 Id. art. 5 ¶ 2. 
28

 Claims Settlement Declaration, supra note 9, art. III ¶ 1e. Two commissioners were 

appointed by each side (Commissioners George H. Aldrich and James C.N. Paul were 

appointed by Ethiopia, and Commissioners John R. Crook and Lucy Reed were appointed by 

Eritrea), and a president (Professor Hans Van Houtte) was chosen by the party-appointed 

commissioners. Van Houtte, supra note 8, Annex II ¶ 2. 
29

 See generally Aldrich, supra note 1, at 6-31 (providing a general discussion of such 

instances). 
30

 Van Houtte, supra note 8, Annex II ¶ 2. 
31

 See supra note 10. Reparation is traditionally understood as a demand by the victor for a 

lump sum payment of compensate from the defeated without due regard to specific 

violations of international law. See Handbook of Humanitarian Law in Armed Conflicts, 

supra note 5, § 1214. 
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the Eritrea-Ethiopia Claims Commission. The UNCC is composed of three bodies, 

namely the Governing Council, the Commissioners, and the Secretariat.
32

 The 

Governing Council oversees the works of the Commissioners, sets forth guidelines 

and approves compensation recommended by the Commissioners.
33

 The 

Commissioners adjudicate the claims, and the Secretariat services the Governing 

Council and the panel of commissioners by providing administrative, legal, and 

technical support.
34

  

 

The Iran-United States Claims Tribunal's rules of procedure are primarily based on the 

United Nations Commission on International Trade Law (UNCITRAL) rules.
35

 

Because most of the claims have been of a commercial nature, UNCITRAL rules have 

been compatible.
36

 The Eritrea-Ethiopia Claims Commission, on the other hand, 

adopted its own rules of procedure and evidence based on the Permanent Court of 

Arbitration Optional Rules for Arbitrating Disputes Between Two States (“PCA 

Rules”).
37

 Although the PCA Rules are themselves based on the UNCITRAL rules, 

they are modified to “reflect the public international law character of disputes between 

States, and diplomatic practice appropriate to such disputes.”
38

  

 

The Commission's rules are divided into three chapters.
39

 The first chapter, which 

applies to all proceedings, contains, inter alia, provisions on (1) the appointment, 

challenge, and replacement of arbitrators; (2) arbitral proceedings, including detailed 

rules on the conduct of the hearings; and (3) issues of evidence and applicable law.
40

 

                                                           
32

 See The UNCC at a Glance, http://www2.unog.ch/uncc/ataglance.htm (last visited June 15, 

2007). 
33

 Id. 
34

 Id. 
35

 Claims Settlement Declaration, supra note 9, art. III ¶ 2. 
36

 See Mapp, supra note 9, at 42; see generally Aldrich, supra note 1, at 412-58 (providing a 

comprehensive discussion of procedural matters of the Iran-United States Claims Tribunal). 
37

 EECC, Rules of Procedure, art. 1 ¶ 1, available at http://www.pca-

cpa.org/ENGLISH/RPC/EECC/Rules%20of%20Procedure.PDF [hereinafter EECC Rules of 

Procedure]. 
38

 See Permanent Court of Arbitration Optional Rules for Arbitrating Disputes Between Two 

Sates, Introduction, available at http://www.pca-

cpa.org/ENGLISH/BD/BDEN/2STATENG.pdf. The PCA Rules are made even more 

compatible to inter-state disputes because they provide for enormous flexibility and 

autonomy to the parties with respect to, among other things, choice of arbiters and also 

provide for the UN Secretary General to designate an appointing authority in case the parties 

fail to agree on a particular one. See id. 
39

 See EECC Rules of Procedure, supra note 37. 
40

 See id. These rules contain no notable peculiarities. However, owing to the nature of the 

proceedings and sensitivities of some types of evidence, the Commission's rule on adverse 

inference for failure to produce evidence played an important role in the various 

proceedings. This rule states that “[a]t any time, the Commission may request the parties to 

produce documents, exhibits or other evidence within a specified time. The Commission 



 

 44

The second chapter relates exclusively to claims to be adjudicated individually. It 

provides procedures for filing claims and defenses.
41

 The third chapter addresses mass 

claims procedures and sets forth the different subject-matter categories and sub-

categories of the mass claims.
42

  

 

       Another important similarity between the two tribunals is the finality of the 

awards.  Although most arbitral awards are binding, but not necessarily final, the 

decisions and awards of both the Iran-United States Claims Tribunal and the Eritrea-

Ethiopia Claims Commission are final and binding without any possibility of appeal 

on any substantive or procedural grounds.
43

 As such, the responsibility of the 

arbitrators has been considerable. In this regard the Iran-United States Claims 

Tribunal and Eritrea Claims Commission, though they follow the arbitral model, are 

like the quasi-reparations model of the UNCC, the Governing Council decisions of 

which are final and binding without any possibility of appeal. 

 

The Commission began operation in March 2001 and completed the liability phase in 

December 2005.
44

 Thus, the process of determining liability took nearly five years. 

During this time, the Commission considered claims under several different categories 

and sub-categories
45

 and rendered fifteen different awards.
46

  

                                                                                                                                                         

shall take note of any failure to do so, as well as any reason given for such failure. Where 

circumstances warrant, the Commission may draw adverse inferences from any failure by a 

party to produce evidence.” Id. art. 14 ¶ 4. 
41

 EECC Rules of Procedure, supra note 37, arts. 23-29. 
42

 Id. arts. 30-33. 
43

 See Claims Settlement Declaration, supra note 9, art. VI ¶ 1 (“All decisions and awards of 

the Tribunal shall be final and binding.”); see also Algiers Agreement, supra note 6, art. 5 ¶ 

17 (“Decisions and awards of the commission shall be final and binding. The parties agree to 

honor all decisions and to pay any monetary awards rendered against them promptly.”). 
44

 See Eritrea-Ethiopia Claims Commission, http://www.pca-

cpa.org/showpage.asp?pag_id=1151 (last visited June 15, 2007) [hereinafter Summary 

Report]; see also Algiers Agreement, supra note 6, at 5 (stating that the Commission shall 

endeavor to complete its work within three years of the filing of the claims). This target date 

has proven overly optimistic. 
45

 Eritrea presented thirty-two claims, and Ethiopia presented eight claims within the 

framework of the six major subject-matter categories established by the Commission. See 

Summary Report, supra note 44 (the differences in the number of claims stemmed from 

organizational differences rather than the volume of alleged violations). 
46

 Eritrea's awards, which followed its sub-categorization of claims included the following 

EECC Partial Awards: Prisoners of War, Eritrea's Claim 17; Central Front, Eritrea's Claim 4; 

Civilians Claims, Eritrea's Claims 15, 16, 23, & 27-32; Western Front, Aerial Bombardment 

and Related Claims, Eritrea's Claims 1, 3, 5, 9-13, 14, 21, 25 & 26; Final Award, Pensions, 

Eritrea's Claims 15, 19 & 23; Diplomatic Claim, Eritrea's Claim 20; and Loss of Property in 

Ethiopia Owned by Non-Residents, Eritrea's Claim 24. Ethiopia's awards, which followed its 

categorization, included the following Eritrea-Ethiopia Claims Commission Partial Awards: 

Prisoners of War, Ethiopia's Claim 4; Central Front, Ethiopia's Claim 2; Civilians Claims, 



 

 45

 

All of the Commission's hearings were held in camera following extensive filings by 

the parties.
47

 The first round of filings involved Statements of Claims filed on 

December 12, 2001.
48

 Statements of Defense responding to the allegations contained 

in the Statements of Claims were filed in February 2002.
49

 Following these filings, the 

Commission set the order for the first three rounds of claims as follows: Prisoners of 

War Claims, Central Front Claims, and Civilian Claims.
50

 Thereafter, the parties filed 

Memorials detailing the alleged violations under each claim category and including 

volumes of evidence. The evidence included, inter alia, hundreds of sworn affidavits, 

documents, claims forms, expert reports, satellite imagery, photographs, charts, news 

reports, statements of officials, administrative and court documents, and bomb 

fragments. Each party responded to the allegations of the other through Counter-

Memorials for each category of claim. The Counter-Memorials also contained 

different types of evidence in support of the responding party's defense. With respect 

to the Central Front and Civilians Claims, and all other remaining claims, the 

Commission allowed a third round of filings for the rebuttal of evidence contained in 

the Counter-Memorials. 

 

The Commission held its first hearing on substantive claims, involving the treatment 

of prisoners of war, in December 2002, at the Peace Palace in The Hague.
51

 The 

Commission rendered partial awards with respect to the prisoner of war claims on July 

1, 2003,
52

 in which it found violations of humanitarian law on both sides.
53

 The 

                                                                                                                                                         

Ethiopia's Claim 5; Western and Eastern Fronts, Ethiopia's Claims 1 & 3; Final Award, 

Ports, Ethiopia's Claim 6; Economic Loss Throughout Ethiopia, Ethiopia's Claim 7; 

Diplomatic Claim, Ethiopia's Claim 8; and Jus Ad Bellum, Ethiopia's Claims 1-8. All awards 

available at http://www.pca-cpa.org/showpage.asp?pag_id=1151 (last visited June 15, 2007). 
47

 See generally id. 
48

 EECC Rules of Procedure, supra note 37, art. 24 ¶ 1. According to the Commission's Rules 

of Procedure, Statements of Claim shall contain the following particulars: 

               (a) The names and address of the parties; (b) If the claimant is a government of a 

Party or an agency of such government, whether the claim is solely of that 

government or agency or whether it includes the claims of persons, and, if the latter, 

the identification of such persons, including their names, places of residence and 

nationalities; (c) A statement of the facts supporting the claim or claims; (d) The 

violation or violations of international law on the basis of which the claim or claims 

are alleged to have arisen; (e) any other points at issue; (f) The relief or remedy 

sought; (g) The Commission's jurisdiction over the claim or claims; [and] (h) 

Whether the claim or claims have been filed in any other forum. 

        Id. art. 24 ¶ 3. 
49

 Summary Report, supra note 44. 
50

 Id. All remaining claims were later heard during a fourth round of proceedings. Id. 
51

 Summary Report, supra note 44. 
52

 EECC, Prisoners of War Claims, Eritrea's Claim 17 (2004); EECC, Ethiopia's Prisoners of 

War Claim 4 (2004). The awards are “partial” in that they do not become final until after the 

subsequent damages phase. 
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Commission held its second hearing on substantive claims, which involved the 

Central Front Claims, in November 2003 in the same venue.
54

 It rendered partial 

awards with respect to the Central Front Claims on April 28, 2004,
55

 again finding 

violations of humanitarian law on both sides.
56

 The Commission held its third hearing 

on substantive claims, which involved the Civilian Claims, in December 2004 in the 

same venue.
57

 It rendered partial awards with respect to these claims on December 17, 

2004,
58

 finding violations of international humanitarian law on both sides.
59

 All 

remaining claims were thereafter addressed in a final round of filings and hearings. 

These claims included Eritrea's Western Front, Aerial Bombardment, Pensions, 

Diplomatic, and Non-Resident Property Loss Claims, and Ethiopia's Western and 

Eastern Front, Port, Economic Loss, Diplomatic, and Jus ad Bellum Claims.
60

 

Following the filing of Memorials and Counter-Memorials addressing each claim, the 

Commission held hearings in April 2005 in The Hague.
61

 The Commission rendered 

awards with respect to all of these claims on December 19, 2005.
62

 It dismissed some 

of the claims for various reasons such as lack of evidence
63

 but found violations of 

international law on both sides.
64

  

 

Despite the sheer volume of cases involving claims concerning hundreds of thousands 

of individuals, the Commission completed the liability phase in approximately five 

years.
65

 Given the caseload and the complexity of the matters involved, the speed of 

the Commission's adjudicative work was perhaps unprecedented. However, it is to be 

noted that some serious matters of contention are left for the damages phase.
66

 

                                                                                                                                                         
53

 EECC, Prisoners of War, Eritrea's Claim 17, ¶¶ 11, 12 (2003); EECC, Prisoners of War, 

Ethiopia's Claim 4, ¶¶ 12, 13 (2003). 
54

 Summary Report, supra note 44 
55

. Id. 
56

 EECC, Central Front, Eritrea's Claim 2, 4, 6, 7, 8 & 22 (2004); EECC, Central Front, 

Ethiopia's Claim 2. 
57

 Summary Report, supra note 44. 
58

 Id. 
59

 EECC, Central Front, Eritrea's Claim 2, 4, 6, 7, 8 & 22 (2004); EECC, Central Front, 

Ethiopia's Claim 2. 
60

 Summary Report, supra note 44. 
61

 Id. 
62

 Id. 
63

 See, e.g., EECC, Final Award, Ports, Ethiopia's Claim 6, ¶¶ 19, 20 (2004). 
64

 E.g., EECC, Jus Ad Bellum, Ethiopia's Claims 1-8, ¶¶ 16, 20; EECC, Loss of Property in 

Ethiopia Owned by Non-Residents, Eritrea's Claim 24, § V.B (2004). 
65

 See Summary Report, supra note 44. The Algiers Agreement provides that the Commission 

shall endeavor to complete its adjudication within three years after the commencement of its 

work. Algiers Agreement, supra note 6, art. 5 ¶ 12. 
66

 For example, in its Jus Ad Bellum Awards, the Commission held that Eritrea is liable for 

violating the jus ad bellum; however, it left the extent of Eritrea's liability for further 

proceeding during the damages phase. EECC, Jus Ad Bellum, Ethiopia's Claims 1-8, ¶ 20 

(2005). 
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Nonetheless, the Commission's overall approach to the liability phase was done with 

efficacy and care. 

 

C. Categories of Claims 

 

As indicated in Section II.A. above, during the more than two years of armed conflict 

between Ethiopia and Eritrea, tens of thousands of people were killed, injured, 

expelled or displaced, and property worth billions of dollars was damaged or 

destroyed in different ways.  The Claims Commission had to design a method to 

systematically address the various claims of loss, damages, and injury linked to the 

war.  Accordingly, in its Decision Number 2, the Commission ruled that claims could 

be filed under six different categories.
67

 These categories include: 

 

         Category 1: claims of natural persons for unlawful expulsion 

from the country of their residence; Category 2: claims of 

natural persons for unlawful displacement from their 

residence; Category 3: claims of prisoners of war for injuries 

suffered from unlawful treatment; Category 4: claims of 

civilians for unlawful detention and injuries suffered from 

unlawful treatment during detention; Category 5: claims of 

persons for loss, damage, or injury other than those covered by 

other categories; and Category 6: claims of the two party 

governments for loss, damage, or injury.
68

  

 

All of the claims ultimately filed by the parties, however, were government-to-

government claims under Category 6 with the exception of six claims filed by Eritrea 

on behalf of six individuals expelled from Ethiopia.
69

 These individual claims would 

presumably have been claims brought under Category 1, although the Commission 

never referred to them as such. 

 

Decision Number 2 also required the claimants to group all cases that arose out of the 

same violations of international law and/or the same events into the same category.
70

 

In addition, the decision established a mass claims process through which a fixed 

amount of compensation could be adjudicated,
71

 although it did not foreclose the 

possibility of pursuing claims for actual damages.
72

 The Commission established two 

tiers of fixed compensation.
73

 Depending on several considerations, including whether 

                                                           
67

 EECC, Decision Number 2, Claims Categories, Forms and Procedures, § A (2004). 
68

 Id. 
69

 See EECC, Civilians Claims, Eritrea's Claim 15, 16, 23 & 27-32, ¶ 18 (2004). 
70

 EECC, Decision No. 2, Claims Categories, Forms and Procedures, § B (2004). 
71

 Id. 
72

 Id. The decision also did not foreclose the possibility of filing claims for one individual 

under different categories. See generally EECC, Decision Number 5 (2004). 
73

 EECC, Decision No. 2, § B (2001). 
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an individual's claim was adjudicated under more than one category, the first tier was 

fixed at $500 and the second tier at $1,500 per individual.
74

 Given that the 

Commission has only recently completed the liability phase of its proceedings, it has 

not had the opportunity to develop the parameters of the mass claims process in any 

further detail. 

 

With respect to the categorization of claims and the mass claims adjudication process, 

although notable differences exist, the Commission benefited from the experiences of 

the UNCC and the Iran-United States Claims Tribunal.  The claims categorization of 

each of these tribunals is discussed in turn. 

 

The UNCC considered claims in six different categories.
75

 Category A included 

claims by individuals for departure from Kuwait following Iraq's invasion.
76

 The 

amount of compensation was fixed at $2,500 for individuals and $5,000 for families.
77

 

Category B included claims by individuals for personal injury, including death.
78

 The 

amount of compensation was fixed at $2,500 for individuals and up to $10,000 for 

families.
79

 Category C and D claims included twenty-one different kinds of losses 

such as personal injury, displacement, pain and suffering, loss of property interests, 

and business losses.
80

 The only difference between Categories C and D was the 

amount of compensation sought, i.e., while claims for losses less than $100,000 would 

be filed under Category C, claims for more than that amount would be adjudicated 

                                                           
74

 EECC, Decision No. 5, §§ B-C (2001) (also noting that to account for compensation for 

mass claims, the Commission used a multiplier of three when considering household 

claims). 
75

 See generally U.N. Comp. Comm'n, Claims Processing, available at 

http://www2.unog.ch/uncc/clmsproc.htm (last visited June 15, 2007). 
76

 U.N. Comp. Comm'n, Category “A” Claims, available at http:// 

www2.unog.ch/uncc/claims/a_claims.htm (last visited June 15, 2007). 
77

 The United Nations Compensation Commission “received approximately 920,000 category 

‘A’ claims... seeking a total of approximately US $3.6 billion in compensation... [i]n total, 

the Governing Council has approved the payment of more than US $3.2 billion in 

compensation for over 860,000 successful category ‘A’ claimants.” Id. 
78

 U.N. Comp. Comm'n, Category “B” Claims, available at http:// 

www2.unog.ch/uncc/claims/b_claims.htm (last visited June 15, 2007). 
79

 The United Nations Compensation Commission adjudicated “approximately 6,000 category 

‘B’ claims... [and] [p]ayment of US $13,450,000 in compensation was made available... for 

distribution to 3,945 successful claimants.” Id. 
80

 A total of approximately $9 billion was sought under category “C” claims. U.N. Comp. 

Comm'n, Category “C” Claims, available at http:// www2.unog.ch/uncc/claims/c_claims.htm 

(last visited June 15, 2007). To date, “[t]he Governing Council approved the payment of 

more than US $4.9 billion to successful category ‘C’ claimants.” Id. With respect to category 

“D” claims, $10 billion was sought in compensation. Information is not available as to the 

amount of compensation awarded to successful claimants. U.N. Comp. Comm'n, Category 

“D” Claims, available at http://www2.unog.ch/uncc/claims/d_ claims.htm (last visited June 

15, 2007). 
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under Category D.
81

 Categories E and F included claims by business entities and 

governments respectively.
82

  

 

The claims were categorized with a view to ensuring “uniformity in the treatment of 

similar claims” taking into account “the type or size of the claims and similarity of 

legal and factual issues.”
83

 The Eritrea-Ethiopia Claims Commission's categorization 

of claims generally followed this principle. Although it adopted the same standard, it 

had to design its own classifications to deal with the unique circumstances it needed to 

resolve. 

 

In many ways, the UNCC and the Claims Commission had to deal with similar 

circumstances, i.e., post-interstate conflict claims for loss, damage, or injury sustained 

as a result of violations of international law.  The major distinction was that the 

Claims Commission had to determine whether violations of international law had 

occurred in each case, whereas the UNCC already had that issue determined for it by 

the UN Security Council and arguably admitted by Iraq, the violating party.
84

 As 

indicated above, the UNCC was established unilaterally by the Security Council 

without any involvement by Iraq.
85

 Iraq's lack of participation in any determination of 

liability or damages was another important distinction between it and the Eritrea-

Ethiopia Claims Commission, which was created by the contribution of both parties in 

                                                           
81

 See U.N. Comp. Comm'n, Category “D” Claims, supra note 80. 
82

 U.N. Comp. Comm'n, Category “E” Claims, available at http:// 

www2.unog.ch/uncc/claims/e_claims.htm (last visited June 15, 2007); U.N. Comp. Comm'n, 

Category “F” Claims, available at http://www2.unog.ch/uncc/claims/f_ claims.htm (last 

visited June 15, 2007). With respect to category “E” claims, “[t]he Commission received 

approximately 5,800... claims submitted by seventy Governments seeking a total of 

approximately US $80 billion in compensation.” U.N. Comp. Comm'n, Category “E” 

Claims, supra. Category “E” was further subdivided into four sub-categories. Id. 

Subcategory “E1” included claims for the oil sector and payment of $610,048,547 was 

approved under this subcategory. Id. Subcategory “E2” included claims for non-Kuwaiti 

entities that did not fall under any of the other subcategories and $12 billion in compensation 

was sought under this category, but information as to the disposition of these claims is not 

available. Id. Subcategory “E3” included claims for non-Kuwaiti corporations in the 

construction-related business, excluding oil-related work, and claims amounting to $10 

billion were filed in this subcategory. Id. Subcategory “E4” included claims for all Kuwaiti 

corporations, excluding oil companies, and claims were filed for $11 billion under this 

subcategory. Id. 
83

 U.N.S.C., Comp. Comm'n Governing Council, Decision Taken by the Governing Council of 

the United Nations Compensation Commission at the 27th Meeting art. 17, U.N. Doc. 

S/AC.26/1992/10 (June 26, 1992), available at 

http://www2.unog.ch/uncc/decision/dec_10.pdf [hereinafter Compensation Commission 

Decision]. 
84

 See S.C. Res. 687, supra note 10, ¶ 16. 
85

 See generally U.N. Comp. Comm'n, Introduction, available at http:// 

www2.unog.ch/uncc/introduc.htm (last visited June 15, 2007). 
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determining the resolution model for their disputes.
86

  

 

In this regard, there is an obvious similarity between the Claims Commission and the 

Iran-United States Claims Tribunal in that Ethiopia and Eritrea mutually agreed to 

have their respective claims adjudicated by an independent claims tribunal just like 

Iran and the United States had done.
87

 Because of the parties' participation in 

formulating the models of adjudication, the Eritrea-Ethiopia Claims Commission and 

the Iran-United States Claims Tribunal did not attract the criticism that the UNCC has 

due to of Iraq's lack of involvement. Indeed, the lack of political will on the part of 

Iraq has had serious consequences with respect to the effectiveness of the UNCC in its 

initial phase.
88

 By contrast, for the last six years, the Claims Commission has had the 

full cooperation of the parties and its operations have been relatively smooth.
89

  

 

Unlike the UNCC, which received and adjudicated millions of claims by individuals 

and enterprises,
90

 only the party governments were allowed to present claims directly 

to the Claims Commission.
91

 This is an important distinction dictated by the very 

                                                           
86

 See generally Algiers Agreement, supra note 6. 
87

 Roger P. Alford, The Proliferation of International Courts and Tribunals: International 

Adjudication in Ascendance, 94 Am. Soc'y Int'l L. Proc. 160, 163 (2000) (“The Iran-U.S. 

Tribunal arguably exists because Iran calculated that the political costs of not cooperating were 

far outweighed by the benefits of unfreezing Iranian assets and terminating U.S. court 

litigation.”). 
88

 Id. at 164 (“[T]he coercive model of placing the Iraqi oil industry under UN receivership and 

skimming off 30 percent of the oil revenues was wholly ineffective for many years because 

Saddam Hussein simply refused to pump oil.”). 
89

 Id. 
90

 Some individual claimants were deemed to have been better represented privately, given the 

volume of foreign investment in Kuwait and the predetermination of liability. For example, 

individual claimants had more autonomy and responsibility in selecting the type of claims 

they wanted to file. This enhanced individual autonomy has been praised “as possibly the 

most significant contribution of the UNCC to the development of international law in the 

field of claims settlement.” Andrea Gattini, The UN Compensation Commission: Old Rules, 

New Procedures on War Reparations, 13 Eur. J. Int'l L. 161, 170 (2002). 
91

 See Algiers Agreement, supra note 6, art. 5, ¶ 8 (“Claims shall be submitted to the 

Commission by each of the parties on its own behalf and on behalf of its nationals, including 

both natural and juridical persons.”). In what seems to be an unprecedented decision, the 

Algiers Agreement gave each party the ability to seek compensation on behalf of citizens of 

the other party. The Agreement states that “[i]n appropriate cases, each party may file claims 

on behalf of persons of Ethiopian or Eritrean origin who may not be its nationals. Such 

claims shall be considered by the Commission on the same basis as claims submitted on 

behalf of the party's nationals.” Id. art. 5, ¶ 9.     This provision later became very 

controversial.  See infra Section III.A.4. (discussing the Commission's application and 

interpretation of this provision).  See Compensation Commission Decision, supra note 83, 

art. 5 ¶ 1(a) (“A Government may submit claims on behalf of its nationals and, at its 

discretion, of other persons resident in its territory. In the case of Governments existing in 

the territory of a former federal state, one such Government may submit claims on behalf of 
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nature of the transactions that gave rise to the claims. While the Iraq-Kuwait war has 

directly affected virtually every inhabitant of Kuwait, including foreign individuals 

and entities, the direct impact of the Ethiopia-Eritrea war was limited to the nationals 

and entities of the two countries. 

 

The Claims Commission has also benefited from the claims categorization of the Iran-

United States Claims Tribunal, which considered claims in two broad categories.
92

 

The Dispute Settlement Declaration, which set up the Iran-United States Claims 

Tribunal, states that “[c]laims of nationals of the United States and Iran that are within 

the scope of this Agreement shall be presented to the Tribunal either by claimants 

themselves or, in the case of claims of less than [$]250,000, by the government of 

such national.”
93

 Thus, the first category included property claims
94

 of nationals of the 

United States against the Government of Iran and nationals of Iran against the 

Government of the United States.
95

 The second category included the direct claims of 

the two governments against each other for contractual losses on behalf of their 

nationals relating to the exchange of goods and services.
96

  

 

With respect to legal standing, however, the Eritrea-Ethiopia Claims Commission 

differed from both the UNCC and the Iran-United States Claims Tribunal.  As 

indicated above, the exclusion of direct private claims was dictated by the Algiers 

Agreement.
97

 The effects of this decision will be more apparent at the damages phase 

during which the Commission will have to assess the precise amounts of 

compensation due to each individual or family-- either fixed or actual amounts--based 

on the awards rendered during the liability phase. 

 

Although Article 5, paragraph 8 of the Algiers Agreement provided that the Claims 

Commission was to be the only forum for adjudicating claims arising from the armed 

conflict between Ethiopia and Eritrea, it made an exception for claims filed in another 

forum prior to the effective date of the agreement.
98

 This exception is another 

important distinction with the Iran-United States Claims Tribunal, which was 

                                                                                                                                                         

nationals, corporations or other entities of another such Government, if both Governments 

agree.”). 
92

 See Claims Settlement Declaration, supra note 9, art. II. 
93

 See id. art. III, ¶ 3. 
94

 These claims include debts, contracts, transactions subject to letters of credit or bank 

guarantees, and expropriation claims. Mapp, supra note 9, at 18. Some claims, however, 

were excluded from the jurisdiction of the Tribunal. Id. These were mainly claims arising 

out of contracts that expressly provide for the exclusive jurisdiction of the Iranian courts. Id. 
95

 See Claims Settlement Declaration, supra note 9, art. II. 
96

 See id. art. II, ¶ 2. 
97

 See Algiers Agreement, supra note 6, art. 5, ¶ 8 (“Claims shall be submitted to the 

Commission by each of the parties on its own behalf and on behalf of its nationals, including 

both natural and juridical persons.”). 
98

 Id. 
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necessitated as a result of multiple cases filed in U.S. courts based on the events 

leading to the 1979 hostage crisis and the counter-economic measures that followed.
99

 

Because the Algiers Agreement between Ethiopia and Eritrea did not provide for the 

consolidation of all claims,
100

 several cases arising out of the same events have been 

litigated in Ethiopian, regional, and U.S. courts. However, the proceedings of the 

Claims Commission have had significant impacts on these proceedings. 

 

For example, in 1999, while the war was still being fought, Ethiopia brought a claim 

against Eritrea before the Court of Justice for the Common Market for Eastern and 

Southern Africa (COMESA) seeking the release of and damages for Ethiopian-owned 

property at the Eritrean ports of Assab and Massawa.
101

 Eritrea objected on the 

                                                           
99

 The events giving rise to the litigation began on November 4, 1979, when Iranian militants 

held sixty-one U.S. diplomats in Tehran as hostages; two more senior diplomats were also 

detained at Iranian Ministry of Foreign Affairs the same day. See Mapp, supra note 9, at 5. 

The next day, Iranian revolutionary Ayatollah Khomeni endorsed the actions, and 

diplomatic efforts failed to resolve the crisis. Id. at 5. 

        On November 12, 1979 the United States President ordered the cessation of all oil 

purchases from Iran. As a consequence, Iran gave notice that it would take further action to 

damage the interests of the United States.... 

        On November 14, 1979 the President executed an order blocking all dealings in any 

property and any interests in property of Iran and Iranian governmental entities.... As a result, 

all Iranian bank accounts in United States banks, irrespective of the country in which the funds 

were located, were frozen.  Some $12 billion was affected by this action.... 

        .... 

        ... On November 26, 1979 the Treasury, acting under delegated authority, granted a 

general license authorising judicial proceedings against Iran.... 

        Id. at 6-7.  As the crisis intensified, the United States increased regulatory efforts against 

Iran. 

        In April 1980 the President executed orders blocking all commerce and travel between the 

United States and Iran.... Thus by April 1980 there was in force a complete freeze on Iranian 

assets.... 

        .... 

        ... The hostage crisis brought a new wave of litigants to the United States courts seeking 

compensation from Iran.  By 1980 more than 400 actions against Iran had been filed in United 

States courts.... 

        .... 

        Iran therefore faced the prospect of its frozen assets being used to satisfy United States 

claims.... 

        Id. at 6-7.  The hostage crisis lasted for 444 days and finally came to an end on January 

19, 1981, with the implementation of two major declarations--the General Declaration and 

Claims Settlement Declaration--collectively known as the Algiers Declarations.  Id. at 13-

14.  One of the most important objectives of the General Declaration was the termination of all 

litigation in U.S. courts and the resolution of the same by the Iran-United States Claims 

Tribunal, which was established by the Claims Settlement Declaration.  Id. at 14-15. 
100

 See Algiers Agreement, supra note 6. 
101

 See Case 1/99, Ethiopia v. Eritrea, Ct. of Justice of the Common Mkt. for E. and S. Afr. 
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grounds that the claim was an abuse of the process of the court and argued that it was 

not a matter that arose from the treaty that would grant the court jurisdiction to 

adjudicate the claim.
102

 Following the establishment of the Eritrea-Ethiopia Claims 

Commission, however, the parties sought to stay the COMESA proceedings in favor 

of the Claims Commission, and the Court of Justice of COMESA did so accordingly 

without addressing any of the substantive issues raised in the matter.
103

  

 

Similarly, the Claims Commission proceedings have played an important role in 

Nemariam v. Federal Democratic Republic of Ethiopia.
104

 Nemariam was brought 

before the U.S. District Court for the District of Columbia on June 12, 2000, by 

several individuals of Eritrean origin expelled from Ethiopia during the conflict 

against the Government of Ethiopia and the Commercial Bank of Ethiopia for the 

alleged unlawful takings of the plaintiffs' property in violation of international law.
105

 

A pivotal issue in the early proceedings of the case was whether it should be 

dismissed on forum non conveniens grounds in favor of the Eritrea-Ethiopia Claims 

Commission.
106

 The District Court concluded that the case should be dismissed on 

those grounds, but its decision was overturned by the U.S. Court of Appeals for the 

District of Columbia Circuit.
107

 The D.C. Circuit Court noted that the forum non 

conveniens issue was “a close one,”
108

 but concluded that the Eritrea-Ethiopia Claims 

Commission was an inadequate forum for the plaintiffs' claims because of its 

“inability to make an award directly” to the plaintiffs and because of Eritrea's ability 

to set off the plaintiffs' claims against any claims that Ethiopia might have against 

Eritrea.
109

 The D.C. Circuit's findings touch on the important issue of how effective 

                                                                                                                                                         

(2001), available at http://www.comesa.int/ (follow “Institutions” hyperlink; then follow 

“Court of Justice” hyperlink; then follow “Precedents” hyperlink; then follow 

“Judgements” [sic] hyperlink; then follow “Ethiopia v. Eritrea. IA. 1/2000.” hyperlink) (last 

visited June 15, 2007). 
102

 See id. 
103

 See id. 
104

 See Nemariam v. Federal Democratic Republic of Ethiopia, 315 F.3d 390, 391-92 (D.C. 

Cir. 2003). 
105

 See id. The action was brought under § 1605(a)(3) of the Foreign Sovereign Immunities Act 

[FSIA], which vests U.S. courts with jurisdiction in cases “in which rights in property taken 

in violation of international law are in issue” and where certain other requirements are met. 

28 U.S.C. § 1605(a)(3) (2006). See Nemariam, 315 F.3d at 392. 
106

 See Nemariam, 315 F.3d at 392-93. 
107

 See id. at 393-95. 
108

 Id. at 395. 
109

 Id. Following the reversal by the U.S. Court of Appeals for the District of Columbia Circuit, 

the case returned to the District Court where it has had “a protracted history.” Nemariam v. 

Federal Democratic Republic of Ethiopia, 400 F. Supp. 2d 76, 78 n.1 (D.D.C. 2005). As of 

the writing of this article, the lawsuit was again on appeal in the D.C. Circuit Court of 

Appeals after having been dismissed for a second time by the District Court on the grounds 

that the expropriation exception of the FSIA established subject matter jurisdiction only in 

cases where tangible property rights were at issue. Id. at 81-83. The District Court found 
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the imposition of civil liability for violations of international humanitarian law is if the 

victims of violations are not directly compensated. 

 

III. JURISDICTION, APPLICABLE LAW, AND EVIDENCE 

 

This section discusses the Commission's jurisdiction, the laws it applied, the 

evidentiary matters it addressed, and the remedies it granted.  The Commission 

addressed all of these issues in its various decisions.  In discussing these issues, this 

section makes extensive reference to these various decisions. 

 

A. Jurisdiction 
 

The source of the Claims Commission's jurisdiction is Article 5(1) of the Algiers 

Agreement.  It states that the Commission's jurisdiction extends to: 

 

All claims for loss, damage or injury by one Government 

against the other, and by nationals (including both natural 

and juridical persons) of one party against the Government 

of the other party . . . that are (a) related to the conflict . . . 

and (b) result from violations of international humanitarian 

law, including the 1949 Geneva Conventions, or other 

violations of international law.
110

  

 

In its very first decision, the Commission interpreted the scope of its jurisdiction.  In 

doing so, the Commission addressed several areas of contention and paid particular 

attention to the Commission's supervisory jurisdiction, i.e., the power of the 

Commission to interpret or implement the Algiers Agreement, and temporal 

jurisdiction.
111

 In the subsequent partial awards that the Commission issued with 

respect to the parties' substantive claims, the Commission expanded on these two 

issues and addressed other important jurisdictional questions. Discussion of the 

Commission's key jurisdictional findings is contained in the following sections. 

 

         1. Supervisory Jurisdiction 

 

The Claims Commission ruled that it could not imply supervisory jurisdiction to 

                                                                                                                                                         

that the rights relevant to jurisdiction in the Nemariam proceedings were intangible 

contractual rights to withdraw money from bank accounts at the Commercial Bank of 

Ethiopia. Id. at 83-84. The District Court further held that jurisdiction was lacking under 

the expropriation exception to immunity because the Commercial Bank of Ethiopia did not 

own or operate the bank accounts, which is one of the requirements of the FSIA's 

expropriation exception. Id. at 84-86. 
110

 Algiers Agreement, supra note 6, art. 5, ¶ 1. 
111

See EECC, Decision No. 1, §§ A-D (Perm. Ct. Arb. 2001), available at http://www.pca-

cpa.org/showpage.asp?pag_id=1151 (last visited June 15, 2007). 
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interpret the Algiers Agreement from Article 5(1) of that agreement.
112

 The 

Commission concluded that if the parties had envisioned the grant of supervisory 

authority, they would have expressly provided for it.
113

 The Commission contrasted 

this approach with the jurisdiction of the Iran-United States Claims Tribunal, which 

was given express authority to decide disputes regarding the interpretation and 

application of the Claims Settlement Declaration agreed to by Iran and United 

States.
114

 This decision left the issue of authority to interpret the Algiers Agreement as 

it relates to the Claims Commission's work an open question. 

 

However, the Commission's subsequent decisions make clear that it did not 

completely refrain from filling this gap.  One such example is its decision on 

Ethiopia's jus ad bellum claim.
115

 In that case, Eritrea argued that the Commission 

lacked jurisdiction because the Algiers Agreement assigned the authority to determine 

the “origins of the conflict”--and, thus, a party's resort to force--to an independent 

investigative body.
116

 Eritrea relied on Article 3 of the agreement, which states that 

“[i]n order to determine the origins of the conflict, an investigation will be carried out 

on the incidents of 6 May 1998 and on any other incident prior to that date which 

could have contributed to a misunderstanding between the parties regarding their 

common border, including the incidents of July and August 1997.”
117

 In interpreting 

this provision, the Commission held that the terms “origins of the conflict” and 

“misunderstanding between the parties regarding their common border” did not refer 

to the legal issue of whether Eritrea unlawfully resorted to the use of force.
118

 More 

importantly, the Commission stated that “it seems clear that Article 3 was carefully 

drafted to direct the impartial body to inquire into matters of fact, not to make any 

determinations of law. This Commission is the only body assigned by the Agreement 

with the duty of deciding claims of liability for violations of international law.”
119

 

Thus, this decision provides an example of the Commission's assertion of interpretive 

authority despite its decision regarding supervisory jurisdiction. However, such 

authority was indeed vital for the proper disposition of cases brought under the 
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 See id. § A. 
113

 See id. 
114

 See Claims Settlement Declaration, supra note 9, art. II, ¶ 3 (“The Tribunal shall have 

jurisdiction, as specified in Paragraphs 16-17 of the Declaration of the Government of 

Algeria of January 19, 1981, over any dispute as to the interpretation or performance of any 

provision of that Declaration.”). 
115

 Ethiopia's jus ad bellum claim is one of several claims that it presented against Eritrea. 

Although Eritrea also presented several independent claims based on alleged violations of 

international humanitarian law, it did not have a jus ad bellum claim against Ethiopia. The 

parties' most important claims based on alleged violations of international humanitarian law 

are discussed under different headings in Part III. See infra Part III. 
116

 See EECC, Jus Ad Bellum, Ethiopia's Claims 1-8, ¶ 3 (2005). 
117

 Algiers Agreement, supra note 6, art. 3, ¶ 1. 
118

 EECC, Jus Ad Bellum, Ethiopia's Claims 1-8, ¶ 4 (2005). 
119

 Id. ¶ 4. 



 

 56

Algiers Agreement. 

 

          2. Temporal Jurisdiction 

 

The Commission defined the scope of its temporal jurisdiction in the first decision it 

rendered, concluding: 

 

[T]he central reference point for determining the scope of [the 

Commission's] mandate under Article (5)1 of the Agreement is 

the conflict between the parties.  In the overall context of the 

relevant documents cited in Article (5)1, the Commission 

understands this to mean the armed conflict that began in May 

1998 and was formally brought to an end by the Agreement on 

December 12, 2000.  There is a presumption that claims arising 

during this period “relate to” the conflict and are within the 

Commission's jurisdiction.
120

  

       The Commission went on to conclude: 

 

[C]ertain claims associated with events after December 12, 

2000, may also “relate to” the conflict, if a party can 

demonstrate that those claims arose as a result of the armed 

conflict between the parties, or occurred in the course of 

measures to disengage contending forces or otherwise to end 

the military confrontation between the two sides.
121

  

 

As an example, the Commission cited claims that could potentially arise for violations 

of international humanitarian law that might have occurred as the military forces were 

withdrawing from  occupied territory after December 12, 2000.
122

 In its later partial 

awards, the Commission noted that this principle was “in harmony with important 

international humanitarian law principles, which continue to provide protection 

throughout the complex process of disengaging forces and addressing the immediate 

aftermath of armed conflict.”
123

  

 

The Commission's temporal jurisdiction was tested during the prisoner of war 

proceedings, the first round of claims heard by the Commission.  During these 

proceedings, the issue arose whether Eritrea's claim of alleged mistreatment of 
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 EECC, Decision No. 1, § B (2001). 
121

 Id. ¶ C. 
122

 Id. 
123

 EECC, Civilians Claims, Eritrea's Claims 15, 16, 23 & 27-32, ¶ 15 (2004) (citing Geneva 

Convention Relative to the Protection of Civilian Persons in Time of War art. 6, Aug. 12, 

1949, 6 U.S.T. 3517, 3522) (“Protected persons whose release, repatriation or re-
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prisoners of war, including a delay in repatriation of prisoners following the signing of 

the Algiers Agreement on December 12, 2000, was sufficiently related to the conflict 

to be within the Commission's jurisdiction.
124

 Ethiopia maintained that the 

Commission did not have jurisdiction over such claims,
125

 and, having taken this 

position, made no repatriation or related claims.
126

 Ethiopia further argued that the 

repatriation issue was governed by Article 2 of the Algiers Agreement, which 

provided that “[i]n fulfilling their obligations under international humanitarian law . . . 

the parties shall without delay release and repatriate all prisoners of war,”
127

 rather 

than Article 118 of Geneva Convention III.
128

 As such, Ethiopia argued that the 

Claims Commission could not decide the repatriation issue because doing so would 

require it to entertain a claim concerning “the interpretation or implementation of the 

[Algiers] Agreement,” which, as discussed in the preceding section, the Commission 

had earlier found it was not empowered to do.
129

  

 

The Commission concluded that it had jurisdiction to address the repatriation claim 

and other claims of mistreatment arising after the signing of the Algiers Agreement.
130

 

The Commission stated that “the timely release and repatriation of POWs is clearly 

among the types of measures associated with disengaging contending forces and 

ending the military confrontation between the two Parties that fall within the scope” of 

its jurisdiction.
131

 The Commission further rejected Ethiopia's argument that the 

Commission was prevented from addressing the repatriation claim because doing so 

would require it to interpret the Algiers Agreement.
132

 The Commission observed that 

Article 118 of Geneva Convention III was still in play and that “[i]t frequently occurs 

in international law that a party finds itself subject to cumulative obligations arising 

independently from multiple sources.”
133

 The Commission went on to hold Ethiopia 

liable for the delayed repatriation of Eritrean POWs.
134

  

 

The Commission was not as sympathetic to Eritrea's claim that “the alleged forcible 

expulsion from Ethiopia of 722 persons in July 2001” was a claim related to the 
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 See EECC, Prisoners of War, Eritrea's Claim 17, §§ III, V.A.; EECC, Prisoners of War, 

Ethiopia's Claim 4, §§ III, V.A. 
125

 E.g., EECC, Prisoners of War, Eritrea's Claim 17, ¶ 16 (2003). The final repatriation of 
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 Id. ¶ 18. 
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 See id. (citing Military and Paramilitary Activities (Nicar. v. U.S.), 1986 I.C.J. 14, ¶¶ 174-

178 (June 27)). 
134
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conflict and, thus, fell within the Commission's temporal jurisdiction.
135

 With no 

discussion of the evidence presented on the issue, the Commission concluded that “the 

record did not establish that this event was related to the disengagement of forces or 

otherwise fell within the scope of the Commission's jurisdiction pursuant to Decision 

No. 1.”
136

  

 

The Commission also took a more limited approach to its temporal jurisdiction with 

respect to Eritrea's claim against Ethiopia for allegedly preventing displaced Eritreans 

from returning to their homes in territory under the continued occupation of Ethiopia 

in violation of Article 49 of Geneva Convention IV.
137

 Eritrea argued that because the 

original displacement of these individuals occurred during the conflict, their inability 

to return home “related to the conflict.”
138

 Eritrea relied on the Commission's earlier 

decision regarding temporal jurisdiction in the prisoners of war proceedings by 

seeking to analogize the position of these individuals with the prisoners of war whose 

repatriation was delayed.
139

 The Commission, however, did not agree with the analogy 

and concluded that Eritrea's claim for the alleged prevention of the displaced persons' 

return did not meet the requirements of Decision No. 1.
140

 The Commission stated that 

the requirement to repatriate prisoners of war was “an explicit element of an 

integrated body of law, Geneva Convention III of 1949, brought into operation by the 

war,”
141

 whereas “Geneva Convention IV creates no corresponding duty with respect 

to the return of displaced civilians.”
142

 The Commission observed that it “appreciates 

the importance of the resettlement of displaced persons after the close of hostilities, 

but claims relating to these matters fall outside of the restricted temporal scope of its 

jurisdiction under the Agreement. Indeed, return or resettlement is likely to require 

considerable time and resources, extending long after the conflict's end.”
143
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 EECC, Civilians Claims, Eritrea's Claims 15, 16, 23 & 27-32, ¶ 16 (2004). 
136

 Id. 
137

 See EECC, Western Front, Arial Bombardment and Related Claims, Eritrea's Claims 1, 3, 
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 Id. ¶ 126. 
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142
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Thus, although the Commission indicated a willingness in the first round of 

proceedings to take a somewhat expansive interpretation of its temporal jurisdiction, it 

took a more limited approach in later proceedings.  Although the Commission's 

discussion of why the alleged expulsion of individuals in July 2001 was not related to 

the conflict was rather cursory, its later discussion regarding the alleged prevention of 

displaced persons from returning to occupied territory involved a much more thorough 

discussion of the applicable law and facts. 

 

         3. Extinguishing of Claims Not Filed By December 12, 2001 

 

The Commission found that several claims that were not filed by December 12, 2001, 

were extinguished pursuant to Article 5, paragraph 8 of the Algiers Agreement for not 

having been timely filed.
144

 During the prisoner of war proceedings, the Commission 

found three such claims filed by Eritrea.
145

 Eritrea argued that it had not discovered 

the violation at issue in one of these claims until after the filing deadline, but the 

Commission rejected this argument.
146

 With respect to the other two claims that were 

extinguished, the Commission recognized “[t]hat, during the proceedings, the Parties 
                                                                                                                                                         

zone was established in the Cessation of Hostilities Agreement. Id. ¶ 129. 
144

 EECC, Diplomatic Claim, Ethiopia's Claim 8, ¶¶ 10-13 (2005); EECC, Diplomatic Claim, 

Eritrea's Claim 20, ¶¶ 9-12 (2005); EECC, Western Front, Aerial Bombardment and 

Related Claims, Eritrea's Claims 1, 3, 5, 9-13, 14, 21, 25 & 26, ¶¶ 86-87 (2005); EECC, 

Civilians Claims, Ethiopia's Claim 5, ¶¶ 19-21 (2004); EECC, Civilians Claims, Eritrea's 

Claims 15, 16, 23 & 27-32, ¶ 22 (2004); EECC, Central Front, Eritrea's Claims 2, 4, 6, 7, 8 

& 22, ¶¶ 11-17 (2004); EECC, Prisoners of War, Eritrea's Claim 17, ¶¶ 23-29 (2003); 

EECC, Prisoners of War, Ethiopia's Claim 4, ¶¶ 19-21 (2003). The Algiers Agreement 

states that “[a]ll claims submitted to the Commission shall be filed no later than one year 

from the effective date of this agreement.... [S]uch claims that could have been and were 
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 EECC, Prisoners of War, Eritrea's Claim 17, ¶ 25 (2003). These included the following: (1) 

the claim that Eritrean prisoners of war “were subjected to insults and public curiosity” in 

violation of Article 13 of Geneva Convention III; (2) the claim that female Eritrean 

prisoners of war “were accorded inappropriate housing and sanitation conditions” in 

violation of Articles 25 and 29 of Geneva Convention III; and (3) the claim that Eritrean 

prisoners of war “were mistreated during transfers between camps” in violation of Article 

46 of Geneva Convention III. Id. ¶ 24. Eritrea's claim that its civilians were detained in 

camps with prisoners of war was deferred to the Civilians Claims proceedings during which 

the Commission ultimately concluded that Ethiopia was not liable for this alleged violation. 

Id. ¶¶ 24, 28; EECC, Civilians Claims, Eritrea's Claims 15, 16, 23 & 27-32, ¶¶ 119-22 

(2004). 
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 See EECC, Prisoners of War, Eritrea's Claim 17, ¶ 26 (2003) (Eritrea explained that it did 

not discover a website operated by Ethiopia containing photographs and personal 

information about Eritrean prisoners of war, which Eritrea contended subjected the 

prisoners of war to “insults and public curiosity,” until after the deadline had passed.). 
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may wish to refine their legal theories or present more detailed or accurate portrayals 

of the underlying facts.”
147

 Nonetheless, the Commission concluded that these two 

claims were not “identified with the degree of clarity required to permit balanced and 

informed proceedings.”
148

 The Commission also found that one claim filed by 

Ethiopia--the repatriation claim discussed above--was extinguished, which followed 

from the position taken by Ethiopia that such a claim was outside the temporal scope 

of the Commission's jurisdiction.
149

  

 

The Commission also dismissed several claims filed by Eritrea during the proceedings 

for the Central Front on the grounds that they were not timely filed.  Four of these 

claims were dismissed summarily for not having been included in Eritrea's statements 

of claim: (1) “[a]lleged violations of international law by Ethiopia occurring after 

March 2001;” (2) “[a]lleged continuing unlawful occupation that occurred after March 

2001;” (3) “[a]lleged unlawful use of landmines by Ethiopia” in one geographic area; 

and (4) “[a]lleged conduct by Ethiopia of unlawful “political re-education” classes in 

one geographic area.
150

  

 

Two other claims pursued by Eritrea were also dismissed in whole or in part, but they 

prompted further discussion by the Commission.  The first claim was Eritrea's 

allegation that Ethiopia had unlawfully failed or refused to stop illegal action by 

Ethiopian soldiers in two geographic areas in Eritrea.
151

 The Commission observed 

that Eritrea's statement of claim for one of the geographic areas had made a reference 

to an Ethiopian officer ignoring rape complaints.
152

 The Commission observed, 

however, that the particular statement of claim did “not include in its list of relevant 

treaty articles any dealing with the responsibility of commanders; nor, more 

importantly, [did] it include any reference to the failure of commanders to stop illegal 

conduct by the troops under their command when it lists the violations of international 

law” upon which Eritrea based its claims for that geographic area.
153

 As such, the 

Commission concluded that this claim was not stated with the degree of specificity 

required and found that it was extinguished pursuant to Article 5, paragraph 8.
154

 The 

Commission made a similar finding with respect to the other geographic area 

addressed by Eritrea as part of this claim, observing that Eritrea had made no 

reference to the failure or refusal of Ethiopian commanders in this geographic area to 

stop the illegal conduct of soldiers serving under them.
155
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The second claim that the Commission explored in more detail before finding that part 

of it was extinguished was Eritrea's claim concerning alleged violations of Protocol II 

to the 1980 Convention on Certain Conventional Weapons and Protocol I to Geneva 

Convention IV.
156

 The Commission concluded that although its Rules of Procedure 

required a “‘precise statement’ of ‘the violation or violations of international law on 

the basis of which the claim or claims are alleged to have arisen,’ [they did] not 

require that the Statement of Claim specify every treaty article that might be relevant 

to a claimed illegal act.”
157

 The Commission went on to explain that what was 

“required is adequate notice to the Respondent of the act that gives rise to the claim 

and the assertion that it was in violation of applicable international law.”
158

 Thus, the 

Commission concluded, for example, that “where illegal use of mines or booby-traps 

is alleged in [Eritrea's] Statement of Claim, the claim is not extinguished simply 

because no reference is made to Protocol II of 1980.”
159

 On the other hand, the 

Commission concluded that Eritrea's claim with respect to “undefended localities” 

under Article 59 of Protocol I was extinguished because Eritrea had not referred to 

“undefended localities” in its Statements of Claim.
160

 Although the Commission did 

not articulate the precise contours of its findings, it appears that failure by a party to 

state the factual basis for its claims in its Statements of Claim was more likely to lead 

to that claim being extinguished than any omission of the legal grounds for the claim. 

 

Ethiopia likewise fell victim to claim extinguishment during the proceedings related to 

the civilian claims.
161

 During these proceedings, Eritrea argued that eighteen specific 

claims being pursued by Ethiopia had not been properly identified in Ethiopia's 

                                                                                                                                                         

Eritrea were “intentional or deliberate actions by the Ethiopian army” and not done by 

omission). 
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 See id. ¶ 17. 
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 Id. The Commission built on this statement in a later partial award when it observed that 
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 EECC, Civilians Claims, Ethiopia's Claim 5, ¶¶ 20-21 (2004). Ethiopia also made 

timeliness challenges to some of the claims Eritrea pursued during the “Civilians Claims” 

proceedings and the “Western Front, Aerial Bombardment and Related Claims” 

proceedings; however, these challenges were rejected by the Commission. EECC, Civilians 

Claims, Eritrea's Claims 15, 16, 23 & 27-32, ¶ 22; EECC, Western Front, Aerial 

Bombardment and Related Claims, Eritrea's Claims 1, 3, 5, 9-13, 14, 21, 25 & 26, ¶¶ 86-87 
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Claims” proceedings. EECC, Diplomatic Claim, Ethiopia's Claim 8, ¶¶ 10-13 (2005); 

EECC, Diplomatic Claim, Eritrea's Claim 20, ¶¶ 9-12 (2005). 
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statements of claim.
162

 The Commission found that three of these claims had not been 

timely raised: (1) failure to provide proper transport conditions to or among detention 

camps; (2) exposure of Ethiopian detainees and internees to public curiosity; and (3) 

forcing Ethiopians to donate blood.
163

 The Commission noted that many of the 

remaining challenged claims were part of more general claims such as Ethiopia's 

claim for “unlawful treatment and conditions of confinement,” that had been 

sufficiently articulated in Ethiopia's Statements of Claim.
164

  

 

       4. Claims on Behalf of Non-Nationals 

 

When claims are asserted by states on behalf of individuals against another state, 

nationality is often the single most important factor for the determination of legal 

standing.
165

 This issue was one of the most difficult adjudicatory challenges that the 

Eritrea-Ethiopia Claims Commission faced. The issue had distinct peculiarity because 

it emanated from a remarkably unique and complex set of circumstances. These 

circumstances are briefly described as follows. 

 

Eritrea claimed that all inhabitants of present-day Eritrea and persons of Eritrean 

descent who had never acquired another nationality were nationals of Ethiopia until 

Eritrean independence in 1993.
166

 The issue of nationality remained unresolved 
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        Id. 
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following Eritrea's independence and became further complicated when the two 

parties went to war in 1998.
167

  

 

The most important dispute between the parties regarding nationality related to the 

manner of Eritrea's independence.  Eritrea's official independence in May 1993
168

 

followed a referendum held pursuant to a proclamation that the Eritrean Provisional 

Government issued in April 1992.
169

 The provisional administration had been 

established in May 1991 following the EPLF's gaining of control over the territory of 

present-day Eritrea.
170

 Eritrea's legal status between May 1991 and May 1993 was 

ambiguous and, as such, was a disputed fact.
171

  

 

Following the start of the conflict between Ethiopia and Eritrea in May 1998, Ethiopia 

expelled thousands of persons of Eritrean origin on national security grounds.
172

 

Eritrea argued that Ethiopia's expulsion was contrary to international law because, 

among other things, it amounted to a denationalization of Ethiopian nationals because 

of their Eritrean descent.
173

 Ethiopia, on the other hand, argued that the expelled 

individuals had acquired Eritrean nationality as of the time of the Eritrean referendum 

by operation of (1) the Eritrean proclamation that set forth the requirements for the 

referendum
174

 and (2) Ethiopia's own nationality law.
175

 Under the referendum 

proclamation, every individual taking part in the referendum had to be able to 

demonstrate that he or she was an Eritrean national.
176

 And, according to Ethiopia's 
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        Id. ¶ 41 (citing Proclamation No. 21/1992 of the Provisional Government of Eritrea (Apr. 

7, 1992)). 
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nationality law, anyone who acquired another nationality lost his or her Ethiopian 

nationality by operation of law.
177

  

 

This argument was complicated by Ethiopia's continued treatment of these 

individuals--i.e., persons of Eritrean descent who had taken part in the Eritrean 

referendum--like its own nationals from 1993 to 1998, including the issuance of 

passports and granting of all citizenship privileges pursuant to an agreement made 

between the two parties.
178

 The agreement, which was in the form of meeting minutes 

signed by high-ranking officials of the two governments in 1996, provided that “on 

the question of nationality, it was agreed that Eritreans who have so far been enjoying 

Ethiopian citizenship should be made to choose and abide by their choice.”
179

  

 

The two major issues that arose were (1) whether registering to vote for the Eritrean 

referendum, which required one to possess Eritrean nationality as set forth under the 

Eritrean nationality law issued by the provisional government of Eritrea, amounted to 

the acquisition of Eritrean nationality before the Eritrean state was formally 

established,
180

 and (2) whether Ethiopia's continued treatment of individuals as its own 

citizens who qualified under the Eritrean nationality law as Eritrean nationals 

amounted to the recognition of the continuity of their Ethiopian nationality.
181

  

 

The Commission came up with a creative resolution commensurate with its arbitral 

role.  It held that registering for the Eritrean referendum could not have been done 

without legal consequences.
182

 At the same time, however, the Commission concluded 

that continued treatment of individuals as nationals, including issuance of passports, 

“is an internationally significant act, not a casual courtesy.”
183

 Consequently, “the 

Commission conclude [d] that those who qualified to participate in the Referendum in 

fact acquired dual nationality. They became citizens of the new State of Eritrea 

pursuant to Eritrea's Proclamation No. 21/1992, but at the same time, Ethiopia 

continued to regard them as its own nationals.”
184
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In its determination, the Commission did not rely on international precedent because it 

had to resolve an unprecedented set of issues.  In this case, the issues of nationality 

and a state's legal standing to claim on behalf of individuals arose in a manner that 

clearly diverged from the manner in which these issues had traditionally arisen in the 

context of international disputes. 

 

The standing of dual nationals in international law has long been a subject of immense 

controversy.
185

 International tribunals often consider two competing theories: the 

theory of non-responsibility and the theory of dominant-and-effective nationality.
186

 

The theory of non-responsibility “is based on the principle of sovereign equality of 

states”
187

 because the determination of nationality has always been considered the 

exclusive prerogative of the state.
188

 Under this theory, if two states consider the same 

                                                                                                                                                         

(describing the legal criteria of statehood); Akehurst's Modern Introduction to International 

Law 75-81 (Peter Malanczuk ed., 7th rev. ed. 1997) (describing the definition of a state for 

purposes of international law). 
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the country with which in the circumstances he appears to be in fact most closely 

connected. 

        Id.  But see Nissim Bar-Yaacov, Dual Nationality, in 54 Libr. World Aff. 214-17 (George 

W. Keeton & George Schwarzenberger eds., 1961); L. Oppenheim, International Law 348 

(H. Lauterpacht ed., 8th ed. 1955) (contending that dual nationals could not bring claims 

against either of their states of nationality). 
186

 Khan, supra note 165, at 122. 
187

 Id. 
188

 See, e.g., Convention on Certain Questions Relating to the Conflict of Nationality Laws, 

supra note 185, art. 1 (“It is for each State to determine under its own law who are its 

nationals. This law shall be recognised by other States in so far as it is consistent with 

international conventions, international custom, and the principles of law generally 

recognised with regard to nationality.”). See generally Brownlie, supra note 184. 
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individual to be their national, any choice between the two by an international tribunal 

is considered a preference for the nationality laws of one nation over the other.
189

 This 

is believed to negate the principle of sovereign equality of nations.
190

  

 

The theory of dominant-and-effective nationality, on the other hand, is based 

primarily on the seminal Nottebohm case decided by the International Court of Justice 

(ICJ) in 1955.
191

 In that case, the ICJ held that nationality is: 

 

        [A] legal bond having as its basis a social fact of attachment, a 

genuine connection of existence, interests and sentiments, 

together with the existence of reciprocal rights and duties. It may 

be said to constitute the juridicial expression of the fact that the 

individual upon whom it is conferred, either directly by law or as 

the result of an act of the authorities, is in fact more closely 

connected with the population of the State conferring nationality 

than with that of any other State.
192

  

 

The ICJ also said that in cases where a preference needs to be made as to “the real and 

effective nationality,” arbitrators look at “the habitual residence of the individual . . . 

the centre of his interests, his family ties, his participation in public life, [and] 

attachment shown by him for a given country and inculcated in his children . . . .”
193

 

Despite its recent origin, the theory of dominant-and-effective nationality has been 

                                                           
189

 See Khan, supra note 165, at 122. 
190

 Id. at 122-123. For example, Guy I.F. Leigh argues that: 

               [I]f both nationalities are valid, then to permit one state to represent the individual 

against his other state would be given greater effect to the nationality of the claimant 

state, thus denying this sovereign equality.  Therefore, neither state of which the 

individual is a national may represent him against the other state whose nationality he 

possesses. 

         Guy I.F. Leigh, Nationality and Diplomatic Protection, 20 Int'l & Comp. L.Q. 453, 460 

(1971) quoted in Khan, supra note 165, at 122-123.  Under this theory, the practical 

difficulties associated with dual nationality are emphasized as follows: 

               [T]he State of one of his nationalities can never give him, or his interests, diplomatic 

protection or support, or bring an international claim on his behalf, against the State 

of his other nationality even if he is not at the time resident in that State, and is 

resident in the territory of the State desiring to claim.  If this were not so, a dual 

national having a grievance against the authorities of one of his countries, in which he 

was resident, would only have to remove to the other in order to be able to obtain 

foreign support. 

         Gerald Fitzmaurice, The General Principles of International Law Considered from the 

Standpoint of the Rule of Law, 92 Recueil des Cours 1, 193 (1957), quoted in Khan, supra note 

165, at 123. 
191

 Nottebohm Case (Liech. v. Guat.), 1955 I.C.J. 4 (Apr. 6). 
192

 Id. at 23. 
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 Id. at 22. 
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recognized as a general principle of international law,
194

 unlike the principle of non-

responsibility. 

 

As indicated above, in resolving the nationality issue between Eritrea and Ethiopia, 

the Claims Commission concluded that some individuals did indeed acquire dual 

nationality.
195

 However, the Commission did not deem it necessary to determine the 

dominant-and-effective nationality of the dual nationals, mainly because the issue of 

legal standing had already been determined by the Algiers Agreement.
196

 Rather, the 

Commission followed a completely different, perhaps unprecedented, line of inquiry 

because the issue was whether Ethiopia had in fact engaged in unlawful 

denationalization of its own nationals.
197

 Ironically, the claimant was another state 

                                                           
194

 Although the theory of dominant-and-effective nationality is generally recognized, there is 

some dispute as to whether it has acquired the status of customary law. Ian Brownlie, for 

example, argues that the theory of dominant-and-effective nationality is a general principle 

of international law and should be recognized as such. See Brownlie, supra note 184, at 19. 

Others offer a more cautious endorsement. See, e.g., Mahoney, supra note 185, at 728. Case 

No. A/18 of the Iran-United States Claims Tribunal “represents the most affirmative 

statement to date that the applicable rule of international law with regard to dual nationals 

is that of dominant and effective nationality.” Notes, supra note 185, at 622 (citing Iran-

United States Claims Tribunal: Decision in Case No. A/18, 23 I.L.M., 489, 497-99). In 

Esphahanian v. Bank Tejarat, the Iran-United States Claims Tribunal held that “the 

Tribunal had jurisdiction (a) over claims against Iran by dual Iran-United States nationals 

when the dominant and effective nationality of the Claimant is that of the United States and 

(b) over claims against the United States by dual Iran-United States nationals when the 

dominant and effective nationality of the Claimant is that of Iran.” Award No. 31-157-2 

(Mar. 29, 1983), reprinted in 2 Iran-U.S. Cl. Trib. Rep. 157, 166 (1983). In fact, the 

Tribunal added a “caveat” to this principle because it recognized that some claimants might 

attempt to seek redress as U.S. nationals for rights that they had acquired solely because of 

their Iranian nationality. Nancy Amoury Combs, Toward A New Understanding of Abuse 

of Nationality in Claims Before the Iran-United States Claims Tribunal, 10 Am. Rev. Int'l 

Arb. 27, 28 (1999). In such instances, the Tribunal looked at two fundamental questions: 

(1) whether the ownership of the property in question was reserved by law to Iranian 

nationals and (2) the manner of the claimant's acquisition of such property. Id. 
195

 EECC, Civilians Claims, Eritrea's Claims 15, 16, 23 & 27-32, ¶ 51 (2004).     The 

Commission considered the effects of this determination to be in two different groups: 

persons who were expelled from urban and rural areas and persons who chose to join 

family members who were expelled.  See id. ¶¶ 80-97. 
196

 See Algiers Agreement, supra note 6, art. 5, ¶ 9 (“In appropriate cases, each party may file 

claims on behalf of persons of Ethiopian or Eritrean origin who may not be its nationals. 

Such claims shall be considered by the Commission on the same basis as claims submitted 

on behalf of that party's nationals.”). In arbitral proceedings, parties ordinarily agree to 

certain jurisdictional matters. Though unprecedented, this provision was endorsed by the 

Commission. In fact, even the doctrine of non-responsibility recognizes waiver by mutual 

consent. See H. Lauterpacht, The Subjects of the Law of Nations, 63 L.Q. Rev. 438, 457 

(1947), cited in Khan, supra note 165, at 123. 
197

 See EECC, Civilians Claims, Eritrea's Claims 15, 16, 23 & 27-32, ¶¶ 57-58. 
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whose nationality was held by the represented individuals.
198

 If it were not for the 

Algiers Agreement, under international law discussed above, Eritrea would have had 

to prove that it was the source of the dominant-and-effective nationality in order to 

present a claim against Ethiopia. Even then, the claim would have been exceedingly 

strange because it would have to allege that, Eritrea, as the repository of the dominant-

and-effective nationality, would seek compensation on behalf of the same individuals 

who were deprived of their non-dominant nationality by Ethiopia. That strange option 

was foreclosed by the Algiers Agreement. The facts of this case were unprecedented, 

and as indicated above, in determining the issues that arose out of these facts, the 

Commission engaged in a creative application of existing norms and contributed its 

own methods of resolving claims against a state on behalf of individual claimants 

whose nationality was at issue. 

 

B. Applicable Law 

 

The Algiers Agreement provides that the Commission shall adjudicate claims that 

“result from violations of international humanitarian law, including the 1949 Geneva 

Conventions, or other violations of international law.”
199

 The Agreement excludes 

from the Commission's jurisdiction “claims arising from the cost of military 

operations, preparing for military operations, or the use of force, except to the extent 

that such claims involve violations of international humanitarian law.”
200

 The Algiers 

Agreement further mandates that “[i]n considering claims, the Commission shall 

apply relevant rules of international law.”
201

 Relying on Article 38, paragraph 1, of the 

Statute of the International Court of Justice, the Commission's rules of procedure 

identified the relevant rules as: 

 

        (1) International conventions, whether general or particular, establishing 

rules ex   pressly recognized by the parties; 

        (2) International custom, as evidence of a general practice accepted as law; 

        (3) The general principles of law recognized by civilized nations; [and] 

        (4) Judicial and arbitral decisions and the teachings of the most highly 

qualified public   cists of the various nations, as subsidiary 

means for the determination of rules of    law.
202

 

In addition, the parties did not dispute that the armed conflict that occurred between 

them was an international armed conflict and that the applicable laws relating to 
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 Id. ¶ 63. 
199

 Algiers Agreement, supra note 6, art. 5 ¶ 1. 
200

 Id. art. 5 ¶ 1. 
201

 Id. art. 5 ¶ 13.     It is important to note that as described above, in Eritrea's Civilians 

Claims, the Commission in fact looked at Ethiopia's 1930 nationality law in reaching its 

conclusion.  See EECC, Civilians Claims, Eritrea's Claims 15, 16, 23 & 27-32, ¶¶ 43, 46, 

59 (2004). 
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 See EECC, Prisoners of War, Eritrea's Claim 17, ¶ 31 (2003). 
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international armed conflicts applied.
203

 During the proceedings, international 

humanitarian law would prove to be the key source of law.
204

  

 

By way of comparison, the applicable substantive rules of the Iran-United States 

Claims Tribunal are stated more generally as “[t]he Tribunal shall decide all cases on 

the basis of respect for law, applying such choice of law rules and principles of 

commercial and international law as the Tribunal determines to be applicable, taking 

into account relevant usages of the trade, contract provisions and changed 

circumstances.”
205

 Thus, in terms of the applicable law, it appears that the Iran-United 

States Claims Tribunal enjoys more latitude and flexibility than the Eritrea-Ethiopia 

Claims Commission because the Tribunal was essentially empowered to determine the 

law that applied. Indeed, in interpreting the provision dealing with the applicable law, 

the Iran-United States Claims Tribunal stated that it was given extraordinary latitude 

in choosing from among a variety of sources of law, including municipal laws and 

general principles of international public and private laws.
206

  

 

With respect to the applicable law for the adjudication of claims by the UNCC, the 

Governing Council Rules state that 

 

In considering the claims, Commissioners will apply Security 

Council Resolution 867 (1991) and other relevant Security 

Council resolutions, the criteria established by the Governing 

Council for particular categories of claims, and any pertinent 

decisions of the Governing Council.  In addition, where 

necessary, Commissioners shall apply other relevant rules of 

international law.
207

  

Thus, although general principles of international law are important sources of law for 

all three tribunals, there is a clear emphasis on international humanitarian law, 

particularly the Geneva Conventions, in the establishment of the Eritrea-Ethiopia 

Claims Commission. 
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 EECC, Central Front, Ethiopia's Claim 2, ¶¶ 13, 14 (2004); EECC, Civilians Claims, 

Ethiopia's Claim 5, ¶ 22 (2004). 
204

 See EECC, Civilians Claims, Ethiopia's Claim 5, ¶ 24 (2004) (Norms derived from 

international humanitarian law “were the central element of the Parties' legal relationships 

during the conflict, and both Parties drew upon them heavily in framing their cases.”). 
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 Claims Settlement Declaration, supra note 9, art. V. 
206

 David J. Bederman, The Glorious Past and Uncertain Future of International Claims 

Tribunals, in International Courts for the Twenty-First Century 161, 176 (Mark W. Janis 

ed., 1992). 
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United Nations Compensation Commission at the 27th Meeting, Sixth Session Held on 26 

June 1992 art. 31, U.N. Doc. S/AC.26/1992/10 (June 26, 1992), available at 

http://www2.unog.ch/uncc/. 



 

 70

Several issues arose during the proceedings concerning applicable-law issues.  Three 

of the key issues are addressed below, namely the Commission's findings that (1) 

customary international law as reflected by the Geneva Conventions was the primary 

source of law for the proceedings; (2) recently developed international landmine 

conventions create only treaty obligations and do not yet reflect customary 

international law; and (3) international humanitarian law and international human 

rights law concurrently apply during armed conflict.  Each of these issues is discussed 

in turn below. 

 

           1. Customary Law As Reflected by the Geneva Conventions 

 

A significant issue arose regarding the applicable law in the prisoner-of-war 

proceedings.  Although the most obvious source of law concerning the treatment of 

prisoners of war was Geneva Convention III, and both Eritrea and Ethiopia relied on 

and cited this instrument extensively during the proceedings,
208

 Eritrea did not accede 

to the Geneva Convention until August 14, 2000, well after active hostilities had come 

to an end.
209

 This timing led to disagreement between the parties over its 

applicability.
210

  

 

Eritrea had been part of Ethiopia when the latter signed all four of the Geneva 

Conventions in 1949 and ratified them in 1969.
211

 As such, the conventions were in 

force in Ethiopia when Eritrea achieved its independence in 1993.
212

 The 

Commission, however, found that Eritrea had not automatically succeeded to the 

Geneva Conventions “desirable though such succession would be as a general matter” 

given that “senior Eritrean officials made clear that Eritrea did not consider itself 

bound by the Geneva Conventions” following independence.
213

 This finding was 

buttressed by the fact that the International Committee of the Red Cross (ICRC) also 

did not consider Eritrea to be bound by the Geneva Conventions prior to its accession 

to those treaties in 2000
214

 and that Eritrea did not permit the ICRC to access its 

prisoner-of-war camps.
215

 For the same reasons, the Commission further held that 

Eritrea was not bound by the Geneva Conventions by virtue of Article 2 (common to 

the four conventions), which provides that a party to the Geneva Conventions “shall . . 

. be bound by the Convention in relation to the [party not bound by the conventions], 

if the latter accepts and applies the provisions thereof.”
216
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http://www.icrc.org/web/eng/siteeng0.nsf/html/57JQQH (last visited June 15, 2007). 
210
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Rather than finding no applicable law, however, the Commission concluded that 

customary international law governed the relations between Eritrea and Ethiopia with 

respect to prisoners of war during the conflict and that “for most purposes, ‘the 

distinction between customary law regarding POWs and the Geneva Convention III is 

not significant.’”
217

 The Commission noted that the question of “the extent to which 

the[] provisions [of the Geneva Conventions] have become part of customary 

international law arises today only rarely” but observed that the Geneva Conventions 

were “concluded for the purpose of creating a treaty law for the parties to the 

convention and for the related purpose of codifying and developing customary 

international law that is applicable to all nations.”
218

 The Commission found support 

for the conclusion that the Geneva Conventions had “largely become expressions of 

customary international law” in the Nuclear Weapons decision of the International 

Court of Justice, UN documents, and the writings of preeminent international legal 

scholars.
219

 The Commission noted that this proposition had achieved “nearly 

universal acceptance” and that there was authority for the general proposition that 

rules pertaining to international humanitarian law achieved customary status more 

rapidly than other rules.
220

 Having found that the Geneva Conventions largely 

reflected customary international law, the Commission concluded that “[w]henever 

either Party asserts that a particular relevant provision of those Conventions should 

not be considered part of customary international law at the relevant time, the 

Commission will decide that question, and the burden of proof will be on the asserting 

Party.”
221

  

 

One of the specific claims in which this finding played a significant role was 

Ethiopia's claim against Eritrea for refusing to allow the ICRC to send delegates to 

visit Ethiopian prisoner-of-war camps in Eritrea during the conflict, including the 

                                                                                                                                                         

Eritrea's accession to the Geneva Conventions was made retroactive to the period covering 

the conflict by virtue of Article 5, Paragraph 1, of the Algiers Agreement, which referenced 

the application of the Geneva Conventions to the proceedings of the Claims 

Commission.  Id. ¶ 42. 
217

 Id. ¶ 38 (quoting Eritrea's Claim 17, Prisoners of War, Counter Memorial to Eritrea's Claim 

17 Memorial at 19); EECC, Civilians Claims, Eritrea's Claims 15, 16, 23 & 27-32, ¶ 28 

(2003). See generally Theodor Meron, Revival of Customary Humanitarian Law, 99 Am. J. 

Int'l L. 817, 818 (2005) (discussing customary international law issues). 
218

 EECC, Prisoners of War, Eritrea's Claim 17, ¶ 39 (2003). The Commission's observation 

regarding the rarity of the issue finds support from other authorities, but this point makes 

the Commission's finding regarding the applicability of customary international law all the 

more remarkable. See, e.g., Meron, supra note 217, at 817 (“In an era when international 

legal principles are increasingly codified in multilateral conventions, the overall importance 

of customary law has arguably eroded.”). 
219

 EECC, Prisoners of War, Eritrea's Claim 17, ¶ 40 (2003) (citing Legality of the Threat or 

Use of Nuclear Weapons, 1996 I.C.J. 226, ¶ 79 (July 8)). 
220

 Id. 
221

 Id. ¶ 41. See also Meron, supra note 195, at 819 n.19. 
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period prior to Eritrea's accession to the Geneva Conventions in August 2000.
222

 

Although Eritrea argued that ICRC visits were a treaty-based right stemming from 

Geneva Convention III and that such rights were procedural and had not attained 

customary status,
223

 the Commission observed that not only did the ICRC not agree 

with this position, “the ICRC ‘has played an indispensable humanitarian role in every 

armed conflict for more than a century.”’
224

 As such, the Commission concluded that: 

 

[It could not] agree with Eritrea's argument that provisions of the 

Convention requiring external scrutiny of the treatment of POWs 

and access to POWs by the ICRC are mere details or simply 

implementing procedural provisions that have not, in half a 

century, become part of customary international law.  These 

provisions are an essential part of the regime for protecting 

POWs that has developed in international practice, as reflected in 

Geneva Convention III.  These requirements are, indeed, “treaty-

based” in the sense that they are articulated in the Convention; 

but, as such, they incorporate past practices that had standing of 

their own in customary law, and they are of such importance for 

the prospects of compliance with the law that it would be 

irresponsible for the Commission to consider them inapplicable 

as customary international law.
225

  

 

Consequently, the Commission held Eritrea liable for failing to permit ICRC 

visits prior to August 2000 even though it had not yet ratified Geneva 

Convention III.
226

  

 

The Commission continued to apply the provisions of the Geneva Conventions as a 

reflection of customary international law throughout the course of the proceedings and 

expanded this approach to other international legal instruments.  In consideration of 

the parties' War Front claims, the Commission found that (1) the Hague Convention 

(IV) Respecting the Laws and Customs of War on Land of 1907 and its annexed 

Regulations and (2) the Additional Protocol I to the Geneva Conventions of 1977 had 

achieved customary international law status.
227

 Although it had no practical 
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312 (1978)). 
225

 Id. ¶ 61. 
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 See id. ¶ 62.     This violation also included Eritrea's refusal to permit the ICRC to register 
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consequence with respect to the matters pending before the Commission, the 

Commission was slightly more circumspect regarding the customary status of 

Protocol I, observing that “most” but not all “of the provisions of Protocol I were 

expressions of customary international humanitarian law.”
228

 However, the 

Commission confirmed in one award that it believed that Article 75 of Protocol I, 

which “articulates fundamental guarantees applicable to all ‘persons who are in the 

power of a Party to the conflict who do not benefit from more favorable treatment 

under the Conventions or under this Protocol,”’ had achieved customary status.
229

 

Similarly, the Commission noted that provisions of Protocol I relating to aerial 

bombardments--Articles 48, 51, 52, 57, and 58--had similarly become customary 

norms of international law: 

 

The provisions of Geneva Protocol I [relating to aerial 

bombardments] cited by the Parties represent the best and 

most recent efforts of the international community to state the 

law on the protection of the civilian population against the 

effects of hostilities.  The Commission believes that those 

provisions reflect a generally shared view that some of the 

practices of the Second World War, such as target area 

bombing of cities, should be outlawed for the future, and the 

Commission considers them to express customary 

international humanitarian law.
230

  

 

There was only one example of a party arguing that a specific provision of an 

international legal instrument had not attained customary status following the 

Commission's handling of the issue in the prisoner-of-war proceedings.  Ethiopia 

argued in its defense to an aerial bombardment claim, made by Eritrea for the 

targeting of a water reservoir, that Article 54 of Protocol I (which provides for the 

protection of objects indispensable to the survival of the civilian population) “was a 

new development in 1977 that had not become a part of customary international 

humanitarian law by the 1998-2000 war.”
231

 The Commission rejected this argument, 

observing that: 

 

        The Commission recognizes the difficulty it faces in deciding this 

question, as there have been less than three decades for State 

practice relating to Article 54 to develop since its adoption in 

1977.  Article 54 represented a significant advance in the prior 
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law when it was included in the Protocol in 1977, so it cannot be 

presumed that it had become part of customary international 

humanitarian law more than 20 years later.  However, the 

Commission also notes the compelling humanitarian nature of 

that limited prohibition, as well as States' increased emphasis on 

avoiding unnecessary injury and suffering by civilians resulting 

from armed conflict. The Commission also considers highly 

significant the fact that none of the 160 States that have become 

Parties to the Protocol has made any reservation or statement of 

interpretation rejecting or limiting the binding nature of that 

prohibition . . . .  The United States has not yet ratified Geneva 

Protocol I, but the Commission notes with interest that the 

United States Annotated Supplement (1997) to its Naval 

Handbook (1995) makes the significant comment that the rule 

prohibiting the intentional destruction of objects indispensable 

to the survival of the civilian population for the specific purpose 

of denying the civilian population of their use is a “customary 

rule” accepted by the United States and codified by Article 54, 

paragraph 2, of Protocol I. While the Protocol had not attained 

universal acceptance by the time these attacks occurred in 1999 

and 2000, it had been very widely accepted. The Commission 

believes that, in those circumstances, a treaty provision of a 

compelling humanitarian nature that has not been questioned by 

any statements of reservation or interpretation and is not 

inconsistent with general State practice in the two decades since 

the conclusion of the treaty may reasonably be considered to 

have come to reflect customary international humanitarian 

law.
232

  

 

Another example of the Commission's consideration of customary law as reflected in 

international legal instruments was its imposition of liability on Ethiopia for the 

destruction of an obelisk named the Stela of Matara, believed to be about 2,500 years 

old.
233

 The Commission concluded that Ethiopia, as the occupying power of the area 

around the obelisk when it was destroyed, was responsible for the damage,
234

 and 

based its decision on customary humanitarian law because the 1954 Hague 
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Convention on the Protection of Cultural Property was not applicable between the 

parties.
235

 The Commission noted that the deliberate destruction of historic 

monuments is a violation of Article 56 of the Hague Regulations, which, as discussed 

above, the Commission characterized as a customary norm of international law.
236

 

Moreover, the Commission stated that the obelisk was civilian property protected 

under Article 53 of Geneva Convention IV and Article 52 of Protocol I.
237

  

        2. Landmines: Treaty Based Obligations 

 

In contrast to its findings with respect to the Geneva Conventions, Hague Conventions 

and Regulations, and Protocol I, the Commission held that (1) the Convention on 

Prohibition or Restrictions on the Use of Certain Conventional Weapons Which May 

be Deemed to be Excessively Injurious or to Have Indiscriminate Effects; (2) the 

Protocol on Prohibitions or Restrictions on the Use of Mines, Booby- Traps and Other 

Devices (“Protocol II of 1980”), and that Protocol as amended on May 3, 1996; and 

(3) the Convention on the Prohibition of the Use, Stockpiling, Production and 

Transfer of Anti-Personnel Mines and on Their Destruction had not achieved status as 

customary norms of international law because these “treaties have been concluded so 

recently and the practice of States has been so varied and episodic that it is impossible 

to hold that any of the resulting treaties constituted an expression of customary 

international humanitarian law applicable during the armed conflict between the 
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Parties.”
238

 As such, they are not applicable in the absence of treaty obligation. As 

neither of the parties were parties to these conventions, the Commission held that the 

obligations that they set forth were not operational between them.
239

  

 

Nonetheless, recognizing the substantial harm that even the lawful defensive use of 

landmines can cause, the Commission emphasized the importance of the rapid 

development of these international conventions restricting or prohibiting the future 

use of landmines.
240

 The Commission also observed that some provisions of Protocol 

II did express customary international law norms, including the provisions relating to 

the recording of mine fields and the indiscriminate use of mines.
241

  

 

 

        3. Concurrent Application of International Humanitarian Law and 

International Human Rights Law 

 

The concurrent application of humanitarian law and human rights law
242

 is often 

necessary when human rights issues arise in conflict situations that are mainly 

regulated by humanitarian law.
243

 The two sets of norms have significant commonality 

because they both concern the protection of individuals.
244

 There are, however, 

important distinctions. In simplistic terms, while human rights law is designed to 

regulate peacetime circumstances, humanitarian law is designed to regulate wartime 

circumstances.
245

 Inevitably, however, certain wartime circumstances demand the 

application of human rights norms. A good example of the concurrent application of 

these norms in wartime circumstances is the set of denationalization and unlawful 

expulsion claims that Eritrea brought against Ethiopia.
246

  

 

                                                           
238

 EECC, Central Front, Eritrea's Claims 2, 4, 6, 7, 8 & 22, ¶ 24 (2004). 
239

 Id. 
240

 EECC, Central Front, Ethiopia's Claim 2, ¶ 51 (2004). 
241

 EECC, Central Front, Eritrea's Claims 2, 4, 6, 7, 8 & 22, ¶ 24 (2004). Without specifying 

any relevant provision of an international legal instrument, the Commission also concluded 

that the use of landmines to protect fixed positions was a lawful use of these weapons under 

customary international law. EECC, Central Front, Ethiopia's Claim 2, ¶ 50 (2004). 
242

 Some experts argue that there is a close relationship between human rights and 

humanitarian law norms and they in fact overlap to a large extent. See, e.g., Dale Stephens, 

Human Rights and Armed Conflict--The Advisory Opinion of the International Court of 

Justice in the Nuclear Weapons Case, 4 Yale Hum. Rts. & Dev. L. J. 1 (2001); Meron, 

supra note 217. See also Michael Matheson, The Opinion of the International Court of 

Justice on the Threat or Use of Nuclear Weapons, 91 Am. J. Int'l L. 417, 423 (1997) 

(explaining the view that the two sets of rules have fundamental philosophical distinctions, 

and that such distinctions must be maintained). 
243

 See Handbook of Humanitarian Law in Armed Conflict, supra note 5, at 9. 
244

 Id. 
245

 Id. 
246

 EECC, Civilians Claims, Eritrea's Claims 15, 16, 23 & 27-32 (2004). 
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As discussed in Section III.A.4. above, the Commission determined that the affected 

individuals were dual nationals of both Eritrea and Ethiopia.  The next question for the 

Commission was whether Ethiopia's expulsion of some of the dual nationals was 

lawful.
247

 To answer this question, the Commission had to weigh rights and duties 

enshrined under both human rights and humanitarian laws.
248

  

 

The arguments set forth by the parties are summarized as follows: Ethiopia argued 

that customary international law (presumably including human rights law) gave it the 

authority to revoke Ethiopian nationality from individuals who had acquired another 

nationality.
249

 Eritrea, on the other hand, argued that such a prerogative is not without 

limitations and relied on Article 15 of the Universal Declaration of Human Rights,
250

 

which prohibits the arbitrary deprivation of nationality.
251

 The Commission 

acknowledged the applicability of the laws cited by both parties; however, it stated 

that the question would be whether Ethiopia's actions were arbitrary in light of the 

wartime circumstances,
252

 which are governed by international humanitarian law. 

 

The Commission observed that in determining whether the deprivation of nationality 

and subsequent expulsion was arbitrary it would look at several factors, including 

“whether the action had a basis in law; whether it resulted in persons being rendered 

stateless; and whether there were legitimate reasons for it to be taken given the totality 

of the circumstances.”
253

  

 

With respect to the basis in law, the Commission concluded that Ethiopia's 1930 

Nationality Law was legally sufficient because its provisions were comparable to the 

laws of many nations and not contrary to international law,
254

 essentially human rights 

law. The Commission added that the application of this law does not generally result 

in statelessness because its application depends on acquisition of another 

nationality.
255

 Most importantly, however, the Commission held that Ethiopia's 

deprivation of its nationality to those who also held Eritrean nationality and showed 

some allegiance to Eritrea was not unlawful.
256

 In reaching this conclusion, the 

Commission weighed the totality of the wartime circumstances.
257

 It concluded that 

the evidence showed that some dual nationals were considered threats to national 
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 Id. art. VII. 
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 See id. ¶ 57. 
249

 Id. 
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 Id. 
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 Universal Declaration of Human Rights, G.A. Res. 217A, at 74, U.N GAOR, 3d Sess., 1st 
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security by Ethiopian authorities because of their participation in Eritrean 

organizations and collection of funds for the Eritrean state.
258

 It also said that 

Ethiopia's screening process, although it fell short of recognized standards, was not 

arbitrary or contrary to international law given the exceptional wartime 

circumstances.
259

  

 

Thus, it is apparent that the Commission applied a combination of human rights and 

humanitarian law principles in arriving at this conclusion. Human rights law allows 

derogations from the general principles under limited circumstances, but, even then, it 

provides for important safeguards.
260

 For example, in case of deprivation of 

                                                           
258

 The court said that: 

The first [organization] was the Popular Front for Democracy and Justice (“PFDJ”). 

The evidence showed that the PFDJ was the ruling political party in Eritrea, but it was 

more than a western-style political party.... The evidence showed that the PFDJ 

maintained a structure of local groups at numerous locations in Ethiopia, which were 

used to promote the interests of Eritrea. 

Id. ¶ 67.     See also id. ¶ 68 (“Ethiopia's screening process also focused on persons active 

in the Eritrean Community Associations. The Community Associations were less overtly 

political than the PFDJ. Nevertheless, the evidence showed that they raised funds to 

support Eritrea and promoted nationalistic solidarity among their members.”). 
259

 Id. ¶ 72.     See id. ¶ 70 (“Eritrea's evidence was consistent with Ethiopia's claim that the 

process involved deliberation and selection of individuals. Eritrean witnesses regularly 

described Ethiopian security personnel coming to their residences or places of work 

seeking them individually by name.”). Compare with the following: 

The process was hurried.  Detainees received no written notification, and some 

claimed they were never told what was happening.  Ethiopia contended that detainees 

could orally apply to security officials seeking release.  The record includes some 

declaration of persons who were released, but it also includes senior Ethiopian 

witnesses' statements suggesting that there were few appeals. 

        Id. ¶ 71. 

 
260

 These derogations and safeguards include: 

               1) In time of public emergency which threatens the life of the nation and the 

existence of which is officially proclaimed, the States Parties to the present 

Covenant may take measures derogating from their obligations under the present 

Covenant to the extent strictly required by the exigencies of the situation, provided 

that such measures are not inconsistent with their other obligations under 

international law and do not involve discrimination solely on the ground of race, 

colour, sex, language, religion or social origin. 

               .... 

               3) Any State Party to the present Covenant availing itself of the right of derogation 

shall immediately inform the other States Parties to the present Covenant, through 

the intermediary of the Secretary-General of the United Nations, of the provisions 

from which it has derogated and of the reasons by which it was actuated.  A 

further communication shall be made, through the same intermediary, on the date 

on which it terminates such derogation. 
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nationality, there must be a fair hearing by an independent and impartial agency.
261

 

The issue of the sufficiency of such legal process would essentially be a factual issue. 

It is, however, argued generally that under humanitarian law there is no express 

prohibition of the expulsion of enemy aliens when it occurs for security reasons.
262

 

                                                                                                                                                         

International Covenant on Civil and Political Rights [ICCPR] art.4, Dec. 19, 1966, 999 

U.N.T.S. 171.  See also European Convention for the Protection of Rights and 

Fundamental Freedoms art. 15, Sept. 3, 1953, 213 U.N.T.S. 221 (providing for similar 

derogations from international obligations); American Convention on Human Rights art. 

27, Nov. 22, 1969, O.A.S.T.S. No. 36, 1144 U.N.T.S. 123 (providing for similar 

derogation of international obligations). 
261

 See, e.g., Universal Declaration of Human Rights [UDHR] art. 8, G.A. Res. 217A at 71, 

U.N. GAOR, 3d Sess., 1st plen. mtg., U.N. Doc. A/810 (Dec. 12, 1948) (“Everyone has 

the right to an effective remedy by the competent national tribunals for acts violating the 

fundamental rights granted him by the constitution or by law.”); id. art. 10 (“Everyone is 

entitled in full equality to a fair and public hearing by an independent and impartial 

tribunal, in the determination of his rights and obligations and of any criminal charge 

against him.”). 

An alien lawfully in the territory of a State Party to the present Covenant may be 

expelled therefrom only in pursuance of a decision reached in accordance with law 

and shall, except where compelling reasons of national security otherwise require, be 

allowed to submit the reasons against his expulsion and to have his case reviewed by, 

and be represented for the purpose before, the competent authority or a person or 

persons especially designated by the competent authority. 

ICCPR, supra note 260, art. 13.  See also Convention on the Reduction of Statelessness 

art. 8(4), 989 U.N.T.S. 175, entered into force Dec. 13, 1975 (“A Contracting State shall 

not exercise a power of deprivation permitted by paragraphs 2 or 3 of this article except in 

accordance with law, which shall provide for the person concerned the right to a fair 

hearing by a court or other independent body.”). 
262

 See, e.g., Gerald Draper, The Red Cross Conventions 36 (1958) (noting that the customary 

right of a state to expel all enemy aliens at the outset of a conflict was not abrogated by the 

Geneva Civilians Convention of 1949 and that such expulsion is not condemned by 

customary international law). Compare with ICRC Commentary on Article 45 of Geneva 

Convention IV, which states: 

Any movement of protected persons to another State, carried out by the Detaining 

Power on an individual or collective basis, is considered as a transfer for the purposes 

of Article 45.  The term ‘transfer’, for example, may mean internment in the territory 

of another Power, repatriation, the returning of protected persons to their country of 

residence or their extradition. The Convention makes provision for all these 

possibilities. On the other hand there is no provision concerning deportation (in 

French expulsion), the measure taken by a State to remove an undesirable foreigner 

from its territory. In the absence of any clause stating that deportation is to be 

regarded as a form of transfer, this Article would not appear to raise any obstacle to 

the right of Parties to the conflict to deport aliens in individual cases when State 

security demands such action. However, practice and theory both make this right a 

limited one: the mass deportation at the beginning of a war, of all the foreigners in the 

territory of a belligerent cannot, for instance, be permitted. 

The Geneva Conventions of 12 August 1949, Commentary IV, Geneva Convention 
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Agreeing with this proposition, the Commission stated that international humanitarian 

law “gives belligerents broad power to expel nationals of the enemy State from their 

territory during a conflict.”
263

 In reaching its conclusion, the Commission analyzed the 

circumstances surrounding the conflict in light of the standards set forth by both 

human rights and humanitarian laws and determined that Ethiopia's expedited 

procedures fell short of human rights standards but were justified under humanitarian 

law because of the wartime exigencies.
264

 Indeed, the set of unique issues presented in 

this case offered an excellent opportunity for the analysis of the simultaneous 

application of these important bodies of law. 

 

C. Evidentiary Issues 
 

As discussed above, the Commission adopted its own rules of procedure and evidence 

                                                                                                                                                         

Relative to the Protection of Civilian Persons in Time of War 266 (Jean S. Pictet ed., 

International Committee of the Red Cross 1958). 

 
263

 The Commission noted: 

The right of states to expel aliens is generally recognized.  It matters not whether the 

alien is on a temporary visit or has settled down for professional, business or other 

purposes on its territory, having established his domicile there.  On the other hand, 

while a state has a broad discretion in exercising its right to expel an alien, its 

discretion is not absolute.  Thus, by customary international law it must not abuse its 

right by acting arbitrarily in taking its decision to expel an alien, and it must act 

reasonably in the manner in which it effects an expulsion.  Beyond this, however, 

customary international law provides no detailed rules regarding expulsion and 

everything accordingly depends upon the merits of the individual case.  Theory and 

practice correctly make a distinction between expulsion in time of hostilities and in 

time of peace.  A belligerent may consider it convenient to expel all hostile nationals 

residing, or temporarily staying, within its territory: although such a measure may be 

very hard on individual aliens, it is generally accepted that such expulsion is 

justifiable. 

EECC, Civilians Claims, Eritrea's Claims 15, 16, 23 & 27-32, ¶ 81 (2004) (quoting 

Oppenheim's International Law § 413 (Sir Robert Jennings & Sir Arthur Watts eds., 9th 

ed. 1997)). 
264

 The dual application of human rights and humanitarian law was important because the right 

to expel enemy aliens is dependent on the ability to accord them due process. The right to 

expel during wartime emanates from humanitarian law but the safeguard mainly emanates 

from human rights law. For example, the Humanitarian Law Handbook, on which the 

Commission relied, states: 

Art. 45, para. 4 GC IV contains a universally applicable principle of international 

law.  In this connection, attention is drawn to Article 13 of the International Covenant 

on Civil and Political Rights, which stipulates an orderly procedure for expulsion of 

aliens and in particular a procedure enabling the persons concerned to present their 

own case.  This rule should be applied generally. 

        Handbook of Humanitarian Law in Armed Conflict, supra note 5, § 589.4 at 287. 



 

 81

based on the Permanent Court of Arbitration Rules of Procedure and Evidence.
265

 This 

section discusses the Commission's resolution of evidentiary issues in its various 

proceedings. 

 

       1. Standard of Proof 

 

The Commission adopted a high standard of evidentiary proof for the proceedings 

before it, concluding that the parties must establish facts with clear and convincing 

evidence based on the totality of the evidence and show that violations occurred in a 

frequent or pervasive manner.  With respect to one important set of claims, i.e., 

allegations of rape, the Commission worked within this standard to produce a slightly 

altered approach that took into account characteristics of this violation that likely 

would not be accounted for under the general standard. 

 

       a. Clear and Convincing Evidence of Violations That Occurred on a Frequent or 

Pervasive Basis Based on the Totality of the Evidence 

 

Although the Commission's Rules of Procedure state that “[e]ach party shall have the 

burden of proving the facts it relies on to support its claim or defense” and that “[t]he 

Commission shall determine the admissibility, relevance, materiality and weight of 

the evidence offered,”
266

 the rules do not “articulate the quantum or degree of proof 

that a party must present to meet this burden of proof.”
267

 The Commission noted that 

these characteristics of the rules were “reflect[ive of] common international 

practice.
268

 Thus, the Commission was left with the challenge of articulating the 

applicable evidentiary standards that it would apply. 

 

The Commission found that the standards argued for by both of the parties during the 

first round of proceedings were high standards that took into account the seriousness 

of the violations at issue and the fact that states--not individuals or corporate entities--

were parties to the proceedings.
269

 As such, the Commission concluded that 

“[p]articularly in light of the gravity of some of the claims advanced, the Commission 

will require clear and convincing evidence in support of its findings.”
270

 Thus, the 

standard was set somewhere between the standard of probability common in civil 

court proceedings in the United States and the standard of “beyond a reasonable 

doubt” common in U.S. criminal proceedings. Indeed, the Commission specifically 

noted that although some of the allegations might amount to criminal acts if proven, 

the Commission was not a criminal court and would not adopt an evidentiary standard 

                                                           
265

 Infra Part II.B. 
266

 EECC Rules of Procedure, supra note 38, art. 14. 
267

 EECC, Prisoners of War, Eritrea's Claim 17, ¶ 44 (2003). 
268

 Id. 
269

 See id. ¶ 45. 
270

 EECC, Prisoners of War, Eritrea's Claim 17, ¶ 46 (2003) (emphasis added). See, e.g., 

EECC, Central Front, Ethiopia's Claim 2, ¶ 20 (2004). 
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appropriate for criminal proceedings.
271

 Accordingly, the Commission observed that 

“[t]he possibility that particular findings may involve very serious matters does not 

change the international law rules to be applied or fundamentally transform the 

quantum of evidence required.”
272

 On the other hand, the Commission noted in 

subsequent decisions that it “recognizes that this standard of proof and the existence 

of conflicting evidence may result in fewer findings of liability than either Party 

expects. The Awards on these Claims must be understood in that unavoidable 

context.”
273

  

 

Consistent with this view of its function, the Commission also concluded that the 

parties must establish that violations occurred not on an individual and isolated basis 

but in a “frequent or pervasive” manner.
274

 Specifically, the Commission stated that it 

“does not see its task to be the determination of liability of a Party for each individual 

incident of illegality suggested by the evidence. Rather, it is to determine liability for 

serious violations of the law by the Parties, which are usually illegal acts or omissions 

that were frequent or pervasive and consequently affected significant numbers of 

victims.”
275

 The Commission concluded that “[t]hese parameters are dictated by the 

limit of what is feasible for the two Parties to brief and argue and for the Commission 

to determine in light of the time and resources made available by the Parties.”
276

 The 

Algiers Agreement imposed several restrictions on the proceedings that likely 

influenced the Commission's finding. For example, the Algiers Agreement stipulates 

that the commission must “endeavor” to complete the proceedings within three years 

of the closing date for filing the claims or four years of the enactment of the 

agreement.
277

 As discussed in the following section, however, the Commission did not 

find the “frequent or pervasive” standard to be “an invariable requirement.”
278

  

 

In articulating its evidentiary standards, the Commission also stressed the importance 

of the cumulative weight or totality of the evidence.  In this regard, the Commission 

observed that: 
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 E.g., EECC, Prisoners of War, Ethiopia's Claim 4, ¶ 38 (2003). 
272

 Id. 
273

 EECC, Central Front, Eritrea's Claims 2, 4, 6, 7, 8 & 22, ¶ 7 (2004).     See, e.g., EECC, 

Civilians Claims, Eritrea's Claim 15, 16, 23 & 27-32, ¶ 35 (2004). 
274

 EECC, Prisoners of War, Ethiopia's Claim 4, ¶ 54 (2003); EECC, Western Front, Aerial 

Bombardment and Related Claims, Eritrea's Claims 1, 3, 5, 9-13, 14, 21, 25 & 26, ¶ 91 

(2005). 
275

 EECC, Prisoners of War, Ethiopia's Claim 4, ¶ 54 (2003). 
276

 Id. 
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 Algiers Agreement, supra note 6, art. 5(12). Notably, this requirement was stated in 

suggestive terms rather than mandatory terms. The liability phase itself has taken more than 

three years to complete. 
278

 EECC, Central Front, Ethiopia's Claim 2, ¶ 37 (2004); EECC, Civilians Claims, Ethiopia's 

Claim 5, ¶ 85 (2004). 
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The consistent and cumulative character of much of the 

Parties' evidence was of significant value to the Commission 

in making its factual judgments.  When the totality of the 

evidence offered by the Claimant provided clear and 

convincing evidence of a violation --i.e., a prima facie case--

the Commission carefully examined the evidence offered by the 

Respondent (usually in the form of a declaration or camp 

records) to determine whether it effectively rebutted the 

Claimant's proof. 
279

 

 

This approach appears to be a sound one given the general reliability of corroborating 

evidence.  In some respects, the Commission's standards are in accord with the 

standards used by other international tribunals, but in other respects, it diverges from 

them.  For example, the Commission's “clear and convincing” standard appears to 

comport with the standard adopted by the International Court of Justice in the Congo 

case, where the ICJ stated that “[t]he Court must first establish which relevant facts it 

regards as having been convincingly established by the evidence . . . .”
280

 In contrast, 

however, a cumulative-weight approach does not appear to have been adopted by the 

ICJ in the Congo case.
281

  

 

The Iran-United States Claims tribunal adopted the UNCITRAL rules of evidence in 

its totality because of the commercial nature of most of the claims.
282

 The application 

of the UNCITRAL rules of evidence often leads to the common evidentiary standard 

of “preponderance of the evidence” . Accordingly, this was the standard adopted by 

the Iran-United States Claims Tribunal, which has faced serious problems with respect 

to the scarcity of direct evidence.
283

 Thus, the manner in which it handled this 

challenge was fundamentally different from the manner in which the Eritrea-Ethiopia 

Claims Tribunal handled the same issue. While the Eritrea-Ethiopia Claims 

Commission effectively raised the standards of proof--or at least adopted the baseline 

standard--for findings of liability as discussed above, the Iran-United States Claims 

Tribunal lowered the standard of proof in the face of scarcity.
284

 As such, among other 
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 EECC, Prisoners of War, Ethiopia's Claim 4, ¶ 43 (2003). Although the Commission 

occasionally referred to the parties' burden to establish a prima facie case based on the 

cumulative weight of the evidence throughout the proceedings, this standard was 

articulated only in the partial awards regarding prisoners of war. See id. 
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 See Concerning Armed Activities on the Territory of the Congo (Dem. Rep. Congo v. 

Uganda) (Judgment of Dec. 19, 2005), ¶ 72 (emphasis added), available at http://www.icj-

cij.org/icjwww/idocket/ico/ico_judgments/ico_ judgment_20051219.pdf. 
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 See, e.g., id. 
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 See Iran-U.S. Cl. Trib., Rules of Procedure, art. 24, available at 

http://www.iusct.org/tribunal-rules.pdf (cited in aldrich, supra note 1, at 332). 
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 See Aldrich, supra note 1, at 332 (“In practice, the Tribunal was conscious of the practical 

difficulties facing the parties in finding and producing evidence.”). 
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 For example, in R.J. Reynolds Tobacco Co. v. Gov. of the Islamic Rep. of Iran, the 
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principles, the IUSCT relied on presumptions, inferences, and burden shifting under 

different circumstances.
285

  

 

       b. The Rape Exception 

 

One of the most serious allegations that attracted the Commission's attention was rape, 

which drew separate and general comments by the Commission each time it was 

addressed.
286

 Although the Commission commended both parties for the absence of 

any suggestion of rape being used as an “instrument of war,”
287

 the Commission 

nonetheless found both parties liable for certain limited violations concerning rape.
288

 

The Commission began its analysis by recognizing that there was no disagreement 

between the parties that rape is a violation of customary international humanitarian 

law as enshrined in the Geneva Conventions.
289

 The Commission then proceeded to 

                                                                                                                                                         

Tribunal held that if a purchaser fails to object to the invoiced amount within a reasonable 

time following receipt, and not until the proceedings are instituted, the burden shifted to the 

buyer to prove that it did not owe the amount of the invoices. Partial Award No. 145-35-3, ¶ 

17 (Aug. 6, 1984), reprinted in 7 Iran-U.S. Cl. Trib. Rep. 181, 190-91 (cited in Aldrich, 

supra note 1, at 334). 
285

 See generally Aldrich, supra note 1, at 333. 
286

 See EECC, Prisoners of War, Eritrea's Claim 17, ¶¶ 139-142 (2003); see also EECC, 

Central Front, Eritrea's Claims 2, 4, 6, 7, 8 & 22, ¶¶ 36-43 (2004); EECC, Central Front, 

Ethopia's Claim 2, ¶¶ 34-40 (2004); EECC, Civilians Claims, Ethopia's Claim 5, ¶¶ 83-90 

(2004); EECC, Western Front, Aerial Bombardment and Related Claims, Eritrea's Claims 

1, 3, 5, 9-13, 14, 21, 25 & 26, ¶¶ 74-84 (2005); EECC, Western and Eastern Fronts, 

Ethiopia's Claims 1, 3, ¶¶ 49-56, 68-69 (2005). 
287

 E.g., EECC, Central Front, Eritrea's Claims 2, 4, 6, 7, 8 & 22, ¶ 36 (2004). 
288

 Eritrea was held liable for failing to take effective measures to prevent rape in Irob Wereda 

on the Central Front. EECC, Central Front, Ethiopia's Claim 2, ¶ 39 (2004).     Eritrea was 

also held liable for failure to prevent rape in Elidar and Dalul Weredas on the Eastern 

Front.  EECC, Western and Eastern Fronts, Ethiopia's Claims 1, 3, ¶¶68-70 

(2005).        Ethiopia was held liable for the same violation in Senafe Town on the Central 

Front.  EECC, Central Front, Eritrea's Claims 2, 4, 6, 7, 8 & 22, ¶ 42, 80-8 (2004). Ethiopia 

was also held liable for violations in Barentu and Tesseney Towns on the Western Front. 

EECC, Western Front, Aerial Bombardment and Related Claims, Eritrea's Claims 1, 3, 5, 

9-13, 14, 21, 25 & 26, ¶ 83 (2005). 
289

 E.g., EECC, Central Front, Eritrea's Claims 2, 4, 6, 7, 8 & 22, ¶ 37 (2004).     The 

Commission cited to the following provisions.  The first is Common Article 3(1), which, 

inter alia, prohibits “violence to life and person, in particular murder of all kinds, 

mutilation, cruel treatment, torture... outrage on personal dignity, in particular humiliating 

and degrading treatment....” Protocol I, supra note 1, art. 3 ¶ 1.     The second provision is 

Article 27 of Geneva Convention IV, which states that: 

Protected Persons are entitled, in all circumstances, to respect for their persons, their 

honour, their families rights, their religious convictions and practices, and their 

manners and customs.  They shall at all times be humanely treated, and shall be 

protected especially against all acts of violence or threats thereof and against insults 

and public curiosity.  Women shall be especially protected against any attack on 
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address the evidentiary challenges that arose given the nature of this violation.
290

 The 

Commission observed that heightened cultural sensitivities in both Eritrea and 

Ethiopia made it less likely that victims would come forward to communicate the rape 

or sexual abuse they endured, resulting in available evidence that is “likely to be far 

less detailed and explicit than for non-sexual offenses.”
291

 The Commission accepted 

such sensitivities as an objective reality and took them into account when considering 

the evidence because, in the words of the Commission, “[t]o do otherwise would be to 

subscribe to the school of thought, now fortunately eroding, that rape is inevitable 

collateral damage in armed conflict.”
292

  

 

In undertaking this approach to the evidence, the Commission observed that its earlier 

enunciated requirement that violations be shown to have occurred on a frequent or 

pervasive basis did not apply across the board.
293

 The Commission quoted its earlier 

language, stressing that its duty was to “determine liability for serious violations . . . 

which are usually illegal acts or omissions that were frequent or pervasive . . . .”
294

 In 

other words, the Commission concluded that rape was of a sufficiently serious nature 

to warrant liability without a showing that it occurred in a frequent or pervasive 

manner.
295

 As the Commission put it: 

 

Rape, which by definition involves intentional and grievous 

harm to an individual civilian victim, is an illegal act that 

need not be frequent to support State responsibility.  This is 

not to say that the Commission, which is not a criminal 

tribunal, could or has assessed government liability for 

isolated individual rapes or on the basis of entirely hearsay 

accounts.  What the Commission has done is look for clear 

and convincing evidence of several rapes in specific 

geographic areas under specific circumstances.
296

  

The Commission explained that the specific areas in which it found evidence of rapes 

having occurred were those “where large numbers of opposing troops were in closest 

proximity to civilian populations (disproportionately women, children and the elderly) 

                                                                                                                                                         

their honour in particular against rape, enforced prostitution or any form of indecent 

assault. 

        Id. art. 27.  The third provision is Article 76.1 of Protocol I, which states that “[w]omen 

shall be the object of special respect and shall be protected in particular against rape, 

forced prostitution and any other form of indecent assault.” Id. art. 76. 
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 EECC, Central Front, Eritrea's Claims 2, 4, 6, 7, 8 & 22, ¶ 39 (2004). 
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 E.g., id. 
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 E.g., id. 
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 E.g., id. ¶ 40. As the Commission put it, the frequent-or-pervasive requirement was not “an 

invariable requirement.” Id. 
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 E.g., id. 
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 Id. ¶ 41. 
296

 E.g., id. 
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for the longest periods of time.”
297

 The Commission concluded that military officials 

were obligated to take special care in such situations: “[k]nowing, as they must, that 

such areas pose the greatest risk of opportunistic sexual violence by troops, Eritrea 

and Ethiopia were obliged to impose effective measures, as required by international 

humanitarian law, to prevent rape of civilian women.”
298

  

 

Thus, the Commission was faced with a situation where there was clear and 

convincing evidence of incidents of rape in territories occupied by both parties,
299

 but 

the evidence did not show that incidents were frequent or pervasive.
300

 It compensated 

for this shortcoming, which, as discussed above, stemmed from the cultural 

sensitivities inherent in the region,
301

 not by adopting a new standard or altering the 

existing standard, but by operating within the standard already enunciated.
302

 This 

approach provides an effective means of addressing a difficult and important issue and 

will undoubtedly prove to be one of the most significant contributions of the 

Commission to the growth of international humanitarian law. 

 

       2. Evidence Used to Prove Facts 

 

The primary source of evidence that the parties relied on was a significant number of 

signed affidavits from persons with personal knowledge of the events that transpired 

during the more than two years of conflict.
303

 In evaluating the evidence, the 
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 E.g., id. ¶ 42. 
298

 Id. While the Commission found both parties responsible for not taking measures to prevent 

rape in some specific geographic areas, it did not find such failure in other areas. Id. ¶¶ 42-

43.        However, the Commission said that in those areas where there was no gross failure, 

there were individual instances “deserving of at least criminal investigation.” Id. ¶ 43. 
299

 EECC, Prisoners of War, Eritrea's Claim 17, ¶¶ 139-142 (2003). It should be noted that 

with respect to some of the rape claims submitted by the parties, the evidence produced was 

not considered clear and convincing by the Commission. E.g., id. (denying Eritrea's claim 

for the rape of female prisoners of war for insufficient evidence). 
300

 See id. 
301

 EECC, Central Front, Eritrea's Claims 2, 4, 6, 7, 8 & 22, ¶ 39 (2004). 
302

 Id. 
303

 The parties relied heavily on signed declarations. In the POW case, for example, Eritrea 

submitted seventy-seven signed declarations in support of its affirmative case, forty-eight 

of which were from former prisoners of war and ten of which were from former civilian 

internees. EECC, Prisoners of War, Eritrea's Claim 17, ¶ 48 (2003).     Likewise, Ethiopia 

submitted thirty declarations in support of its affirmative case, all of which were from 

former prisoners of war.  EECC, Prisoners of War, Ethiopia's Claim 4, ¶¶ 39, 42 

(2003).        Ethiopia also submitted numerous claim forms that were “filled in by a former 

POW or a person writing for him, responding at varying length to detailed questions 

regarding conditions and experiences in each of Eritrea's POW camps.” Id. at ¶ 40.     The 

Commission concluded that the claim forms were “of uncertain probative value” and did 

not use “them in arriving at the factual judgments.” Id. at ¶ 41. For all of the other cases, 

including the civilian and war front cases, both parties submitted hundreds of sworn 
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Commission recognized the *78 importance placed on the signed declarations 

submitted by the parties. It stated that in determining the probative value of an 

affidavit to establish a violation of international law, it considered the clarity and 

detail of the relevant testimony and whether the allegations were corroborated by 

testimony in other affidavits or other evidence.
304

 The Commission also observed that 

it relied on the formal affidavits as supplemented by the testimony at the hearings and 

other documents in the record, signaling the importance it assigned to the signed 

affidavits.
305

  

 

Live testimony by witnesses at the various hearings also played a remarkable role in 

the parties' efforts to establish their allegations.
306

 The fact witnesses included, among 

others, former prisoners of war,
307

 civilian detainees,
308

 expellees,
309

 victims of 

violence (including shootings and bombings),
310

 military commanders,
311

 and security 

officials. Expert witnesses included psychiatrists,
312

 medical doctors,
313

 retired U.S. 

army generals,
314

 and various military and explosives experts.
315

  

 

Documentary evidence appears to have played a lesser, but still important, role than 

that played by testimonial evidence. For example, in the prisoner of war cases, Eritrea 

submitted newspaper articles,
316

 public statements, medical and hospital records, and 

                                                                                                                                                         

declaration for their respective affirmative and defensive cases. E.g., EECC, Civilians 

Claims, Ethiopia's Claim 5, ¶ 32 (2004). 
304

 E.g., EECC, Prisoners of War, Eritrea's Claim 17, ¶ 49 (2003). 
305

 Again, this emphasis on signed declarations should be compared with the ICJ's reliance on 

documents in the Congo case. See Concerning Armed Activities on the Territory of the 

Congo (Democratic Republic of the Congo v. Uganda) (Judgment of Dec. 19, 2005), 

available at http://www.icj-cij.org/icjwww/idocket/ico/icoframe.htm. 
306

 The important role of witnesses in these proceedings should be contrasted with the more 

limited role played by witnesses before the International Court of Justice [ICJ]. 
307

 EECC, Prisoners of War, Ethiopia's Claim 4, ¶ 44 (2004). 
308

 EECC, Prisoners of War, Eritrea's Claim 17, ¶ 48 (2003). 
309

 EECC, Civilians Claims, Eritrea's Claims 15, 16, 23 & 27-32, ¶ 1 (2004). 
310

 EECC, Central Front, Ethiopia's Claim 2, ¶¶ 22, 72 (2004). 
311

 EECC, Central Front, Eritrea's Claim 2, 4, 6, 7, 8, & 22, ¶ 28 (2004) (Brigadier General 

Alemu Ayele for Ethiopia); EECC, Central Front, Ethiopia's Claim 2, ¶ 22 (2004) (Col. 

Abraham Ogbasellassie for Eritrea). 
312

 EECC, Prisoners of War, Eritrea's Claim 17, ¶ 48 (2003). The health officer was also 

presented as an expert witness. Id. ¶ 48. 
313

 See id. 
314

 EECC, Central Front, Eritrea's Claim 2, 4, 6, 7, 8, & 22, ¶ 28 (2004) (U.S. Army General 

(Ret.) Charles W. Dyke for Ethiopia). 
315

 Id. ¶ 28 (Mr. Henrik Tobeisen and Mr. William Arkin for Eritrea); id. ¶ 109 (Mr. Laurent 

Bouillet for Eritrea); EECC, Central Front, Ethiopia's Claim 2, ¶ 22 (2004) (Major (Ret.) 

Paul Noack and Col. (Ret.)Jake Bell). 
316

 See Concerning Armed Activities on the Territory of the Congo (Dem. Rep. Congo v. 

Uganda) (Judgment of Dec. 19, 2005), ¶ 68, available at http:// www.icj-
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expenditure receipts related to POW camps.
317

 In the civilian cases, Eritrea also 

submitted, among other official records, immigration documents.
318

 In the prisoner of 

war cases, Ethiopia similarly submitted official declarations, newspaper articles, 

training materials, camp regulations, and medical records.
319

 In the war front claims, 

both parties relied on various pieces of documentary evidence, including military 

records,
320

 photographs,
321

 and satellite imagery.
322

 The Commission accorded the 

satellite imagery particularly strong probative value, mainly because it originated from 

a neutral source that was commercially available and showed the condition of 

buildings with a reasonable degree of clarity at specific dates.
323

 Ordinary photographs 

were also given significant weight in establishing patterns of destruction.
324

  

 

Given the fact that the parties were attempting to prove events that occurred in each 

other's territory without having access to the opposite side's territory, the 

Commission's cumulative evidence approach appears to be the most workable one to 

determine what actually transpired between the parties during the more than two years 

of armed conflict. 

 

          3. Specific Evidentiary Issues 

 

During the course of the proceedings, the Commission faced numerous peculiar and 

specific evidentiary issues.  Two of the most important issues were the utilization of 

confidential reports of the International Committee of the Red Cross and the failure by 

the parties to produce evidence known to exist in their custody. These issues are 

discussed below. 

 

      a. Evidence of the International Committee of the Red Cross 

 

One of the important evidentiary issues addressed by the Commission was 

accessibility to confidential evidence under the authority of the ICRC.  The ICRC had 

visited Ethiopian prisoner of war camps throughout the conflict and Eritrean prisoner 

                                                                                                                                                         

cij.org/icjwww/idocket/ico/icoframe.htm (last visited Feb. 2, 2007); Concerning United 

States Diplomatic and Consular Staff in Tehran (U.S. v. Iran) (Judgment of May 24), ¶ 13, 

available at http://www.icj-cij.org/icjwww/icases/iusir/iusirframe.htm (last visited Feb. 2, 

2007). 
317

 EECC, Prisoners of War, Eritrea's Claim 17, ¶ 48 (2003). 
318

 EECC, Civilians Claims, Eritrea's Claims 15, 16, 23 & 27-32, ¶ 32 (2004). 
319

 EECC, Prisoners of War, Ethiopia's Claim 4, ¶ 39 (2003). 
320

 See, e.g., EECC, Central Front, Ethiopia's Claim 2, ¶ 72 (2004). 
321

 Id. ¶¶ 72, 73(4). 
322

 EECC, Central Front, Eritrea's Claim 2, 4, 6, 7, 8, & 22, ¶ 62 (2004). 
323

 See id. ¶¶ 62-64. 
324

 See EECC, Central Front, Ethiopia's Claim 2, ¶ 73(4) (2004). 
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of war camps beginning in August 2000.
325

 Accordingly, both parties had in their 

possession numerous confidential documents obtained from the ICRC.
326

 Although 

the parties sought to provide this evidence to the Commission--and the Commission 

wanted to receive it --” [t]he ICRC maintained that [this evidence] could not be 

provided without ICRC consent, which would not be given.”
327

 This, even after the 

president of the Commission met with senior ICRC officials and offered to review the 

evidence “on a restricted or confidential basis if required.”
328

 The only documents that 

the ICRC was willing to permit to be used were those that were already public.
329

 The 
                                                           
325

 E.g., EECC, Prisoners of War, Eritrea's Claim 17, ¶ 50 (2003). 
326

 E.g., id. 
327

 E.g., id. ¶ 51. 
328

 E.g., id. ¶ 52. 
329

 E.g., EECC, Prisoners of War, Eritrea's Claim 17, ¶ 53 (2003). The ICRC's official position 

on the confidentiality of its reports is stated as follows: 

ICRC believes that the best way that it can prevent or halt torture and ensure decent 

conditions of detention is by getting repeated and unrestricted access to prisoners, 

talking to them about their problems, and urging the detaining authorities to make 

any improvements that may be necessary.  The price of this is a policy of 

confidentiality, taking up the problems only with the people directly concerned. 

International Committee of the Red Cross [ICRC], Frequently Asked Questions, ICRC 

Doesn't Publish Its Reports on Prison Visits--How Can Working Confidentially Be 

Effective in Preventing Torture? (Nov. 15, 2002), available at 

http://www.icrc.org/Web/eng/siteeng0.nsf/html/5FMFN8.  The ICRC sees two important 

benefits in keeping the reports confidential, i.e., as a tool for “negotiating access” and a 

strong belief in the “power of persuasion.” Id. With respect to “negotiating access,” the 

ICRC states that “[m]ost of the prisoners ICRC visits (or seeks to visit) are not protected 

by laws which oblige the authorities to open the gates--access must be negotiated.” Id. 

With respect to the “power of persuasion,” the ICRC states that its “discreet approach, in 

which its findings are reported only to the authority concerned, combined with its 

professional expertise and neutrality, form the key elements in persuading those in power 

to adopt, where necessary, more humanitarian measures.” Id. Nonetheless, the ICRC sets a 

limit to its confidentiality principle, stating that 

               [T]he ICRC might decide to break its rule of silence and/or suspend its operation 

under certain extreme circumstances: if, after repeated approaches and requests, the 

prisoners' treatment or conditions hasn't improved; if the ICRC's usual procedures for 

visits are not respected; if a detaining authority publishes just part of a visit report.... 

Id.  The ICRC finally concludes that such decisions would be made taking into account 

the best interests of the detainees.  Id.  Currently, the ICRC relies on three sources of 

international law for its privileged exemption from providing evidence in international 

criminal proceedings: (1) the International Criminal Court Rules of Procedure and 

Evidence (which essentially grants the ICRC the final authority to decide whether to 

release its reports on a case-by-case basis); (2) Prosecutor v. Simic et al., I.C.T.Y. (July 

27, 1999), available at http://www.un.org/icty/simic/trialc3/decision-

e/90727EV59549.htm (last visited June 15, 2007), a decision of the International Criminal 

Tribunal for the Former Yugoslavia [ICTY], which held that the ICRC enjoys absolute 

privilege to withhold its confidential information as a matter of customary international 

law; and (3) headquarters agreements, which almost always provide for testimonial 
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Commission reacted in the following terms: 

 

[T]he Commission believes that, in the unique situation 

here, where both parties to the armed conflict agreed that 

these documents should be provided to the Commission, the 

ICRC should not have forbidden them from doing so. Both 

the Commission and the ICRC share an interest in the 

proper and informed application of international 

humanitarian law. Accordingly, the Commission must 

record its disappointment that the ICRC was not prepared 

to allow it access to these materials.
330

  

 

Given its unique role, the extent to which the ICRC will be called on to produce 

evidence--either documentary or testimonial--will continue to be an important and 

evolving issue not only in international civil arbitration and litigation but before 

criminal tribunals as well.
331

  

 

         b. Inferences Drawn From Failure to Produce Evidence 

 

Given the complexity and sensitivity of some of the issues, the parties were at times 

reluctant to produce some important evidence.  In at least one important case, the 

Commission relied on negative inferences from non-production of evidence known to 

exist in the possession of a party to the dispute.
332

 Undisputed facts indicated that on 

June 5, 1998, at least one of four Eritrean fighter jets flown that day dropped bombs in 

a civilian neighborhood killing civilians, including schoolchildren.
333

 Ethiopia alleged 

that the Eritrean air force deliberately targeted civilians in violation of international 

law.
334

 It argued that two separate bombings targeted the same school compound.
335

 

Eritrea admitted that it caused the injuries but said that it was accidental.
336

 It argued 

that the intended target was a nearby airport and that only one, not two, of the four 

                                                                                                                                                         

privilege in domestic proceedings.  See Gabor Rona, The ICRC Privilege Not to Testify: 

Confidentiality in Action, 845 Int'l Rev. Red Cross 207 (Mar. 31, 2002), available at 

http:// www.icrc.org/Web/eng/siteeng0.nsf/html/59KCR4. 
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 E.g., EECC, Prisoners of War, Eritrea's Claim 17, ¶ 53 (2003). 
331

 See generally Rona, supra note 329 (providing a brief discussion of ICRC's perspective on 

this issue). 
332

 EECC, Central Front, Ethiopia's Claim 2 (2004). 
333

 Id. ¶ 101.     Ethiopia alleged that the bombs were dropped near an Elementary School 

named Ayder and the casualties included 53 deaths, including 12 schoolchildren, and 185 

wounded, including 42 schoolchildren.  Id. 
334

 Id. ¶ 102. 
335

 Id. ¶ 101. 
336

 Id. ¶ 102. 
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flights deployed to attack the airport accidentally hit the civilian neighborhood.
337

  

 

The most important issue that the Commission was asked to resolve was whether there 

was only one flight, which may suggest an accident, or two flights, which may make 

that assertion doubtful.
338

 The Commission thoroughly analyzed the conflicting 

evidence that the parties presented. The evidence included written statements from 

victims and witnesses of the attacks, live testimony from the deputy commander of the 

Eritrean Air Force, a victim of the air attack, and expert witnesses.
339

 It also included 

contemporaneous video footage, medical records of victims, and news reports from 

the attack.
340

  

 

The Commission deemed the issue of the number of attacks important because of the 

extreme odds against two accidental bombings hitting the exact same location.
341

 To 

determine this issue, the Commission considered the evidence and decided that two of 

Eritrea's four separate air force flights attacked the civilian neighborhood.
342

 Despite 

this conclusion, however, the Commission said that it “was not convinced that Eritrea 

deliberately targeted a civilian neighborhood.”
343

 It added that although the odds seem 

extreme, such accidental occurrences are not inconceivable.
344

 It offered several 

reasons for its conclusion: (1) Given Ethiopia's air superiority, it is unreasonable to 

assume that Eritrea would see any advantage in setting precedent by targeting 

civilians;
345

 (2) Eritrea's pilots and aircraft computer programmers “were utterly 

inexperienced, and it recognizes the possibility that, in the confusion of May 5, both 

computers could have been loaded with the same inaccurate targeting data”;
346

 (3) it is 

also “conceivable that the pilot of the third sortie simply released too early through 

either a computer or human error or in an effort to avoid anti-aircraft fire that the 

pilots of the previous sorties had reported;”
347

 and (4) “it was also conceivable that the 

pilot of the fourth sortie might have decided to aim at the smoke resulting from the 

third sortie.”
348

  

 

Although the Commission agreed with Eritrea for the reasons stated above, it did not 

conclude that Eritrea was without liability.  It held that Eritrea failed to take all 
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 Id. ¶¶ 104-05. 
338

 See id. ¶ 104. 
339

 See id. The expert witnesses included U.S. General (Ret.) Charles W. Dyke for Ethiopia 

and U.S. Major (Ret.) Paul Noack and Canadian Col. (Ret.) Jack Bell for Eritrea. Id. ¶ 22. 
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 Id. ¶ 107. 
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 Id. ¶ 109. 
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 Id. ¶ 108. 
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 Id. 
344
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345

 Id. ¶ 108. 
346

 Id. ¶ 109. 
347

 Id. 
348

 Id. 
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feasible precautionary measures to prevent unintended injuries when choosing its 

targets in violation of Article 57 of Protocol I.
349

 The Commission stated that “the 

failure of two out of three bomb runs to come close to their intended targets clearly 

indicate[d] a lack of essential care in conducting them . . . .”
350

 Furthermore, the 

Commission said that based on the evidence before it, it was unable to determine why 

two of the four flights dropped bombs that hit the civilian neighborhood.
351

 The 

                                                           
349

 Article 57 of Protocol I provides that: 

               1. In the conduct of military operations, constant care shall be taken to spare the 

civilian population, civilians and civilian objects. 

               2. With respect to attacks, the following precautions shall be taken: 

(a) those who plan or decide upon an attack shall: (i) do everything feasible to verify 

that the objectives to be attacked are neither civilians nor civilian objects and are not 

subject to special protection but are military objectives within the meaning of 

paragraph 2 of Article 52 and that it is not prohibited by the provisions of this 

Protocol to attack them; (ii) take all feasible precautions in the choice of means and 

methods of attack with a view to avoiding, and in any event to minimizing, incidental 

loss or civilian life, injury to civilians and damage to civilian objects; (iii) refrain 

from deciding to launch any attack which may be expected to cause incidental loss of 

civilian life, injury to civilians, damage to civilian objects, or a combination thereof, 

which would be excessive in relation to the concrete and direct military advantage 

anticipated; 

               (b) an attack shall be cancelled or suspended if it becomes apparent that the objective 

is not a military one or is subject to special protection or that the attack may be 

expected to cause incidental loss of civilian life, injury to civilians, damage to civilian 

objects, or a combination thereof, which would be excessive in relation to the 

concrete and direct military advantage anticipated; 

(c) effective advance warning shall be given of attacks which may affect the civilian 

population, unless circumstances do not permit. 

               3. When a choice is possible between several military objectives for obtaining a 

similar military advantage, the objective to be selected shall be that the attack on 

which may be expected to cause the least danger to civilian lives and to civilian 

objects. 

               4. In the conduct of military operations at sea or in the air, each Party to the conflict 

shall, in conformity with its rights and duties under the rules of international law 

applicable in armed conflict, take all reasonable precautions to avoid losses of 

civilian lives and damage to civilian objects. 

               5. No provision of this article may be construed as authorizing any attacks against the 

civilian population, civilians or civilian objects. 

        Protocol I, supra note 1, art. 57. 
350

 EECC, Central Front, Ethiopia's Claim 2, ¶ 110 (2004). The Commission also said that this 

failure was compounded by Eritrea's failure to take appropriate actions after the incidents to 

prevent future recurrences. The Commission came to this conclusion based on the live 

testimony of the Eritrean Deputy Air Force Commander who said that no systematic 

investigation of the bombings were subsequently conducted and all efforts of inquiry were 

limited to questioning one of the pilots who was believed to have accidentally bombed a 

civilian target. Id. ¶¶ 111-12. 
351

 See generally id. 
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Commission observed that the critical evidence could have been produced by Eritrea, 

but it had failed to produce this evidence.
352

 Consequently, the Commission concluded 

that it was “entitled to draw adverse inferences reinforcing the conclusions . . . that not 

all feasible precautions were taken by Eritrea in its conduct of the air strikes.”
353

  

 

Therefore, the serious conflict in the evidence and complexity of the wartime 

circumstances, coupled with non-production of vital evidence known to exist,
354

 led 

the Commission to determine the issues based largely on inferences and logical 

analysis. 

 

IV. CONCLUSION 
 

Elaborate and well-conceived rules of international humanitarian law set the standard 

of treatment of persons involved in and affected by warfare.  The lack of a centralized 

form of enforcement is a peculiarity that these standards share with the general body 

of international law.
355

 Better enforcement mechanisms are currently in place for 

norms of international law dealing with international peace and security. The most 

important of all mechanisms of enforcement is enshrined under Chapter VII of the 

United Nations Charter. It authorizes the UN Security Council to employ coercive 

measures to protect and restore international peace and security. In recent times, the 

threat to international peace has been broadened to include gross violations of human 
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 Id. ¶¶ 111-12. 
353

 See id. ¶ 112. 
354

 See EECC, Central Front, Ethiopia's Claim 2, ¶ 111 (2004) (noting that “Eritrea did not 

make available to the Commission any evidence from the pilots and refused to identify 

them.”). One of the most serious challenges facing tribunals dealing with inter-state claims 

is the withholding of evidence that may have national security implications. Because 

arbitral tribunals lack the authority to enforce decisions, they are often forced to adjudicate 

cases based only on the evidence that is made available to them. This problem is not 

uncommon. In fact, the Rules of Procedure of the Permanent Court of Arbitration, on 

which the Commission's rules of procedures and evidence are based, envisage the 

occurrence of such problems. For example, Article 24 of these rules states that: 

Any time during the arbitral proceedings, the arbitral tribunal may call upon the 

parties to produce documents, exhibits, or other evidence within such a period of time 

as the tribunal shall determine.  The tribunal shall take note of any refusal to do so as 

well as any such reasons for such refusal. 

Permanent Court of Arbitration, Optional Rules For Arbitrating Disputes Between Two 

States (effective Oct. 20, 1992), art. 24, ¶ 3, available at http://www.pca-

cpa.org/upload/files/2STATENG.pdf. In disputes between states, the consequence of 

refusal to submit vital evidence seems to be limited to negative inferences, which is what 

the Commission did in this case. The Iran-United States Claims Tribunal had on numerous 

occasions relied on negative inferences for the determination of disputed facts. INA Corp. 

v. The Government of the Islamic Republic of Iran, 8 Iran-U.S. Cl. Trib. Rep. 373, 382 

(1985), discussed in Aldrich, supra note 1, at 339. 
355

 Handbook of Humanitarian Law in Armed Conflict, supra note 5, at 517. 
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rights and the perpetration of serious violations of humanitarian law in times of 

international or non-international armed conflicts. The mechanism of enforcement of 

such violations has included sanctions,
356

 the appointment of commissions of inquiry 

for the investigation of violations,
357

 military intervention,
358

 and authorization of 

criminal prosecutions.
359

 However, civil liability as a mechanism of enforcement of 

violations of international humanitarian law has never received the attention it 

deserves. Perhaps the only recent exception in this respect is the UNCC, which sought 

to compensate victims of violations within the context of the United Nations 

enforcement mechanism. 

 

The Ethiopia-Eritrea Claims Commission shares some common characteristics with 

the UNCC.  It is, however, a mutually agreed ad hoc forum established for the 

purpose of compensating victims of violations of humanitarian law.  It is an 

unprecedented forum in many respects.  Constituted by a mutual agreement between 

warring states, it sought to enforce violations of international humanitarian law 

through the determination of civil liability. 

 

By so doing, it has served several important purposes: (1) it has contributed to the 
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 Sanctions could take a number of different forms. For example, during the Yugoslavia 

conflict, the UN Security Council prohibited the flight of military aircraft in the Bosnian 

airspace and authorized the use of all available means to protect humanitarian convoys. Id. 
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 E.g., S.C. Res. 780, U.N. Doc. S/RES/780 (Oct. 6, 1992); Interim Report of the 

Commission of Experts Established Pursuant to Security Council Resolution 780 (1992), 
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 A prime example is the Security Council's authorization of the U.S.-led coalition to use 

military force against Iraq in 1991. See S.C. Res. 678, U.N. Doc. S/RES/678 (Nov. 29, 

1990). The interpretation of this resolution as it relates to the U.S.-led use of force against 

Iraq in 2003 has become a subject of immense controversy. See generally Sean D. Murphy, 

Assessing the Legality of Invading Iraq, 92 Geo. L.J. 173 (2004) (arguing that the U.S. 

decision not to adopt a legal doctrine based on preemptive self-defense was a welcome 

development for the maintenance of world order but contending that the U.S. legal theory 

that Resolution 678 authorized the use of force in 2003 is not persuasive). 
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 For example, in 1993, the Security Council established the International Criminal Tribunal 

for the Former Yugoslavia, S.C. Res. 808, U.N. Doc. S/RES/808 (Feb. 22, 1993); and in 

1994, it established the International Criminal Tribunal for Rwanda, S.C. Res. 955, U.N. 

Doc. S/RES/955 (Nov. 8, 1994). Prosecution of individuals for violations of customs and 

laws of war is perhaps the oldest and most frequently used method of enforcement. For 

example, discussions of prosecutions for violations of customs of war have been noted to 

have occurred as early as the middle ages by the forces that defeated Napoleon. See 

Handbook of Humanitarian Law in Armed Conflict, supra note 5, at 518 n.9; see generally 

M.H. Keen, The Laws of War in the Late Middle Ages (1965) (discussing early history); 

Bassiouni, supra note 5 (discussing the background of international criminal tribunals 

established since the First World War). 
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development of norms of international humanitarian law in the civil compensation 

context, (2) it has significantly contributed to the emerging consensus regarding the 

status of some norms of international humanitarian law as customary norms, (3) it has 

identified gaps in the existing standards of international humanitarian law and 

suggested the development of new norms to fill those gaps, (4) it has refined 

procedures and evidentiary standards of adjudication for mass claims processes, (5) it 

has clearly demonstrated that there is a feasible way to determine civil liability for 

violations of international humanitarian law occurring during and in the aftermath of 

armed conflict for the compensation of victims of such violations, and most 

importantly, (6) it has shown that determination of civil liability is a realistic 

alternative and an important supplement to criminal prosecution as a mechanism of 

enforcement of violations of humanitarian law. 

 

Armed conflicts are seriously affecting the lives of societies in many parts of the 

world today.  The work of this Commission will likely reinvigorate the debate over 

the importance of designing different mechanisms of enforcement of laws governing 

the conducts of these conflicts. This Commission has established a unique and 

workable model for future post-conflict adjudications of claims for compensation. It 

will likely inspire more interest in civil liability as a viable mechanism of enforcement 

of international humanitarian law. 
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The System of Intergovernmental Relations (IGR) in Ethiopia: In Search of 

Institutions and Guidelines 

                                     

 Assefa Fiseha
♣

              

1. Introduction 

“What if a certain Regional State is not interested in being part of the System of 

IGR?”
1
This was a question posed by a key regional state official in a seminar on IGR 

held in 2007. It should be noted that this question came from a notable regional state 

figure and reflects the fear (real or imagined) emanating from the system of IGR in 

Ethiopia as perceived by at least some of the regional states. More importantly the 

question also hints that IGR is little understood, if not a misunderstood concept in the 

Ethiopian federal system. Regional states need to realize that IGR is a forum for 

bargaining with the federal government on matters of common interest and if 

conducted based on some sense of partnership between the two governments then in 

the long run it is meant to be a forum for the attainment of common goals through co-

operation. IGR after all is aimed at enhancing shared rule without undermining self 

rule. It is only if used inappropriately that it would be an instrument of centralization 

and by then one could say IGR has lost its objective. Hence we start by outlining what 

IGR is in a federal context.  

 

The system of intergovernmental relations (IGR) has vertical as well as horizontal 

dimensions.
2
 Federations divide political power between the federal government and 

the states and this gives rise to a complex set of relationships among several actors. 

Vertically, IGR deals with relations between the federal government and the states on 

issues of common interest. Depending on the substantive basis for interaction, it may 

involve some or all of the constituent units with the federal government. Some 

federations like the US (at least during the 19
th
 c. and early 20

th
 c.) have given 

emphasis to competitive relations between the federal government and the states.
3
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1995) pp. 122-144; David Cameron, ‘The Structure of Intergovernmental Relations,’ International Social 

Science Journal, 53:167 (2001) pp. 121-127; Brian R. Opeskin, ‘Mechanisms for Intergovernmental 

Relations in Federations,’ International Social Science Journal, 253:167 (2001)  pp. 129-137. 
3 While the notion of dual federalism may be an appropriate description of the 19th century federal system 

of the United States, matters have changed a lot in the 20th century in favor of what some call co-

operative or ‘marble cake federalism,’ signifying a complex intermixing of powers and responsibilities 

between the federal government and the states with shared rather than layered powers.  The author who 
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This changed significantly in the 1960s with the emergence of co-operative IGR. 

Others (for the most part European federations) emphasize the interdependence 

between the two levels of governments.
4
 In some cases intergovernmental relations in 

the vertical sense is extended to cover federal-local as well as state-local relations.
5
 

Horizontally, it deals with interstate,
6
 inter-local relations and depending on their 

constitutional status municipal intergovernmental forums could also be included. 

However, our primary interest in this piece is the federal – state and to some extent 

interstate relations.  

 

                                                                                                                                                         
popularized the marble cake concept was Morton Grodzins and he defines it as ‘an inseparable mingling 

of differently colored ingredients, the colors appearing in vertical and diagonal strands and unexpected 

whirls. As colors are mixed in the marble cake, so functions are mixed in the American federal 

system...functions are not neatly parceled out among the many governments...it is difficult to find any 

governmental activity which does not involve all three of the so-called levels of the federal system.’ He 

argued that in the most local of all functions, law enforcement and education, as well as in what a priori 

may be considered as purely federal, there is significant sharing of power directly or indirectly. See 

Morton Grodzins, ‘The Federal System,’ in Laurence O’Toole, Jr. ed., American Intergovernmental 

Relations (Washington, D.C.: CQ Press, 1985)pp. 43-44; also See Michael Laslovich, ‘The American 

Tradition: Federalism in the United States,’ in Michael Burgess and Alain-G. Gagnon eds., Comparative 

Federalism and Federation, Competing Traditions and Future Directions (New York: Harvester, 1993) 

pp. 187-188; equally Rufus Davis states that although the early 19th century federalism is presented as 

‘dual worlds where two political streams flowed in parallel and splendid isolation from each other, the 

implications of interdependence were not wholly ignored.’ ‘By the mid 20th century the two conditions 

which characterized the political setting of the 19th century, the insulated remoteness of agricultural 

communities and the minimalization of government intervention in the affairs of the community 

completely changed.’ More emphasis was placed on co-operation than on dual polity. Thus making the 

point that neither was 19th century American federalism solely dual nor is the present federal system 

exclusively co-operative. Rufus Davis, The Federal Principle: A Journey Through time in Quest of 

Meaning (Berkley: University of California Press, 1978) at 147. 

 
4 German Basic Law Articles 74 and 75 and the Swiss Constitution provide for a comprehensive list of 

shared powers. The Indian Constitution schedule VII and Art 246 as well provided for a comprehensive 

concurrent list. 
5 There is an emerging tendency to constitutionalize the position of local governments in India, Germany, 

South Africa and Nigeria and partly in Ethiopia (post 2001 development), which has traditionally been 

considered as the exclusive domain of the constituent units and in the former three countries there is an 

effort to include local governments and municipalities into the IGR. 
6 This is often not given enough emphasis but it covers crucial issues that may affect the whole federal 

system. Among other things, a federal system should clearly regulate interstate mobility, that is whether 

each constituent state is allowed to discriminate between those who come from other constituent states 

and its own residents and under what conditions; issues of guaranteeing the enforcement of decisions 

from courts of one state in another constituent state; the status of legal documents (like marriage and 

divorce certificates) before the courts of another constituent state court; extradition of fugitives from one 

jurisdiction to the other; interstate compacts among the states that may cover conservation of the 

environment, law enforcement, health, education and issues of guaranteeing uniformity of laws, when 

there exists significant variation of laws among the states. If history is any guide, one needs only to be 

reminded of the evils of the Articles of Confederation of the United States. Discriminatory policies, 

protectionism, burdensome and artificial barriers among the states contributed to the failure of the 

system, thus giving birth to the new federal system in 1789. See David Nice, Patricia Fredericksen, supra 

note 2: 122-144. 
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As already hinted intergovernmental relations is a very broad notion referring 

principally to the relations (formal or informal) between the federal government and 

the constituent states as well as among the constituent units, concerning the co-

ordination of policies on shared programs. This often is linked to the bulk of 

frameworks and concurrent powers. In the areas where the constitution assigns 

exclusive powers to either level of government IGR is of little relevance. But when 

both levels of governments exercise power jointly the appropriate institutions and 

mechanisms need to be put in place for the purpose of coordinating their joint efforts. 

IGR is one such mechanism that serves as a forum for the frequent interaction of the 

two levels of governments.  

 

IGR is one of the defining features of federations.
7
 In a nut shell, federal polities are 

defined as systems where two or more orders of government each with 

constitutionally defined powers (legislative, executive, judicial and financial powers) 

exercise genuine autonomy and act directly on the citizen. Supreme and written 

constitution not unilaterally amendable by one order of government but rather 

requiring the participation of the federal and the units ensuring not only the division of 

power but also the continued interest of the actors in the federal process is also the 

essence of federations. Besides an umpire that rules on the interpretation of cases 

involving the division of powers and on the rule of constitutionality is crucial as 

disputes are bound to arise. Entrenched regional representation in the federal policy 

making as well remains a vital aspect strengthening the shared rule aspect of 

federations. Very relevant to this piece, processes and institutions to facilitate 

intergovernmental collaboration in those areas where governmental responsibilities 

are shared or overlap is the final defining feature of federations.
8
 While earlier on it 

was thought that watertight division of powers (represented by a “layer cake 

federalism”
9
) between the federal and state governments was the essence of 

federations, later it became clear, both in the older and newer federations, that 

overlapping and interdependence between the two levels of governments is simply 

part of federal constitutions. Even the United States federal system where the 

constitution emphasized dual structure at least during the early phase of the federation 

somehow fits into this development. Indeed, several authors have written that even 

19
th
 century American federalism had some features of power sharing.

10
 Zimmerman 

                                                           
7 Ronald Watts, Comparing Federal Systems, 2nd edn., (Montreal and Kingston: Queen’s University, 

1999) p.7 
8 As to the relevance of the defining features of federations and their practical application to Ethiopia see 

Assefa Fiseha , Federalism and the Accommodation of Diversity in Ethiopia: A Comparative Study 

(Nijmegen: Wolf Legal Publishers, 2005) Chapters 2 and 6. 
9 This model assumes clear-cut policy demarcations between the two levels of government and fails to 

consider the bulk of shared/concurrent jurisdictions. This is the essence of K. C. Wheare’s book. K.C. 

Wheare, Federal Government 4th edn. (Oxford: Oxford University Press, 1963). 
10 Daniel Elazar, American Federalism a View from the States (New York) Thomas Crowell Co., 

1966)pp. 53-76. 
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has recently confirmed the view that the United States federation had some seeds of 

co-operative federalism from the outset.
11

 

 

Certainly, American federalism has undergone some changes during the 20
th
 century. 

After 1937, the federal practice did not reserve much exclusive jurisdiction to the state 

governments to legislate free from federal interference.
12

 After the New Deal, federal-

state relationships shifted radically from its traditional dual form to a level in which 

the states became recipients of federal grants-in-aid. States administered dozens of 

important federal programs (that contain general nationwide standards), including 

unemployment insurance, poverty assistance, environmental protection, workers 

health and safety, public housing, community development, maintenance and 

construction of interstate highways. With the grants, Congress was able to induce 

states as well as condition states’ continued ability to regulate in a given area on that 

states’ assistance in the implementation of federal regulatory policies. Thus, Congress 

can secure state co-operation first by making a credible threat to pre-empt state law by 

creating a federal agency to regulate a field in place of the state unless the state 

regulates according to federal standards. Secondly, Congress may also condition the 

state’s receipt of federal funds on that state’s regulating according to federal standards 

and will secure state assistance as long as state politicians depend on federal funds. 

One can add the widening role of commerce power over the most part of the 20
th
 

century that brought about the regime of intra-state trade to the realm of interstate 

commerce. Duality then became more a myth than a reality. 

 

The interdependence model as opposed to the ‘layer cake’ model gives emphasis to 

the existence of shared powers and responsibilities among the different levels of 

government. In a nutshell, it states that many areas of policy require federal, state and 

local involvement to carry out common programs. The federal and state governments 

do not operate in isolation but they rather interact frequently and this interaction forms 

the basis for the study of intergovernmental relations. The interdependence model is 

often known by various names but the most common one is co-operative federalism, 

also called ‘marble cake’ federalism.
13

 Indeed, it is in the area of joint powers that an 

effective IGR is required for coordinating federal and state policies. As one author 

noted IGR “profoundly shapes the way in which a particular federation functions. IGR 

                                                           
11 Joseph Zimmerman, ‘National-State Relations: Co-operative Federalism in the Twentieth Century,’ 

Publius: The Journal of Federalism 31:2 (Spring 2001) pp. 17-18. 
12 With the Depression, the New Deal and with the famous decision in United States v. Darby in 1941 in 

which the Supreme Court pronounced that the Tenth Amendment does not serve as a barrier to national 

government, dual federalism was almost declared irrelevant, if not dead. It is currently getting refreshed 

as in the Lopez and Printz decisions. Just in 2000 Chief Justice Rehnquest opined in United States v. 

Morrison 120 S. Ct. 1740, (2000), 1754, emphasizing that there is a need to distinguish between what is 

truly national and what is truly local. See Arthur Gunlicks, ‘Principles of American Federalism’ in Paul 

Kirchof and D. Kommers eds., Germany and its Basic Law v.14 (Baden-Baden, Series Drager 

Foundation, 1993)  pp. 91-101. 
13 See Morton Grodzins, supra note 3. 
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is the workhorse of any federal system …it is the privileged instrument by which the 

job – whatever the job – gets done.”
14

   

 

2. A NOTE ON THE NATURE OF SHARED POWERS 

Given the continued debate and ambiguity
15

 on the nature of shared powers in the 

Ethiopian federation, it is appropriate to start the discussion by explaining its nature 

and relevance to IGR particularly in reference to the Ethiopian federation. We must 

state at the outset though that the Ethiopian Constitution is silent when it comes to the 

principles that guide the system of IGR and the necessary institutions that make it 

work. Hence the constitutional basis for IGR is very much limited to the provisions of 

the Constitution that deal with the division of powers and that are of some relevance 

to IGR. Although the constitutional division of powers between the federal 

government and the states is the central point in federations, we find, however, that 

the dividing line between the two powers is never clear. There are deliberate and some 

unintentional overlaps in the division of powers. Shared (joint) powers represent the 

meeting point of the two levels of governments, otherwise considered to be exercising 

exclusive federal and state powers. 

 

 Shared powers refer to that category of powers of which both the federation and the 

states at some point, exercise at least, a part. Experience has shown that there are 

certain matters which cannot be allocated exclusively either to the federal government 

or the states. It may be desirable that the states should legislate on some matters but it 

is also necessary that the federal government should also legislate to enable it in some 

cases to secure uniformity across the nation.
16

 The federal government may also need 

to guide and encourage state efforts and more importantly some measures taken by the 

states may have spill-over effects and for this reason the federal government may need 

to intervene.
17

 Shared powers as well avoid the necessity of enumerating complicated 

minute subdivisions of individual functions to be assigned exclusively to one area of 

government or the other, thus serving as a flexible channel for adjustment to new 

circumstances.
18

 They are introduced in recognition of the inevitability of overlaps of 

jurisdiction between the federal government and the states.
19 

                                                           
14 David Cameron, supra note 2, 2001 p. 121. 
15 For instance one author stated the Ethiopian constitution has no concurrent powers except in the area of 

taxes. See Lovise Aalen, Ethnic Federalism in a Dominant Party State: The Ethiopian Experience 1991-

2000 (Bergen: Chr. Michelsea Institut 2002) p. 56; see Article 98 on the concurrent power of taxation. It 

is true that only in the field of taxation, under Art. 98 distinct from Arts. 51 and 52, the constitution 

expressly incorporates concurrent powers. Yet others have carefully elaborated that shared powers are 

inherent to the Ethiopian Constitution as well. See Assefa, supra note 8, chapter six; Solomon Nigussie, 

Fiscal Federalism in Ethiopia’s Ethnic Based Federalism, (Nijmegen: Wolf Legal Publishers, 2006) 

chapter 3. 
16 Asok Chanda, Federalism in India: A study of Union- State Relations (London: George Allen & Unwin 

Ltd., 1965) pp. 68-69. 
17 Ibid., pp. 68-69. 
18 Ronald Watts, New Federations: Experiments in the Common Wealth (Oxford: Clarendon Press, 1966) 

p. 38. 
19 Ibid. 
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Traditionally, it has been argued that the existence of a separate list of powers other 

than exclusive and residual ones is liable to raise considerable problems. For instance, 

Wheare argued that shared powers add another series of disputes about jurisdiction to 

the already formidable list of possible conflicts, which are inevitable in even the 

simplest federal systems as it adds new and complicated list.
20

  

 

However, Wheare’s view of federalism is based on the co-ordinate theory implying 

dual polity, in which each government acts directly towards the citizen and assumes a 

clearly ‘layered division’ of power that is far from real.
21

 Challenging this position 

Duchacek states that the existence of shared powers is simply another reflection of the 

fundamental impossibility and also the undesirability of dividing political powers 

neatly and permanently.
22

 Besides, executive federalism (also called functional 

federalism), that is, a constitutionally mandated and entrenched provision for splitting 

legislative –mainly to the federal government and administrative jurisdiction – 

principally  to the states,
23

 as practised in Germany and Switzerland indicates that the 

classic approach of duality has been taken over by the regime of co-operative 

federalism. 

 

In terms of the field of coverage it can be stated broadly that, for the most part, the 

social and economic spheres fall into the shared power category. Economic affairs 

(that include regulation of trade and commerce, industries and labor and economic 

planning) raise issues because both levels of governments have a lot of vested interest 

in these spheres of activities. It is, for instance, rarely possible to draw a line between 

trade and commerce which is interstate and that which is intra-state.
24

 On the one 

hand, there are bound to be conflicts of economic interests between states specializing 

in different products and on the other hand fear that measures taken by the federal 

government integrating the national economy might undermine the cultural 

distinctiveness of the diverse societies. Besides, in the economic sphere states are 

often concerned with ensuring the economic welfare of their citizens and developing 

policies related to their own particular economic interests.
25

 These concerns call for 

                                                           
20 K.C. Wheare, supra note 9, 79. 
21 Ibid. at 14. 
22 Ivo Duchacek, Comparative Federalism: The Territorial Dimensions of Politics, 2nd edn. (Lanham: 

University Press of America, 1987) p. 272. 
23 Watts, Comparing Federal Systems, supra note 7, at 40. 
24 See for example US Supreme Court decisions United States v. Darby, 312, US 100 (1941) in which the 

Court held that an activity that took place wholly intra-state could be subjected to Congressional 

regulation because of the activities impact in other states. The Court stated intra-state transaction might 

be so intermingled with interstate commerce that all must be regulated if the interstate commerce is to be 

effectively controlled; Wickard v. Filburn 317 US 111, 129, (1942) in which the Court stated Congress 

could control household production of goods because the cumulative effect of household production of 

goods might affect the supply and demand on the interstate commodity market; United States v. Lopez: 

514 US 549 (1995); Jesse Choper, ‘Taming Congress’s Power Under the Commerce Clause: What Does 

the Near Future Portend?,’ Arkansas Law Review 55:4 (2002-2003) at 735, 793. 
25 Watts, Comparing Federal Systems, supra note 7 at 40. 
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state control of these spheres. On the other hand, there is the need for guaranteeing 

free trade and economic development, and in developing countries there is the urge 

for rapid economic growth through active federal participation. These provide the 

reasons for the involvement of the federal government in these fields.
26

 

 

Social services cover education, health care and welfare of citizens, insurance, and 

assistance for old age, unemployment, accident, and workers’ compensation. There 

are a number of arguments in favor of the involvement of the state governments in 

these services. Regional governments often have the primary constitutional 

responsibility. The personal nature of the services, the need to adapt them to local 

circumstances and their close relation to other aspects of local government urge for 

state power. However, extensive federal financial assistance has often been necessary 

because of program costs and the pressure for federal wide standards of service to the 

citizen.
27

 Besides, greater scale of research and specialization is possible at federal 

level. As a result, these two fields (economic policy and social affairs) show extensive 

activity, interaction and co-ordination by both levels of government. Experience so far 

indicates that one can distinguish at least two types of shared powers: concurrent  and 

framework powers.
28

 

 

2.1 Framework Powers 
When framework legislation has been prescribed for the exercise of power, a special 

type of shared power exists that in principle grants the federal government the compe-

tence to issue general legislation in a specific policy field. This federal legislation is 

subject to strict conditions because it has to leave substantial room for the states to 

issue their own legislation within the limits set by the federation.
29

 
 

The federal government may use framework legislation to regulate federation-wide 

standards while leaving the states room to legislate the details and to deliver the 

services in a manner that is suitable to local situations. The states, under this category 

of powers, are allowed to fill in the gaps with more detailed laws. Unlike the 

concurrent powers in which the federal government has the potential competence to 

absorb, federal framework legislation indicates an interesting compromise that 

requires significant decentralization of policy-making authority without sacrificing 

uniformity, where it is needed.
30

 Especially in the social services the federal 

government may legislate to secure a basic national uniformity and to guide regional 

                                                           
26 Watts, New Federations, supra note 18 at 182. 
27 Watts, Comparing Federal Systems, supra note 7 at 40. 
28 Flora Goudappel, Powers and Control Mechanisms in European Federal Systems (Gouda Quint: 

Sanders Institute, 1997) p. 41. 
29 Ibid., at 41. 
30 Watts, Comparing Federal Systems, supra note 7 at 38. 
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legislation while leaving the states with the initiative for details and for adaptation to 

local circumstances.
31 

 

There is less guidance as to how far framework legislation enacted by the federal 

government could possibly go into details. In Germany where framework legislation 

is very common, the Constitutional Court held that a federal framework law cannot 

stand on its own but must be designed to be filled in by state legislation. It must leave 

the states an area, which is of substance.
32

 This way it tried to protect the states’ 

legislative power. Because the federal government had extensively used this power of 

legislation in a manner that affected the autonomy of the states, the Basic Law 

provision dealing with framework legislation (Article 75) was one that was amended 

as part of the Constitutional reform in 1994. The new provision sets at least two 

minimum conditions to be fulfilled before a federal framework law could be 

enacted.
33

 It appears, therefore, that as far as the law is concerned, for the federal 

government, the framework powers are more restrictive than concurrent ones as it is 

obliged to leave room for the states to issue their own legislation.
34

 Framework 

powers not only preserve the right of the states to legislate but also positively 

presuppose future state legislation. Thus, the federal government may not in principle 

legislate exhaustively on the subject.
35 

 

Although it has been argued that the Ethiopian Constitution has no shared powers 

except in the area of taxation, a careful study of the provisions hints that it indeed 

provides for such category of powers.  By virtue of Article 55(6) the House of 

Peoples’ Representatives (HoPR) is empowered to enact civil laws, which the House 

of Federation (HoF) deems ‘necessary to establish and sustain one economic commu-

nity’.
36

 In principle by virtue of Article 52, civil law
37

 is a matter reserved for the 

                                                           
31 Philip Blair, Federalism and Judicial Review in West Germany (Oxford: Clarendon Press, 1981) at 85; 

Watts, New Federations, supra note 18 at 174; also Art. 75 of the German Basic Law. The article 

enumerates areas falling within this category: general principles on higher education, hunting, nature 

conservation, land distribution, regional planning, general legal relations of the press, film industry, land 

reform, water resource management, registration of residence, identity cards, legal status of state and 

public servants. This article was amended on 14 November 1994. 
32 4 BverfGE, 115 (1954); for more on the German Basic Law see Blair, supra note 31; David Currie, 

The Constitution of the Federal Republic of Germany (Chicago: The University of Chicago Press, 1994). 
33 Art. 75 cross refers to Art. 72 to extend the conditions attached to concurrent powers to framework 

laws and these are: the necessity to establish equal living conditions or the maintenance of legal or 

economic unity. Apart from this Art. 75 also stipulates under sub 2 that only in exceptional cases could 

framework law be detailed or directly applicable. 
34 Goudappel, supra note 28: 56-57. 
35 Blair, supra note 31 at 87; see also Currie, supra note 32 at 51. 
36 This notion is not defined in the constitution but interestingly a policy document issued by the federal 

government that underscores the point that there can be one economic community if there is a network of 

infra-structure that connects people together and  a uniform economic, fiscal and monetary policy as well 

as free movement of labor and capital throughout the country. If this is so then the power of the federal 

government is very wide in scope. But note that it seems to be limited to civil law. See Be Ethiopia Ye 

Democrasiyawi Ser’at Ginbata Gudayoch (Ministry of Information, Addis Ababa, Ginbot 1994 E.C.): 

201-217. 
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states. However, as a matter of exception the federal government may enact civil laws 

when the HoF states that it is necessary to enact such laws to establish and sustain one 

economic community. This is a clear departure from the general clause under Article 

52 sub 1. The last clause states that whatever is not expressly given to the federal 

government alone or concurrently with states remains with the states. But here the 

approach is that whatever is not expressly given from the civil law to the federal 

government is not necessarily with the states. It points out that federal government 

may legislate even in areas of civil law. It appears that like its German counterpart, if 

the federal government through the HoF decides that uniformity in some fields of civil 

law should be achieved in light of the potential and actual variation among states in 

terms of culture, religion and tradition, which may have a bearing on the rights of 

children, women or even inheritance, then the HoPR may be compelled to enact such 

laws. According to the Basic Law in Germany the conditions for enacting concurrent 

and framework powers are ‘to establish equal living conditions throughout the federal 

territory or the maintenance of legal or economic unity.’
38

 There is no doubt that a 

comparison of the two Constitutions hints at the Basic Law provision granting wider 

powers to the federal government. The responsibility of establishing equal living 

conditions or the maintenance of legal unity taken in light of the fact that under 

Article 74 of the Basic Law most part of civil law, criminal law and the procedures is 

concurrent, leaves wide powers to the federal government. 

 

On the other hand, in Ethiopia where civil law is the residual power of the states and 

given the ethno-linguistic and religious diversity within which the federation operates, 

the need for some level of uniformity remain compelling. However, this attempt has to 

be considered in light of the sensitivity necessary to accommodate the diverse 

nationalities in Ethiopia. Yet this clause is potentially a key provision for guaranteeing 

uniformity in some fields of civil law.  

 

Another area of great significance falling under the framework legislation appears to 

be Article 51(2) and sub (3) versus 52(2) c. The Constitution empowers the federal 

government to ‘formulate and implement the country’s policies, strategies and plans 

in respect of overall economic, social and development matters...; ...establish and im-

plement national standards and basic policy criteria for public health, education, 

science and technology...’
39

 One may state that this perhaps goes further  than the 

‘necessary and proper’ clause in the US Constitution for it grants the federal 

government wide powers in economic, social, health and education spheres. It seems 

to place the primary responsibility of determining major policy directions and 

standards on the federal government. This expressly covers all economic and social 

issues that were federalized during the 1930’s in the United States. There is no doubt 

                                                                                                                                                         
37 The constitution does not define what the content of civil law is but traditionally it is understood to 

include all matters covered by the existing civil code, which in principle is within the jurisdiction of the 

states unless the constitution itself federalizes it as in the case of land. 
38 Basic Law of Germany Arts. 72 and 75. 
39 Article 51 sub 2 and sub 3 (Italics mine). 
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that these powers cover the bulk of concurrent power on a vast field of social and 

economic affairs as stated in other federations. However, it is also possible to argue 

with equal force that if one follows the terms closely, the powers of the federal 

government even in these vital areas do not seem exhaustive. The same Constitution 

also empowers the states, among other things ‘to formulate and execute economic, 

social and development policies, strategies and plans for the state.’
40

 Thus, there is 

obviously a lot of overlap between the powers of the federal government and the 

states concerning economic, social and development plans as well as health and 

education. But the extent of the powers of the respective governments is not clearly 

stipulated. To what extent could the federal government outline the national standards 

and policy criteria or the breadth and depth of the nationwide policies? It is 

consequently also not clear what is left for the states. But it seems clear from the 

provisions that the federal government cannot exhaustively legislate on all these 

matters. The wording of Article 52(2) seems to suggest that the states are endowed not 

merely with administrative power but with the power to formulate and execute 

economic, social and development policies. No doubt that this power is the basis for 

shared/framework power covering the bulk of social and economic spheres. 

 

The provision that empowers the states to legislate on matters concerning state civil 

servants is also far from entrusting the state exclusively with these matters.
41

 At first 

sight, it appears there are two entirely separate laws: a federal law governing the 

federal employees and state law regulating state civil servants.
42

 Yet, the federal 

Constitution does not leave it there. In the implementation of state laws concerning 

the state civil service, the state is required to approximate national/federal standards. 

Besides, if one looks at the policies issued by the federal government, they blur the 

formal distinction and duality of authority stipulated in the Constitution. In the 

document there are standards that the federal government clearly spelt out as 

applicable to civil servants nationwide.
43 

In the last decade or so indeed there is an 

emerging horizontal IGR regarding the civil service where regional state civil service 

bureau heads meet at least once a year and discuss some strategic issues concerning 

the human resource development but often without the center. One could keep on 

listing other examples but the point is simply that framework powers call for series of 

interaction between the two levels of governments and seem to be part of the 

Ethiopian Constitution.  

 

2.2 Concurrent Powers 

                                                           
40 Art. 52(2) c. 
41 Art. 52(2) f. 
42 See Proclamation No. 262 of 2002, Federal Civil Servants Proclamation, Federal Negarit Gazeta, 8th 

Year No. 8 (January 2002) that exclusively regulates civil servants at federal level and states have 

accordingly regulated their respective civil servants. 
43 Ye Ethiopia Federalawi Democrasiawi Republic Mengist Yemasfesem Akim Ginbata 

Strategy Ena Programoch (Addis Ababa: Ministry of Information, Yekatit 94 E.C.): 193-257. 
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As one category of shared powers, concurrent powers refer to powers attributed to 

both entities. However, one of the entities, often the states, are allowed to exercise this 

power until the federal government steps in to legislate on such powers. The states 

continue to regulate in some fields until the former occupies the field and the part of 

the concurrent power which has not yet been occupied by the federal government, 

may still remain with the states.
44

 Concurrent powers provide an element of flexibility 

in the distribution of power enabling the federal government to postpone the exercise 

of potential authority in a particular field until it becomes a matter of federal 

importance. They enable both governments to exercise their respective powers 

depending on whether the matter remains of regional or of national importance.
45

 

Examples of such instance in Ethiopia include the provision on enactment of penal 

code. It is stated, ‘it [HoPR] shall enact a penal code.’
46

 The states may, however, 

enact penal laws too on matters that are not specifically covered by the federal penal 

legislation. It appears that this is more of a concurrent than parallel or framework one 

because the states may enact such laws only if the federal penal law does not exhaust 

the list of offences. Potentially the federal parliament may by virtue of Article 55(5) 

exhaust the field leaving no room for the states. But states do often include specific 

offences not covered by the federal penal code in every piece of legislation and as a 

result it is not a power merely written on paper.  

 

If we agree that IGR principally derives from the nature of shared constitutional 

powers and if such powers are inherent to the Ethiopian Constitution, the question is 

what is required for IGR to be effective in Ethiopia particularly in terms of principles, 

institutions and policies? Are there any emerging tendencies from the practice of 

nearly a decade and half federal experiment relevant to IGR? What lessons can we 

draw from the system of IGR as evolved from other federations? In the Ethiopian 

context surely this is an area where little has been researched and policies and 

guidelines on IGR are yet to be designed. Besides most of the IGR activities, to the 

extent that they exist, are undertaken behind closed doors and through party 

machineries at the two levels of governments and one is not able to find 

comprehensive reports that disclose the practice. Therefore, this essay is a modest 

attempt to fill the gap in law/policies, institutions and research on IGR and to shed 

some light on the system of IGR in Ethiopia based on the experience of other 

federations.  

 

To this end, the essay is divided into four parts. Part one and part two as already seen 

provide a short introduction to IGR. They principally aim at defining what IGR is and  

the constitutional basis for it. It is vital to hint that federal systems divide power 

between the two levels of governments and it is because powers are divided that the 

need for coordination arises. Part three attempts to shed some light on the institutions 

and principles of IGR as evolved in other, relatively older federations. This is indeed 
                                                           
44 Goudappel, supra note 28 at 41; Watts, Comparing Federal Systems, supra note 7 at 38. 
45 Watts, New Federations, supra note 18 at 174. 
46 Art. 55(5). 
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the section that hints on the level of IGR in Ethiopia, that is, the institutional and 

policy gaps we have. Part four dwells on the practice (to the extent that it exists) of 

IGR in Ethiopia and the final section draws some conclusions. A final remark as to the 

scope of this paper. IGR as has developed in other federations is not limited to the 

interaction between the two levels of governments at executive and legislative level. 

Federal constitutions and legislations issued by both levels of governments often 

provide for a complicated level of interaction to exist among the judicial organs at 

federal and state level. Mechanisms for settling IGR disputes is also another 

component while dealing with IGR policies. Fiscal issues as well take center stage in 

any IGR structure and process in any federation. For the sake of limiting the size of 

the paper, these three aspects of IGR are not dealt with in this essay.
47

  

 

  3. Institutions/Instruments for Intergovernmental Relations 

 

A central issue that often emerges in relation to the organization of IGR is whether or 

not the institutions, processes and guidelines for IGR should be stipulated in the 

constitution, in a proclamation or whether it should be left to evolve on its own. 

Indeed, there is a wide range of variation among federations in this respect. Older 

federations like the United States rarely attempted to regulate this sphere and for the 

most part left IGR to evolve on its own. Younger federations like Germany and South 

Africa on the other hand have attempted to take lessons from older federations and 

stipulated broad principles in their constitutions and in the case of South Africa even 

enacted a detailed proclamation on IGR. Nonetheless, it is important to realize that 

even in the older federations, there are general patterns and trends that evolved from 

practice indicating the institutions and processes of IGR. Besides there is enough 

evidence indicating the fact that IGR by its nature is dynamic and hence, however 

regulated it may be, there is a need to leave some room for flexibility and for it to 

evolve. Such dynamism and flexibility enables IGR to adapt to changing social, 

economic and political realties. Thus, while formalizing IGR will surely lay down the 

framework and the principles by which it is guided, it should not aim at regulating the 

entire sphere of the activity of IGR. The maximum that can be done to facilitate the 

smooth functioning of IGR is to state in broad terms the policies designed to support 

IGR and induce some incentives for co-operation, political culture of co-operation and 

mutual respect between the two levels of governments.  

 

In the Ethiopian context, however, there are at least two compelling reasons calling 

for some level of institutionalizing IGR. Firstly, so far there are no formal federal-

state, interstate mechanisms of intergovernmental relations except through what was 

de facto known as the Office of Regional Affairs (kilil Guday Zerf) within the Prime 

Minister’s Office, later formally replaced by the Ministry of Federal Affairs (MoFA). 

As will be illustrated later, it is hardly possible to argue that MoFA has fully replaced 

                                                           
47 The fiscal aspect has been dealt with by  Solomon  Negussie, supra note 15; and the judiciary by 

Assefa, supra note 8 chapter 8. 
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the informal party based IGR that is prevalent in Ethiopia. Indeed, if seen critically the 

name MoFA appears to be a misnomer as its performance so far has little to do with 

IGR proper. The federal government heavily relies on party lines rather than on 

formal institutions of intergovernmental cooperation. Intergovernmental relations are 

important in installing the culture of negotiation between the federal government and 

the states, checking the trend of centralization and thereby enhancing the bargaining 

power of the states. Institutionalizing intergovernmental relations could further 

facilitate resolving potential center-state conflicts. While the process is calm at the 

moment owing to the congruency of the party system at federal and state levels, it is 

not impossible to imagine states run by a party whose political program is different 

from the center or vice versa. Indeed this was about to happen following the May 

2005 election when the Coalition for Unity and Democracy (CUD) won by a land 

slide all the seats to the Addis Ababa City Council. In such cases, conflicts could be 

serious and channels of negotiation should be set up to accommodate interests. The 

March 2001 TPLF split and its subsequent impact on other states regarding federal-

state relations is also a clear evidence supporting the argument that there is indeed the 

need for separating party and government institutions including those dealing with 

IGR.
48

 

 

Secondly, Ethiopia has no law-making second chamber. The HoF does play a modest 

role in the area of fiscal transfers, one field of intergovernmental relations between the 

federal government and the states, but this in itself is in the process of evolution. The 

states do not have control over the laws enacted by the federal government. The 

institutionalization of the regime of intergovernmental relations may then be one 

option for enhancing the participation of states on matters shared between the federal 

and state governments. Indeed in federations where the second chamber is weak or 

has no law making function a special kind of legislative IGR is recommended for the 

effective interaction of the legislative organs of both levels of governments. 

 

Before embarking on the technical institutional aspect, there is another issue that is 

recurring within the emerging IGR system in Ethiopia that needs serious 

consideration. That is, whatever the details and technicalities of IGR may be, which 

organ of state, for example, the Prime Minister’s Office, the HoF, MoFA or even as it 

appears today a department on IGR within MoFA should coordinate the entire system 

of IGR? This is central to the institutional aspect of IGR and will have an impact on 

the system of IGR in general and on its effectiveness in particular. Certainly, 

whichever institution is entrusted with the mandate of coordinating IGR nationwide, 

every level of government, line ministries and equivalent regional state offices will 

continue conducting some form of IGR relevant to their specific portfolios. This is 

what some prefer to call “picket fence federalism”
49

 where every office in a less 

                                                           
48 For more on the nature of the crisis see note 100 infra. 
49 See David Nice, Patricia Fredericksen, supra note 2: 11-14. ‘Picket fence’ federalism underscores the 

importance of the co-ordination of functions by functional bureaucrats in relation to their respective 

functions without the need for having a focal institution. 



 

 109 

structured manner undertakes some aspect of IGR via the experts of both levels and 

where it is not easy to map out the forest of IGR as it remains scattered throughout. As 

such it is difficult to comprehend what is happening at national level and whether it is 

guided by some principles or is simply an instrument of manipulation by one level of 

government over the other. Hence, there is a need for a central/focal institution that 

designs policies on IGR and coordinates and guides the entire IGR system. Seen along 

this line, a department within a ministry as is presently the case in the MoFA is very 

likely to be ineffective for lack of resources, experts and more importantly for lack of 

the stature, leadership quality and influence to bring the actors into the structure and 

process. Current practice as well indicates that it can run the risk of being 

overshadowed by other priorities of the Ministry.
50

 If so then the ideal candidate for 

the IGR to be effective may be the Prime Minister’s Office or a Ministry appended to 

it. Experience elsewhere indicates that a higher level political commitment is crucial 

for its success.
51

 One concern in this regard is perhaps that such office may lose focus 

given the overwhelming size of work related to coordinating and running the Council 

of Ministers. 

 

 Next in the list are the HoF that by virtue of Article 48 and 62 is mandated at least to 

conduct some aspect of IGR and arguably some even think that it is mandated to 

coordinate the entire IGR system in the country and the MoFA that until recently has 

been involved with some aspects of IGR as well. There is thus some overlap and even 

emerging tension between the two federal institutions. Constitutionally speaking the 

HoF’s position appears to be more legitimate but the HoF suffers from institutional 

weakness. As a House it meets only two to three times a year and has a few experts 

who understand the complexities of the federal system in general and IGR in 

particular. MoFA as an executive body is in theory in a much better position in terms 

of institutional structure but as its 2005-2008 term indicates, it lacks political 

leadership to coordinate nation wide IGR activities. Besides IGR has in this term been 

a much sidelined activity. By and large, the IGR activity conducted by the two 

institutions is undertaken on an ad hoc basis. There is, thus, a need for designing an 

IGR policy and perhaps a framework law on IGR that defines the respective role of 

the institutions, sets the guidelines and principles and that outlines the various actors 

and their role if IGR is to have meaningful effect in the Ethiopian federal system.  

 

Well regulated or not, the experience of other federations like Germany and 

Switzerland indicates that unless backed by relevant institutions facilitating the 

interaction between the two levels of governments IGR is unlikely to be effective in 

attaining its objectives. As Ronald Watts has rightly indicated, for the consultation, 

cooperation and coordination of joint activities to be effective, the establishment of 

structures and processes within each government is a prerequisite so as to coordinate 

                                                           
50 This fact has clearly emerged on a number of seminars on IGR held in 2007 organized by MoFA, HoF 

and external donors. Most of the sources on the state of IGR on Ethiopia have been drawn from such 

series of seminars and interviews with key experts of MoFA. 
51 This is indeed the lesson one draws from the German and South African experience. 
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and participate effectively in its interaction with the other level. In Germany, South 

Africa and Switzerland,
52

 for example, there are institutions already established for 

conducting and coordinating IGR at various levels. Comparative studies of these 

federations indicate that there are intra jurisdictional, federal-state and interstate 

institutions for IGR. 

 

 First we have Intra-jurisdictional IGR institutions that bring regional states into the 

federal level. In other words, in these institutions both the federal and state 

governments are represented at federal level and these include the second chamber 

which is often designed to be a federal institution but significantly influenced by the 

regional governments and hence having impact on the policy making process at the 

center. While the role and effectiveness of the second chamber in representing 

regional interests at federal level vary depending on the powers, composition and 

manner of appointment/election of the members, in some federations like Germany 

the second chamber is a key player in the IGR.
53

 The HoF as well decides the formula 

for the allocation of federal subsidies to the regional states and in this limited sense 

and to the extent that such decision is influenced by the regional states could be 

treated in this part. Secondly, we have federal-state IGR institutions and in this broad 

part we have several actors. At the top we have the top regular conferences between 

the Federal Chancellor/Prime Minster and the heads of government of the states held, 

for example, in Germany in a more or less regular sequence of roughly every two 

months since 1969 and covering topics on which either the federation is dependent on 

the states or in which the competences of both sides are so closely connected with one 

another that separate action would compromise the effectiveness of any of the parts of 

the system. In South Africa this is called the President’s Coordinating Council mainly 

composed of the President, his deputy, some key ministers and heads of the provinces; 

one step below this level is the interaction between a federal minister in a particular 

sector and the regional state counter parts. In all these processes IGR provides 

opportunities both for the federal institution to discuss national policy with regional 

state politicians who will implement it and for the latter to ensure that regional state 

concerns are adequately addressed in the design of such laws and policies. 

 

Executive Dominated IGR 

In theory the system of co-ordinating policies and shared programs between the 

federal government and the regional states involve both the elected and appointed 

                                                           
52 See South African Constitution Section 41; Franz Lehner, ‘The political Economy of Interlocked 

Federalism: A Comparative View of Germany and Switzerland,’ in Lloyd Brown-John ed., Centralizing 

and Decentralizing in Federal States (Lanham: University Press of America, 1988). 
53 See Articles 50 and 84 of the Basic Law; Uwe Leonardy, ‘The Working Relationship Between Bund 

and Lander in the Federal Republic of Germany’ in Charlie Jeffery and Peter Savigear eds., German 

Federalism Today (New York: saint Martin’s Press, 1991) pp. 40-59; Daniel Halberstam and Roderick 

Hills, Jr. ‘State Autonomy in Germany and the United States,’ 574 Annals 173 (2001) 173-178; Tony 

Burkett, ‘The Ambivalent Role of the Bundesrat in the West German Federation,’ in Michael Burgess 

ed., Federalism and Federation in Western Europe (Croom Helm: Harvester 1986) p. 210 

 



 

 111 

officials (hence we talk about IGR at the executive and legislative level of both 

governments). But in parliamentary federations, because of the fusion of power 

between the legislature and the executive and the subsequent dominance of the 

executive, IGR is often dominated by the executive of both governments hence the 

name executive federalism. Executive mechanisms of IGR include formal 

cooperation, binding agreements - sometimes called treaties or compact agreements 

and informal interactions through telephone, fax, email, seminars, ad hoc meetings etc 

among the executive organs of both levels of governments from the top down to the 

lowest level.
54

  In parliamentary systems, parliament is in principle supreme, ‘makes 

and breaks the government’ and the executive’s continuity in power depends on the 

continued support it gets in parliament.
55

 But political practice in many parliamentary 

federations seems to indicate that the executive has become dominant over the 

legislature. This is often visible as the executive dominates the beginning of the 

legislative process as it has key role in initiating policies and legislations. The 

executive is further responsible to apply such laws which it mostly initiated and that 

grant it wide discretionary powers. Observing this development one noted ‘in fact the 

triangle of the trias politica where the legislature used to be at the top has been turned 

upside down with the executive becoming at the top.’
56

 Ethiopia’s emerging 

parliamentary federation is not immune to this phenomenon. There is already enough 

evidence indicating the executive’s dominance over the legislature. Nearly more than 

95 percent or so of the laws and policies of the federal government are initiated by the 

executive.
57

 Given this reality, it is no surprise that the system of IGR in parliamentary 

federations is often dominated by the executive organs of both levels of governments 

and this is not without consequences. First, it reinforces the dominance of particular 

interests
58

  in policy-making. Second, the process enhances an uncontrolled growth of 

government activity and hence severely reduces political (legislative) control of 

intergovernmental policy-making. This is because intergovernmental bargaining is by 

                                                           
54 Opeskin, supra note 2, pp. 130-131. 
55 See for example Giovanni Sartori, Comparative Constitutional Engineering: An Inquiry into 

Structures, Incentives and Outcomes, 2nd edn., (New York: New York University Press, 1997) pp. 101-

114. 
56 Leonard F. M. Besselink, The Role of National Parliaments – The Dutch Experience in Comparative 

Perspective, Speech Delivered at the 2nd Annual Congress – Irish Center for European Law; available at 

http://www.icel.ie/Besselink%202.doc as accessed on November 04/2008. 
57 Interview with expert in the HoPR March 2008.  
58 In Germany for instance, according to Lehner, four different dimensions of conflict can be observed. 

One distribution of powers and responsibilities between the center and the states and related influences 

on policy making as both usually attempt to gain as much influence as possible on the decision-making 

process and the programs. Second, divergent fiscal interests of the poorer versus richer states that is 

between those that need federal financial intervention and those that do not. Third, socio-economic 

disparities among the states result in divergent interests. Fourth, party competition-different party 

composition among the federal and state. The same holds true in Switzerland except the last factor is 

replaced by cultural and linguistic diversity playing some role. As a result, intergovernmental bargaining 

in both countries usually takes place within specialized interaction between federal and sub-national 

bureaucracies rather than through comprehensive co-ordination programs. See Lehner, supra note 52 at 

215. 
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and large an executive matter and federal and state legislative parliaments have little 

or no share in the bargaining process.
59

 Most parliaments lack access to the details of 

intergovernmental agreements concluded behind closed doors. This creates a difficult 

situation for political control of executive activity. Thus, critics contend, the process 

limits the transparency of the federal- state relations, there is a problem of democratic 

deficit and accountability and tends to undermine the autonomy and responsibility of 

the state legislatures. This becomes more serious with federations in which the law-

making functions of the states are reduced compared to those where the law-making is 

divided between the federal government and the states.
60 

To compensate for the 

problem of democratic deficit and transparency, IGR policies and framework laws 

need to stipulate that any such intergovernmental agreements concluded between the 

executive organs of both levels of governments need to be reported to the respective 

legislative bodies in due time and approved. 

 

Legislative IGR 

Although as noted already the system of IGR is predominantly an executive task, 

elected bodies of both levels of governments as well exercise some form of IGR that 

facilitate their respective roles in the law making process in areas of shared 

jurisdiction. This is an important forum for the legislative organs of both governments 

to consult, communicate and interact on framework and concurrent laws before the 

promulgation of such laws. If not, both legislative bodies may enact on the joint 

powers without coordinating their activities and inconsistencies and uncertainties may 

prevail. It is represented in the conference of parliamentary speakers of the federal and 

state legislative bodies. To date, the only relevant development in this regard is the 

Forum of Speakers usually conducted once a year. Its role in terms of serving as a 

forum of legislative IGR is yet to be seen.  Legislative IGR is particularly important in 

federations where the second chamber (the Senate or the HoF in Ethiopia) is either 

weak as in Canada or has little or no role in policy making at federal level. In such 

cases, the only way to facilitate effective interaction among the legislative bodies at 

federal and state level in areas of shared jurisdiction is through legislative IGR. 

Experience from other federations indicates that legislative IGR are mechanisms for 

converting (surely after going through a process) executive negotiated pieces into laws 

by the respective legislative bodies. This can take many forms but mirror legislation, 

agreed policies and complementary schemes are the most common ones.
61

 Mirror 

legislation is where executive (of both level of governments) negotiated draft law is 

submitted to the respective legislative body or a proposed uniform law prepared by an 

independent body is adopted by both levels. Agreed policies refer to cases where both 

levels agree on general policies short of a draft law and then leave each legislative 

body to enact a law within the margin of appreciation. In concurrent and framework 

powers there is this jurisdictional and territorial limit on the power of the respective 

                                                           
59 Lehner, supra note 52 at 217. 
60 Ibid. 
61 See Opeskin, supra note 2, pp. 133-134. 
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legislative bodies. Thus, depending on what type of legislation it will take, one level 

of government enacts a complementary law in cooperation with the other level.  

 

Coming back to the third institutional level we have the broad range of interstate, also 

called horizontal IGR. These relationships may concern some or all of the regional 

states depending on the need that gave rise to such institutional structure. According 

to Klatt, functions assigned to the states in the Basic Law can be carried out on the 

basis of common agreement between the individual state ministers responsible for 

particular policy areas so that their decisions can have uniform application throughout 

the country.
62

 The highest-ranking institution in this field is the conference of Minister 

Presidents (Heads of Governments of the states), which in Germany meet formally 

once a year but that can sometimes be more frequent. One step below this level are the 

conferences of equivalent ministers from different states whose responsibilities cover 

the same areas of policy.
63       

   
 

Very related to this is the conference of cantonal governments in Switzerland
64

 

established in October 1993.Although it formally belongs to the horizontal 

intergovernmental relations, it also plays a crucial role in expressing cantonal needs 

and views to the federal government on foreign policy. It was an active body in the 

negotiation process of Swiss constitutional reform. Another body, the Federal 

Dialogue that was set up in 1998, discusses issues of common interest between the 

federal parliament and cantonal delegates and takes place three to four times a year. 

There are also forums where members of cantonal governments, like German 

federalism without the center, in which respective heads of cantonal offices (for 

instance of finance and health) gather to promote co-ordination among the cantons. 

Similar patterns and trends are also emerging in Ethiopia. To mention some, we have 

the various cooperation agreements among some of regional states like the agreements 

between the Afar regional state and the two neighbouring regional states (Amhara and 

Tigray); agreements among regional states mainly inhabited by pastoral communities; 

frequent meetings among bureau heads of education and experts within the federal 

and regional state civil service etc. While the exact content and the process involved 

in such agreements and conferences is yet to be studied, this rather confirms the idea 

that IGR is by and large the result of an evolving process.  

 

                                                           
62 Hartmut Klatt, ‘Centralizing Trends in the Federal Republic: The Record of the Kohl Chancelorship’ in 

Charlie Jeffery and Peter Savigear eds., German Federalism Today (New York: St. Martin’s Press, 1991) 

p. 122. 
63 The whole objective of the three levels of interstate meetings is to facilitate mutual consultation and 

co-operation in all fields, particularly in the area of shared competencies; co-ordination and preparation 

of voting, particularly at Bundserat level; co-ordination on matters of administration of federal law at 

third level. See Uwe Leonardy, ‘The Institutional Structures of German Federalism,’ in Charlie Jeffery 

ed., Recasting German Federalism: The Legacies of Unification (London: Pinter, 1999) p. 10. 
64 Lehner states that the system of intergovernmental relations between the federal government and the 

states in Switzerland is less institutionalized when compared to Germany. Franz Lehner, supra note 52, p. 

214. 
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Horizontal co-ordination (or federalism without the center) between the states 

themselves  though strictly speaking is not part of federal-state relations surely has 

impact on the vertical IGR. Horizontal IGR has significant impact in terms of 

facilitating vertical relationships because it is here that the regional states harmonize 

the implementation of federal laws.
65

 In both Germany and Switzerland, interstate 

relations have direct impact on the vertical relationship between the federal 

government and the states. Functions assigned to the states could be carried out on the 

basis of common agreement between the individual state ministers responsible for par-

ticular policy areas. 

 

Horizontal IGR, among other things, provide opportunities for securing consensus or 

help develop common understanding among actors representing the governments 

before facing the federal government on specific policy issue.
66

 At the same time it is 

also an avenue for sharing and learning experiences or for dealing with specific issues 

among all or some of the constituent units. 

 

3.1 Co-operative Intergovernmental Relations: Principles/Guidelines 
The structures and processes for IGR whether formalized or not must be guided by 

important principles if IGR is intended to achieve the desired objectives. There is 

already enough evidence indicating that failure to adhere to those guidelines because 

of lack of awareness or simply because one level of government lacks resources and 

capacity would lead to manipulations of one type or another. These guidelines partly 

emanate from the federal principle itself and partly from federal political practice. One 

of the cardinal principles that guide IGR is the respect for the constitutional status, 

institutions, powers and functions of government in the other sphere and not assuming 

any power or function except those conferred by the Constitution.
67

 This might appear 

obvious but the practice of IGR both in Ethiopia and in many other federations 

indicate that there is a likelihood that over the years the overwhelming resource 

potential of the federal government and the relative lack of skill and resources on the 

part of the constituent states often leads to overlooking this vital principle and IGR 

may in the end be an instrument for centralization of power. It is thus important that 

actors in the IGR process respect the autonomy and institutions of the other 

government if IGR is to remain a relevant means for coordinating, consultation, 

planning and implementation of common programs. In the Ethiopian context, at least 

in the initial stage, the states may indicate, and this has a lot to do with the experience 

of the Kilil Guday Zerf, some suspicion to the system of IGR for fear of domination 

by the federal government and subsequent loss of autonomy, fear already hinted by 

the question stipulated at the beginning of this piece. But once they understand its role 

and importance as well as the point that this is a forum for bargaining with the federal 

                                                           
65 Nicolas Schmitt, Federalism: The Swiss Experience (Pretoria: HSRC Publishers, 1996) pp. 49-54. 
66 Thomas Hueglin and Alan Fenna, Comparative Federalism: A Systematic Inquiry (Boradview Press, 

2006) p. 218. 
67 This principle can be derived from the German constitutional discourse called federal comity, South 

African Constitution Section 41 and Ethiopian Constitution Art 50 (8). 
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government on matters of common interest and if conducted based on sense of 

partnership between the two governments then in the long run such fear is expected to 

be minimized. IGR after all is aimed at enhancing shared rule without undermining 

self rule and only if used inappropriately it could be an instrument of centralization 

and by then it has lost its objective. 

 

The second important principle relates to the need for mutual respect, trust, good faith 

and cooperation among the actors in the IGR process. Federalism as a concept is about 

the partnership between the federal and state governments. In so long as each level of 

government acts within the respective autonomy stipulated in the constitution, each 

level of government must treat the other with respect and particularly so in the process 

of IGR. The co-operation and trust that is expected to exist in the process is something 

that logically derives from the partnership and covenant inherent in the federal 

principle.
68

 It is hoped that this will promote a favorable political culture that will 

encourage tolerance, consultation and coordination based on a sense of political 

partnership that in the end enhances the respective autonomy of the two levels of 

governments. Some eminent experts in this field indeed state that these are important 

values and preconditions for IGR to be effective or remain to be crucial factors for its 

success.
69

 This principle has a lot to do with the political culture of a given polity in 

general and within the political elite in particular. In the Ethiopian situation this is 

something that requires a lot of improvement given the fact that the relationship 

among the various political actors has been very much influenced by the age old 

centrist political culture, history of subordination and mistrust. Despite a rich tradition 

of dispute resolution mechanisms and culture of tolerance in the society,
70

 the political 

elite  on both sides of the political spectrum sometimes manifest authoritarian political 

culture
71

 inherited from the two previous regimes. This stands in sharp contrast to the 

federal political culture. The latter requires that actors need to work together for a 

‘common good’ and respect their areas of differences, a theme inherent in the notion 

of unity in diversity. 

 

Very much related to the two principles is the idea of negotiation as an inherent aspect 

of the IGR process and structure. If the respect for autonomy of each level of 

government and the idea of mutual respect is to have meaning and the goals of IGR to 

be achieved, it is imperative that the process should not be based on the dictates of one 

government over the other but should have some element of bargaining and 

                                                           
68 Daniel Elazar, Exploring Federalism, (Tuscaloosa: The University of Alabama Press, 1987) pp. 2-5. 
69 Ronald Watts, ‘Intergovernmental Relations: conceptual Issues,’ in Norman Levy and Chris Tapscott 

eds., Intergovernmental Relations in South Africa: The Challenges of Co-operative Government (School 

of Government, University of Western Cape, 2001) p. 39 
70 Alula Pankhurst and Getachew Assefa eds. Grass-roots Justice in Ethiopia: The Contribution of 

Customary Dispute Resolution (Addis Ababa: United Printers plc., 2008). 
71 The Red Terror that according to some authorities is said to have claimed 250,000 lives and the post 

May 2005 election are clear examples in this respect. But more could be said from the fact that there are 

many political parties sharing same or related programs but un able to forge a meaningful coalition.  I 

think this state of situation has a lot to do with the political culture of the political elite.  
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negotiation. A brief elaboration of the evolution of IGR in Germany particularly the 

notion of ‘joint tasks’
72

 is particularly relevant here.  

 

The system of co-operative federalism in Germany, a rather informal contact at first 

between the two governments, started to be institutionalized and took on a complex 

form with the introduction of the ‘joint tasks.’ Indeed, the joint tasks mark the first 

feature of co-operative federalism. With the joint tasks, planning, decision-making 

and financing responsibilities in areas that were considered to be within the domain of 

the states were now brought to the joint decision-making process. Thus, the relatively 

dual federal system was giving way to co-operative arrangements through the joint 

tasks. Significant developments in this regard are the constitutional amendments that 

had bearing on IGR. In 1969 the Basic Law was amended with three articles covering 

fiscal relations and co-operation between federal and Land governments. Particularly, 

Article 91(a) introduced the so-called ‘joint tasks’ of the two levels of government in 

some fields. Federal government was authorized to participate in these traditionally 

Länder functions if they are deemed to be in the national interest and if its 

participation is necessary in order to improve the standard of life in the federal 

republic. The introduction of interlocked federalism or co-operative federalism 

brought about a considerable change in the distribution of powers between the federa-

tion and the states thereby creating a new pattern of decision-making.
73

 Thus, the 

emergence of joint tasks resulted in a considerable shift of effective policy powers and 

functions from the states and from the federal government to an elaborate bargaining 

system. However, as will be illustrated later the process and structure of IGR are to a 

large extent influenced by the federal government. 

 

 The third principle relates to the decision making process within the IGR structure. 

First, it should be stated clearly that the IGR structure and process in its full swing is 

not merely limited to passing on binding decisions. Such forums undertake countless 

consultations, co-ordinations, information sharing and the passing of decisions is just 

one component of the entire package. But once the need for making a binding decision 

arises, it is vital to explore what form of decision making procedure best suits the 

goals of IGR. Obviously, simple majority (50+1) would have serious negative 

repercussions on the sense of partnership and mutual respect that we already indicated 

above. This kind of procedure will create rather sense of ‘win/lose’ situation that will 
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 See Art. 35, 91 of the Basic Law that require the federal government to assist the states in maintaining 

law and order and in time of natural catastrophes. See Arts. 91a, 91 b, 104a. Joint tasks refer to areas in 

which the federal and state governments engage in joint planning, decision-making and financing in areas 

that were traditionally within the jurisdiction of the states. In principle the process of decision-making 

requires unanimous agreement between the federal government and the states. Financial relations 

between the federal government and the states were also changed in favor of the federation. It covers 

broad economic and infrastructural issues that require huge financial investments normally beyond the 

capacity of the states. By 1969-70 the joint task was constitutionalized by Articles 91a and 91b of the 

Basic Law. Since then joint tasks are no more about division of functions but about joint decisions. 

Hartmut Klatt, supra note 62: 121-123. Also Franz Lehner, supra note 52 at 209. 
73 Ibid., at 207. 
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in the end affect the spirit of cooperation desired between the two levels of 

governments. Thus, the ideal  way would be decision making process based on 

consensus where every actor is kept on board. Yet, the German federal experience 

indicates that there is also negative side to this procedure particularly when it is too 

formalized . German co-operative federalism is noted by its critics as an ‘interlocked’ 

system implying a low degree of freedom of action of involved agencies and 

institutions. It implies a commitment to securing consensus among the states and the 

federation on policy formulation and implementation facilitated by a multitude of 

coordinating committees. German co-operative federalism requires consent from 

multiple actors for political action resulting in the obstruction of clear and effective 

policy-making. By granting the states a collective veto in the Bundesrat and a 

monopoly over the implementation of federal law, it locks the two levels of 

government, ‘the states and the federation into a position in which neither can 

dispense with the other in executing any policy of significance.’ This is commonly 

described as the ‘joint decision trap.’
74 

 

The joint decision-making process underscores the fact that neither of the levels of 

government possesses the power and capacity to control policy areas and related 

activities at the other level of government. As a result, once agreement is reached it 

can hardly be changed.
75

 Yet, it is difficult to bring to consensus all those who have a 

stake in the process and that calls for a painful and protracted process of 

accommodation.
76 

Thus securing consensus in all the circumstances could lead the 

IGR into inefficiency whereby necessary policy issues are frustrated by the vested 

interests of too many participants. The best compromise between simple majority and 

consensus would be to pass on decisions based on a qualified majority. 

 

While these are some of the principles that guide the complicated processes and actors 

in IGR, federal practice indicates that ‘IGR generally oscillate between conflict and 

cooperation.’
77

 In some federations like the U. S. A., particularly after the emergence 

of the welfare state, the states have to comply with conditions attached to the fiscal 

transfers. In Germany, the Lander are required to comply with binding framework 

legislation. One should also bear in mind that in a dynamic and genuine federation 

that operates in a politically diverse atmosphere, IGR becomes a forum where disputes 

pit one level of government against another, one ideology against another, one 

political party against another etc and hence tensions arise between the principles and 

imperatives of power relations.  Thus, IGR in reality combines cooperative, 

                                                           
74 This is also called enmeshment or entanglement and was coined by the noted German writer and critic 

of the system of co-operative federalism Fritz Scharpf, ‘The Joint Decision Trap: Lessons from German 

Federalism and European Integration,’ Public Administration 66 (1988): 238-278; Daniel Halberstam and 

Roderick Hills, ‘State Autonomy in Germany and the United States’ 574 Annals 173, The Annals of the 

American Academy of Political and Social Science, (2001): 176-177. 
75 Lehner, supra note 52 at 215. 
76 For the complicated interests that need to be accommodated in the process see note 58 supra. 
77 Hueglin and Fenna, supra note 66, p. 215. 
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competitive and conflictual features.
78

 For instance, John Kincaid argues that ‘federal 

government as a senior partner is a commanding partner and without some 

constitutional revision, state and local government may not possess much leverage to 

compel co-operation because co-operative federalism or intergovernmental relations 

are mainly based on the will to co-operate or a balance of power that can force co-

operation.’
79

 But the states have over the years lost a significant portion of their 

powers and are no more equal partners. In short, the view is that the present state of 

federal practice is coercive
80

 rather than co-operative. 

 

Equally, in Germany critics state that the preconditions under which co-operative 

federalism used to operate no longer exist today and with it co-operative federalism in 

Germany is dead.
81

 According to Jeffrey, German co-operative federalism is not just a 

set of institutions and procedures but also a set of ideas focused on solidarity, 

consensus, and the desirability of common standards across the federation.
82

 Indeed, it 

had some favorable conditions when it was set-up in the 1960s, some of which include 

a confidence in the capacity of the government economic intervention after 1966 to 

secure economic and social goods and West Germany’s relatively high degree of 

social and economic homogeneity. This was further reinforced by the period of 

congruence in party politics at federal and state levels, facilitating both vertical intra-

party co-ordination and the consensual spirit of decision-making which operated at the 

crossroads of territorial and party politics in the Bundesrat.
83

 In this respect, European 

federal systems contrast with the competitive policy of the United States. Through 

financial schemes, the level of federal interference has increased guaranteeing uniform 

living conditions and, Leonardy wrote, the United States cooperative federalism, is to 

some extent changing into a coercive one. The superior financial strength of the 

federal government in the form of grant-in-aid to state projects and the states inability 

to finance such projects seem to be at the center of the problem.
84

 

                                                           
78 John Kincaid, ‘Intergovernmental relations in the United States of America,’ in Peter Meekison ed., 

Intergovernmental Relations in Federal Countries: A Series of Essays on the Practice of Federal 

Governance, (Gatineau: Gauvin Press, 2007) p. 44 
79 John Kincaid, ‘From Co-operative to Coercive Federalism,’ in John Kincaid ed., American Fede-

ralism: The Third Century, The Annals of the American Academy of Political and Social Sciences 

(Newsbury Park: Sage publications, 1990) at  144. 
80 Coercive federalism is defined by Zimmerman as follows: while co-operative federalism is a regime in 

which the different levels recognize each other as equivalent and take each other’s interest into account, 

in the scheme of coercive federalism, Congress employs extensive regulatory powers on the states and 

also coerces them to implement national policies. Besides, it also implies extensive use of pre-emptive 

powers by Congress and lastly the intertwining of the two planes of government in implementing in 

specific functional areas creates accountability and responsibility problems. In short, partnership and co-

operation between unequal powers is impossible and that takes away one of the essential features of 

cooperative federalism, bargaining and negotiation. Zimmerman, supra note 11 at 27. 
81 Charlie Jeffery, ‘German Federalism from Co-operation to Competition’ in Maiken Umbach ed., 

German Federalism, Past, Present, Future (Houndmills: Palgrave, 2002) at 176; 
82 Ibid., at 172. 
83 Ibid., at 172. 
84 Uwe Leonardy, supra note 53, p. 54 
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    4. THE PRACTICE OF IGR IN ETHIOPIA: MAKING SOME SENSE OUT OF IT  

 

As noted in the second part of this paper, the Ethiopian Constitution offers little guid-

ance on managing federal-state relations relative to roles and tasks. There is no much 

study of how the relationship between the federal government and the states will be 

managed on a sector-by-sector basis. It has taken a century or more for other 

federations to settle these relationships by legislation, litigation, political practice, and 

tradition. It is time to point out once again that this institutional and policy gap needs 

to be noted and addressed.  

 

Close observation of the existing practice indicates that the federal government has 

found (this should be clearly noted as the regional states seem to be on the receiving 

end) at least three ways of influencing the state governments thereby facilitating the 

enforcement of not only joint programs but also federal laws and policies: namely 

through, formerly, the Kilil Guday Zerf (Office for Regional Affairs) and presently, 

the Ministry of Federal Affairs. This may be considered as co-operation through 

executive institutions; party structure and the process of policy making. The following 

section is devoted to the discussion of the three sub-topics. 

 

4.1 Co-operation through Executive Institutions  
The political relationship between the federal government and the states is regulated 

by both formal structures weakly defined in the constitution
85

 and various 

proclamations as well as practice outside the legal framework. One such mechanism is 

the Ministry of Federal Affairs (MoFA). The activity of the Ministry of Federal 

Affairs in the states is one of the semi-formalized practices that has an impact on 

federal-state relations at least with respect to some of the regional states. An 

understanding of the role of MoFA requires some background on its evolution and the 

links with its predecessor, the Kilil Guday Zerf. 

 

An exploration of the pre-2001 federal experience and the role of the now defunct 

office for Regional Affairs on intergovernmental relations, indicate that a ‘two tier 

                                                           
85 This refers to the role and function of federal executive organs that are bound to enforce federal laws 

and policies throughout the country but in many cases remain, in terms of institutional structure, limited 

to the federal capital Addis Ababa. Surely the constitution under Art 50 (2) imply that each level of 

government will have its own legislative, executive and judicial organs thus dual structure but in reality 

that is not the case at least for some federal institutions where either state executive is delegated to 

enforce federal policy or the federal government resorts to ad hoc arrangements. The duality implied 

under Article 50(2) should, therefore, imply something beyond these few institutions to cover the whole 

field of other federal powers enumerated under Articles 51 and 55 of the federal Constitution. It is not by 

accident that until very recently the federal government did not have many federal institutions in the 

states despite constitutional powers to establish such offices. One has to travel from Jijiga or Rama to 

Addis Ababa to get a passport. Federal police force is one such instance. It is only with the judicial 

system that one discerns a relatively clear system of relationships between the federal government and 

the states.  
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system’
86

 of federalism is emerging in Ethiopia. ‘Although the constitution does not 

make such a distinction, in practice one is forced to make a distinction between the 

regional states of Tigray, Amhara, Oromia and SNNPRS with their relatively greater 

level of political and economic development on the one hand and the other four states, 

Gambela, Benshangul-Gumuz, Afar and Somali, otherwise known as ‘emerging 

states,’ or ‘less developed states’ which stand out for their lack of development and 

historical political marginalization on the other.’
87

 While the former states, at least in 

relative terms exercised their powers with little or no interference from the MoFA or 

its predecessor, the latter states were not capable of assuming the full responsibility of 

state governments.  

 

It could be stated that the emerging states more or less failed to articulate regional 

interests as political entities, and hence they have not yet been able to evolve into 

viable entities as stipulated in the constitution, even after a decade of federal 

experience. Certainly, there are many contributory factors to this state of fact.
88

 It 

must be noted that the federal system was introduced after the fall of the most 

centralized regime that neglected the bulk of the ethno-linguistic groups. Thus, from 

inception most of the constituent states lacked skilled manpower and resources to man 

the newly established regional institutions. There were only a few hundred experts, for 

example, in Afar, Somali, Gambela and Benishangul-Gumuz regional states in 

1995/1996 and the situation remained the same until the Ethiopian Civil Service 

College took the responsibility of training civil servants for these regions with a view 

to breaking the historic marginalization from political power and resources. Historic 

marginalization also meant that there was little or no infrastructure in the less 

integrated regions, making self-rule difficult. Lesser integration into historic Ethiopia 

also implies that the inhabitants of low land regional states, in relative terms, being 

mostly pastoralists lacked the tradition of indigenous settled administration and a 

disciplined ruling party capable of articulating regional interest. Thus, there is lack of 

not only disciplined and institutionalized local parties but the local politics operates 

under a socially fragmented and sectarian political elite.
89

  As some of these regions 

are also located on the borders with neighboring states, local politics is very much 

interlinked with regional politics (the Somali region being the classic case) and thus 

subject to manipulation and maneuver by internal and external forces. These and other 

                                                           
86 John Young ‘Along Ethiopia’s Western Frontier: Gambella and Benishangul in Transition,’ The 

Journal of Modern African Studies 37: 2 (1999) at 344 
87 Ibid. 
88 Some of the constituent states under discussion include: Afar, Somali and Gambela. The two-tier 

nature of the federal system (those with relatively better experience in self-rule versus marginalized ones) 

has been made clear in a number of studies. See for instance John Young, supra note 86; Jon Abbink as 

well remarked that in the constituent states under discussion, there have been dismal failures. See his 

article “Ethnicity and Constitutionalism,” Journal of African Law 41:2 (1997) at 173; also Dereje 

Feyissa, "The Experience of Gambella Regional State," in David Turton ed. Ethnic Federalism: The 

Ethiopian Experience in Comparative Perspective (Oxford: James Currey, 2006): pp. 208-230. 
89 See for example Abdi Ismail Samatar "Ethiopian Federalism: Autonomy versus Control in the Somali 

Region" Third World Quarterly 25: 6 (2004) pp. 1131-1154. 
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factors facilitated governmental and party interference from the center. The low level 

of political development in these regions means that the ruling party plays a greater 

role in local administration than in other constituent states.  

 

Thus, close observation of the performance of these regional states suggests that they 

have not yet been able to articulate distinct regional interests, a viable political unit 

that can compete with the federal government in intergovernmental relations. In short, 

some do not seem to have acquired the status of nation/nationality, which the 

Constitution seems to generously grant them.
90

 This reflects that the federal system is 

in practice asymmetric in many respects. For instance, as far as intergovernmental 

relations is concerned, the constitutional principle “Member states ...[of the 

Federation]... shall have equal rights and powers”
91

 is compromised to a considerable 

extent in relation to some of the member states. The fiscal competence of the states, 

the court structure, the political implications of Articles 46 and 47 (constituent states 

for some and not for all) are clear evidence of an already existing political asymmetry. 

Whether this calls for a formal asymmetric arrangement with greater powers of the 

federal government or it should be seen as a transitory challenge is a thorny issue, but 

in the short run, it seems to legitimize the de facto greater intervention of the federal 

government formerly through the Kilil Guday and currently through MoFA in these 

regions than others.  

 

The initial argument for greater role of the federal government in the emerging states 

was based on the notion of capacity building to bring them on a par with the other 

regional states. In the long run, it aimed to enhance these regional states’ capacity to 

utilize their constitutional rights to administer their own affairs. Yet later develop-

ments, according to critics, indicated that this objective was a mechanism of 

controlling the states by the center. Thus, the Office for Regional Affairs at least 

according to some observers from the bottom was viewed as a key instrument in 

controlling these states. 

 

The ruling party, at least until 2001, had its own informal ‘king maker’s in the 

emerging states and through them it intervened in several policy issues in state affairs. 

According to some critics, the king makers at times exceeding their informal mandates 

of capacity building virtually run the regional governments and hindered self-

administration.
92

 The criticism is that some section of the local population developed 

the perception that the king makers emerged as heads to whom the regional 

government are accountable to. ‘It is acknowledged that they participate in regional 

council meetings, reconcile differences between coalition parties in government and 

conduct the crucial gim gema
93

 session. They are responsible for developing the 

political position of the regional government, review appointments and dismissals.’
94

  

                                                           
90 See, for instance, an interesting article about the crisis in Gambela by Dereje Feyissa, supra 88 at 61.  
91 Art. 47(4). 
92Aalen, supra note 15, p. 86. 
93 Gim gema literally refers to evaluation and has a long and unique history in the ruling party. 
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Indeed, the role of some of the king makers was visible even in some of the regional 

states like SNNPRS and Oromia outside of the emerging states between1997-2001. 

The point is that the federal government’s concern over these peripheral states, as the 

most marginalized ones is appreciable. The issue is simply that the assistance and 

supervision by advisors or party officials goes too far until the ordinary person 

observes that the key persons running the regions in fact are not the elected regional 

officers but the appointees of the federal government. In the end this practice seemed 

to have perpetuated the regions dependency on the center. Virtually every critical 

political decision had to be considered by these watchdogs.
95

 

 

The above political reality led to the emergence of dual face of IGR in Ethiopia. In the 

regional states of Tigray, Amhara, Oromia and SNNPRS perhaps because the ruling 

coalition party in each of the states is believed to be the strong wing of the ruling party 

that runs the federal government, federal intervention was relatively less formal. In the 

second group of states there was close supervision earlier on by the Regional Affairs 

of the Prime Ministers Office and presently by the Ministry of Federal Affairs.
96

 

 

March 2001 was in some sense a land mark where we observe that with the split 

within (Tigray People Liberation Front) TPLF, an influential coalition member of the 

ruling party, EPRDF decided to withdraw those king makers as well as the party 

figures with a view to enhancing state autonomy.
97

 It was believed that their role had 

gone too far,
98

 to the extent of making such states puppet states rather than 
                                                                                                                                                         
Continuous sessions are held when serious public complaints or ‘unwanted’ officers become red tapes to 

government policy. Its proponents state that it is an evaluation of performance records, part of the routine 

in public administration whereas its critics hold that it is a means to purge critical thinkers or the 

opposition from office. 
94 John Young, supra note 86 p. 342. 
95 Ibid p. 330, 336. 
96 Comparing the two groups, Aalen, like Young, states that all in all the four emerging states were the 

units in the Ethiopian federation, which experience the most severe central interference in regional 

affairs. They were governed by formally independent parties but were nevertheless practically run by 

officials from the regional affairs department and centrally assigned party cadres without formal 

positions. The low level of political development in the emerging states means that EPRDF plays a 

greater role in local administration in these regions than in other parts of the country. Aalen, supra note 

15 at 88.  
97 In March 2001, the party chairman of TPLF and current Prime Minster was challenged by an opposing 

fraction. At a critical party decision 12 members voted against and 16 in favor, two being absent, one the 

late Kinfe G. Medhin and Mulugeta Chaltu who resigned from his position in 2003. Apparently the cause 

of the split as alleged by the dissenters is that the PM had been too complicit with Eritrean matters during 

the war with Eritrea from May 1998- December 2000 (Indian Ocean News Letter March 24, 2001). The 

dissenters were expelled from their party as well as government position. This had a domino effect on 

other member parties of EPRDF in the SNNPRS and Oromia. Senior party members from those who 

shared the view of TPLF dissenters were equally expelled from party and government positions (Indian 

Ocean News Letter, June 30, 2001) (Africa Confidential Oct. 26, 2001). 
98 This fact is no more contested. Even a senior member of the ruling party Ato Sebhat Nega, in an 

interview held with Woyin admits that low ranking EPRDF cadres were practically ruling some of the 

regions, relegating the elected state officers. For full content of this interview see at 
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autonomous states. The record of the Office for Regional Affairs was not, therefore, 

that impressive. 

 

MoFA between 2001 and 2005 

It was in this context that the Ministry of Federal Affairs then de jure replaced the 

Regional Affairs Office in the Prime Minister’s Office in 2001. The most relevant 

parts of the powers and duties of this office as formalized by a proclamation read: 

 

b) without prejudice to the provisions of Articles 48 and 62(6) of the federal constitu-

tion, facilitate the resolution of misunderstandings arising between regions; and 

c) give assistance to the regions with particular emphasis on the less developed 

ones;
99

 

 

One may wonder about the differences between these two institutions apart from the 

fact that now the new institution’s function is more legalized and has been set up as 

one of the federal ministries. According to the then Minster of State, ‘the objective of 

providing additional support, that is, more federal impetus to the emerging states has 

remained the same. The new element added is a more or less coherent policy 

framework, a vision that hinges around capacity building of the emerging states. 

There was a similar mission earlier on but it focused on the traditional concept of 

training and infrastructure. Now capacity building is all-inclusive including change in 

attitude, in work ethos, guidelines, procedures and institutional capacity.’
100

 He also 

points out that now it is intergovernmental relations rather than inter-party relations. 

Intergovernmental relations, assume the state party as partners and as coalitions. 

Implying that even if the parties that run the emerging states are not members of 

EPRDF, his office is working with them, in the fields specified by law, and the federal 

government is not trying to replace them. According to Gebreab the office recognizes 

the state executive and the ruling parties in these regions as  partners or coalition 

governments and influences them indirectly using the government venue rather than 

the party channel. He says, ‘I am not a political advisor but a representative of federal 

government’
101

 implying his key role as instrument of intergovernmental co-operation 

at least in these states.  

 

Looking at the list of powers of the new Ministry and the practice, it is the assistance, 

not to all the states but to the less developed states, that remained as its main focus. Its 

role as an instrument of intergovernmental relations between the federal government 

                                                                                                                                                         
http://www.aiga1992.org/woyin-sebaht5.html as visited on July 22/2004. Several meetings held in July 

2001, in the aftermath of the party crisis, chaired by a senior TPLF central committee member confirm 

the same position. 
99 Article 11, Proclamation No. 256/2001, ‘Reorganization of the Executive Organs of the Federal 

Democratic Republic of Ethiopia,’ Federal Negarit Gazeta, 8th Year No. 2, Addis Ababa, 12th October 

2001; Art. 5(6). 
100 Interview with Dr. Gebreab Barnabas, Minister of State, Ministry of Federal Affairs, Walta Informa-

tion Center, December 25/2002. 
101 Ibid 
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and all the constituent states was not explicitly stated and MoFA never attempted to 

establish relations with the other regional states. This rather crucial role was missing 

in its power. As can be gathered from the proclamation, it is not broadly organized to 

facilitate intergovernmental relations between the center and states and its supervisory 

and coordinating role is limited to few institutions.
102

 In this sense, one could say the 

name MoFA was simply a misnomer. 

 

In its conflict handling power (see section b above) there remained an overlap with 

what is stated under Articles 48 and 62(6) of the Constitution on the powers of the 

HoF. The general scope is that the HoF does the legal aspect of the conflict but the 

Ministry of Federal Affairs handles administrative, political and developmental affairs 

with the states. It facilitates political negotiations before, for instance, an issue is taken 

for referendum. In short, it undertakes a ‘non-binding consensus building or political 

negotiations.’
103

But there is nothing that prohibits the HoF from adopting the same 

process of dispute settlement in addition to its quasi-judicial function of constitutional 

interpretation and dispute settlement. After all one of the reasons for taking the power 

of interpreting the constitution from the regular judiciary to the political organ, HoF, 

was because it was felt, that the HoF has more democratic legitimacy than the courts. 

The HoF as a ‘representative of Nations and Nationalities’ was preferred to the courts, 

for its legitimacy as well as because constitutional interpretation was considered a 

political act. Indeed, one has to state explicitly that to the extent that the HoF exercises 

its powers to settle disputes between states and the crucial power of ‘determining the 

division of revenue derived from joint federal and state tax sources and the subsidies 

that the federal government may provide to the states’
104

 it remains an important organ 

of intergovernmental relations. Thus clear tension between the mandate of the MoFA 

granted to it by a proclamation and the HoF’s mandate provided in the Constitution 

emerged and to date this tension remains unresolved. 

  

MoFA between 2005 to early 2008 

Significant development in this regard was the issuance of proclamation No. 

471/2005.
105

 The federal executive organs were reorganized and MoFA seemed to 

have assumed a new mandate that was missing in the previous proclamation. While 

the role of MoFA in terms of resolving misunderstandings arising between regional 

states and in assisting emerging regional states remained intact, the most relevant 

sections of the proclamation on the powers and duties of MoFA stated: to ‘cooperate 

with concerned federal and regional state organs in maintaining public order; serve as 

                                                           
102 One reason suggested is the lack of human resources. In the interview process it was pointed out that 

Gambella had only one medical doctor and in the opinion of Dr. Gebreab, it will be impossible to think at 

this time to set up its structure in the regions. Interview with Dr. Gebreab Barnabas January 3/2003. 
103 Interview with Dr. Gebreab Barnabas January 3/2003. 
104 Article 62(7); see also the power of the HoF to order federal intervention Art. 62(9). 
105 Proclamation No. 471/2005, ‘Definition of Powers and Duties of the Executive Organs of the Federal 

Democratic Republic of Ethiopia,’ Federal Negarit Gazeta, 12th Year No. 1, Addis Ababa, 17th 

November 2005; Art. 21. 
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a focal point in creating good federal-regional relationship and cooperation based on 

mutual understanding and partnership and thereby strengthen the federal system.’
106

 

Legally speaking the new proclamation provides for two vital points that have 

significant impact on IGR in Ethiopia. The first one arguably provided that MoFA is 

now mandated to serve as a focal point in creating good federal-state relationship. 

This was missing in the previous proclamation and the institutional gap seems to have 

been partly addressed. Partly because the more complex institutions, guidelines and in 

the Ethiopian situation, the daunting task of transforming IGR from the informal to 

the formal institutional level can not be effectively done by a sub-article in a 

proclamation on the reorganization of the federal executive organs. This is the hard 

lesson we draw from the other more mature federal systems. Related to this first point 

is the careful use of the phrase serving as a focal point in creating good federal-state 

relationship. The new mandate seems to have given recognition to the fact that other 

relevant federal and regional sate institutions will continue to undertake some aspect 

of IGR as relevant to their routine functions but MoFA is to be the focal federal 

institution coordinating IGR nation wide. This brings us back to what we mentioned 

earlier in this piece: which federal institution is better suited to this very basic function 

and whether a department within MoFA is the right way of achieving this goal. The 

second important point is, the fact that the new proclamation has hinted at least to 

some of the principles that should guide IGR in Ethiopia: namely mutual 

understanding and partnership. The proclamation states that IGR is no more a forum 

where the federal government is to dictate its terms but should be based on some sense 

of partnership and mutual understanding. That regional states are no more on the 

receiving end but is a forum where they will be treated as partners in the process. 

Perhaps missing in the new mandate but very crucial in light of the discussion in this 

piece is that it could have been specific in stipulating that such good federal-regional 

state cooperation is linked to the coordination of shared programs and policies as there 

is often the temptation to widen its scope.  

 

Even if early and the performance of MoFA with its new mandate is not that 

impressive, the new development should be seen as a step forward towards 

institutionalizing IGR in Ethiopia. Indeed, there is a good lesson that we draw from 

our own experience. It is important to point out that federal-state relations in Ethiopia 

have been very much linked to changes in party power.
107

 As has been pointed out 

earlier, when TPLF split into two and the dissidents were expelled from the party as 

well as government positions they held, it had a domino effect on other member 

parties of EPRDF in the SNNPRS, and Oromia. Senior party members from OPDO, 

member of EPRDF as well as the ruling party in the State of Oromia, and senior party 

members in the party that ruled in the SNNPRS who shared the view of TPLF 

dissenters were equally expelled from party and government positions. Before this 

moment it was difficult to distinguish party structure from constitutional institutions. 

                                                           
106 See Article 21 sub 1 and sub 6. 
107 Aalen, supra note 15 at 104. 
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It appears that because ‘EPRDF has effectively merged with the state, the crisis of the 

Front is in effect a crisis of the Ethiopian state.’
108

 The internal split in the TPLF and 

the following crises in the other states indicated how fragile and soft the government 

institutions were and it is tempting to state that there cannot be but a party channel. 

Institutions for intergovernmental relations, separate from party channels are, 

therefore, not only important for day-to-day co-ordination of federal – state relations 

but are also conditions for maintaining federal stability. These institutions should be 

permitted to evolve as autonomous government bodies so that they will survive  any 

party crisis. This is also a question of transforming IGR from party politics to legally 

established institutions. 

 

4.2 Co-operation through Party Channels  
 

We now turn to the second mechanism. Despite the formal constitutional division of 

powers as stipulated in the constitution, the lack of institutionalized federal–regional 

state IGR throughout was not without reasons. Implementation and coordination of 

shared policies and programs was facilitated to a large degree by party channels. 

Indeed, even after MoFA’s new mandate IGR through party channels still remains the 

most pervasive scheme used by the federal government to influence state governments 

as well as to guarantee uniformity of policies. MoFA’s new mandate and the 

experience between 2005 to early 2008 seem to confirm that it is hardly possible to 

state that MoFA has replaced fully the informal party based IGR in Ethiopia. Perhaps 

the use of party channels is not unique to the Ethiopian federation. Riker and Schaps 

state that ‘intergovernmental disputes are important features of federations although 

the excess may lead to a peril or the absence of which might be an indicator of full 

unification or the federal collapse.
109

 Federations constantly suffer from a lack of 

integration between policies of the federal government and the states. As a result, the 

institutional structure of most contemporary federations often provided mechanisms 

for settling intergovernmental disputes and for integrating policies. One such 

mechanism they outline is through political parties, which could be a source of 

harmony or disharmony.  

 

If the officials of both sets of government are adherents of the same ideology or 

followers of the same leader or leaders, then they might be expected to pursue 

harmonious policies. India’s federalism during the first three decades was very much 

influenced by Congress Party’s dominance of both federal and state institutions and 

                                                           
108 Medhane Tadesse and John Young, ‘TPLF: Reform or Decline?’ Review of African Political Economy 

30: 97 (2003) at 389; on the other hand some state that crisis of that magnitude could have led to military 

rule, civil war or anarchy but because the political elite demonstrated political maturity, it paved the way 

to a system that is conscious of managing different kinds of conflicts. See Tom Patz, ‘Ethiopia,’ in Ann 

Griffiths ed., Handbook of Federal Systems 2005 (Montreal and Kingston: McGill Queen’s University 

Press, 2005) at 144. 
109

 William Riker and Ronald Schaps, ‘Disharmony in Federal Government’ in William Riker, ed., The 

Development of American Federalism (Boston: Kluwer Academic Publishers, 1987): 73, 74, 75. 
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was the era of smooth functioning IGR later to be turned into short term crisis in the 

late 1970s and then to more or less stable federal – state cooperation operating in 

regionally based coalition parties.
110

 But complete, harmonious and smooth 

functioning of IGR resulting from party harmony at federal and state level is unlikely 

to occur in genuine and dynamic federations. This is particularly so in federations 

inhabited by diverse ethno-linguistic and religious groups as in India, Switzerland and 

Ethiopia, for it is certain that in the long run one central vanguard party like Congress 

or EPRDF can not satisfy all local concerns and sub-state claims. If Livingston’s 

claim that federal institutions are simply reflections of existing diversity on the ground 

has any meaning then the reality is that the more diverse the society is the more 

decentralized powers will be to constituent units.
111

  Thus the present IGR calm and 

harmonious policy coordination via the party system within the Ethiopian federal 

system is likely to change with the consolidation of democracy in the country. The 

South African National Congress’s current break down and possible split into two 

appears as well a political development along the patterns of India.  

 

Nonetheless, the above is not to imply that regionally based political parties are the 

necessary preconditions for healthy IGR or for enhanced state autonomy. While it is 

true that such parties are expected to be jealous in terms of exercising regional state 

autonomy, there is a possibility in those circumstances for political deadlock and even 

the risk of fragmentation. As some have noted “if all constituent governments were 

controlled by one homogenous political party and the federal government by another, 

the degree of federal conflict would be tense. Between these two extremes lie all 

existing federations.’
112 

Indeed, there are good lessons to learn from Nigeria’s 

decentralized federal experiment of three regions in the 1960’s
113

 and the current 

deadlock in the Belgian federation.
114

 If all parties are regionally based with little or 

no nationally/federally based parties serving as inter-regional bridges, then there can 

not be any smooth functioning IGR and fragmentation might be a near possibility. 

                                                           
110 See for details Robert Bejesky, ‘Hegemonic and Centralized Political Party systems: Undermining 

Egalitarian Principles of Federalism? A Cross-National Comparison of India, Mexico and the United 

States,’ Temple International and Comparative Law Journal 14:2 (Fall 2000) pp. 363-399. 
111 See William S. Livingston, ‘A Note on the Nature of Federalism,’ Political Science Quarterly, 67:1 

(Mar., 1952), pp. 81-95; Watts, supra note 7, p. 35. 
112 Riker and Schaps, supra note 109 p. 77. 
113 Nigerian federalism in this period was parliamentary one where leaders of the regional parties chose 

to head their respective regional governments and send deputies to the federal level thus resulting in weak 

federal government and strong states finally resulting in the attempted Biafran secession.  The regional 

political leaders, for example Chief Awolowo was Premier of the West, Dr. Nnamdi Azikiwe was 

Premier of the Eastern region and Sir Ahmadu Bello remained Premier of the North. See J.A. Ayoade, 

‘The Changing Structure of Nigerian Federalism’ in Isawa Elaigwu and A. Akindele eds., Foundation of 

Nigerian Federalism: 1960-1995 (Abuja: National Council on Intergovernmental Relations 1996) at 52; 

Lincoln Joshua, The Effects of Federalism on Inter group Relations in Multi-ethnic States: Evidence from 

Nigeria and Ethiopia 1960-1998 (UMI Dissertation, 2000) p. 82. 
114 See Frank Delmartino and Huges Dumont, ‘Belgium: Unity Challenged by Enhanced Diversity,’ a 

paper presented in June 2008 in Brussels as the seventh theme of the Forum of Federations on Unity and 

Diversity in Federal Countries (Forthcoming). 
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Thus, in a genuine and dynamic federation an IGR calm resulting from one highly 

disciplined party controlling all governments, both federal and the state is rare or 

might be a reality that occurs during the early phase of the federation where such party 

enjoys wide support because of its role in liberation or independence. Otherwise, the 

forces of diversity will not allow complete absorption to occur in a free society.
115

 The 

other extreme situation also seems to pave the way for IGR deadlock and even 

fragmentation. There is the risk that they might enhance regional loyalty at the 

expense of federal loyalty. Between these two extremes lie all existing genuine and 

dynamic federations.
116 

Ethiopia’s smooth functioning of IGR based on one party 

dominated system is, therefore, expected to change in the long run and it is for this 

reason that we emphasized on the need for the principles that guide IGR and for some 

kind of framework policy/law on IGR.  

 

The pros and cons of Ethiopia’s one party dominated federal practice needs to be put 

in the right perspective though. It is often indicated either as an obstacle to the full 

enjoyment of regional state autonomy or as a panacea to all the country’s challenges. 

On the positive side, given Ethiopia's diverse society and level of poverty, coherent 

and disciplined party at federal and state levels appears to be an asset, at least in the 

short run, but at times this exceeds its limit and affects state autonomy. The four major 

parties of EPRDF, Oromo Peoples Democratic Organization, (OPDO), the Amhara 

National Democratic Movement (ANDM), the Southern Ethiopian People’s 

Democratic Front (SEPDF) and Tigray Peoples Liberation Front (TPLF) operate in 

the four regions of Oromia, Amhara, SNNPRS and Tigray respectively. In addition to 

the member states that are under direct control by EPRDF member parties, EPRDF 

has close allies and affiliated parties in the other regional states of the federation. 

These parties are formally autonomous from the ruling party but cannot be considered 

as opposition parties because of their tight links with the EPRDF.
117

 The EPRDF has 

been instrumental in establishing the affiliated parties in Afar, Gambela, Benshangul 

Gumuz, Somali and Harar regional states. This largely centralized party structure 

appears to have impact on the autonomy of the regional states that is expected to exist 

in a federation.
118

 The existence of some level of paradox between constitutional form 

implying wide autonomy and some level of subordination of the regional governments 

to the federal government in practice has already been pointed out by a lot of 

observers.
119

As a parliamentary federal system, the party discipline, the party system 

                                                           
115 Riker and Schaps, supra note 109 p. 76 
116 Ibid., supra note 109 p. 77 
117 Aalen, supra note 15 at 83. 
118 By now there is ample evidence pointing to the fact that a centralized party system and federalism are 

more an oxymoron. It is certainly this anomalous combination that led many federal writers to conclude 

that many of the former socialist federal systems were federal in form and not in operation. See for 

example Alfred Stepan, ‘Federalism and Democracy: Beyond the US Model,’ Journal of Democracy 

10:4 (October 1999): 22-23; Daniel Elazar, Exploring Federalism (Tuscaloosa, AL: University of 

Alabama Press, 1987); Ivo Duchacek, ‘Antagonistic Cooperation: Territorial and Ethnic Communities,’ 

Publius: The Journal of Federalism (Fall, 1977): 3-29.  
119 See Merera Gudina, Ethiopia: Competing Ethnic Nationalisms and the Quest for Democracy 1960-
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combined with ‘democratic centralism’
120

 seem to have great impact on how decisions 

are taken within the party and on the federal system. A central committee leads the 

ruling coalition. The central committee, often through the chairman, generates specific 

plans of action which are the basis for the EPRDF’s five-year plans that are 

implemented nationwide. The five-year plans to be implemented are adopted at 

federal level and become the basis for state government plans and policies.
121

 While 

this state of facts is often presented as a one way process (federal governments 

dominance over the regional states or top down),
122

 without challenging the federal 

government’s dominance others have indicated the existence of a much more complex 

informal interaction between the two levels of governments based on neo patrimonial 

system
123

 where regional state and local political elites at least to some degree 

manipulate and influence the federal government. Nonetheless, it is the one party 

dominated federal practice along with its impact on the process of policy-making that 

explains the centralizing trend in the federal system. It is also this factor that appears 

to explain the fact that intergovernmental conflicts are rare, perhaps absent, from most 

of the contemporary conflicts that challenge the federal system. So far, boundary 

disputes, the issue of local tyranny, and not federal-state issues dominate the federal 

system. It is only in 2004 that the regime of fiscal transfers was brought to the table in 

the HoF.  

 

What is apparent, therefore, is that except the difference, between the two groups of 

states distinguished above, which is a matter of degree, both groups of state 

governments are under the direct control and influence of the ruling party. This in turn 

seems to fit the extreme scenario mentioned above. Consequently, the constitutional 

right of the states to formulate and implement plans and policies are severely 

diminished by the fact that the state governments are in one way or another forced to 

follow the centrally designed policies and plans, resulting from the party structure.
124

 

                                                                                                                                                         
2002 (Shaker Publishing: 2003) at 119; Assefa Fiseha, ‘Theory versus Practice in the Implementation of 

Ethiopia’s Ethnic Federalism’ in David Turton ed., Ethnic Federalism: The Ethiopian Experience in 

Comparative Perspective (Oxford: James Currey, 2006) pp. 131-162. 
120 This is a very vague concept but implies that decisions are often reached at party level, often at the top 

executive level (small number of party leaders allege to have monopoly of theoretical knowledge, as 

ideologues, as sources) and flow directly (top-bottom, not the other way round) to the grass root party 

members. One is supposed to strictly execute the decision coming from this higher hierarchy. This in turn 

seems to be based on the idea that a party is supposed to lead, not to be led by the people. In Amharic 

they say ‘yehizib chira anketelim,’ which roughly goes like ‘we do not follow the tail of the people,’ 

interview confidential, January 3, 2002, Addis Ababa; see also Medhane and Young, supra note 108. 
121 Aalen, supra note 15 at 82. 
122 See Aalen, supra note 15; Andreas Eshete, ‘Ethnic Federalism: New Frontiers in Ethiopian Politics’ in 

First National Conference on Federalism, Conflict and Peace Building (Addis Ababa: United printers, 

2003): 142-172.  
123 This concept implies the co-existence of formal and informal interactions in the political system 

(hybrid regime as is often called), patron-client relationship and institutional instability resulting from the 

informalisation of politics and the informal overshadowing the formal institutional approach. See for 

example Tobias Hagmann, ‘Beyond Clannishness and Colonialism: Understanding Political Disorder in 

the Somali Region, 1991-2004,’ Journal of Modern African Studies (2005) 43:4 pp. 509-36 
124 Aalen, supra note 15 at 85.   
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Yet, there is no governmental structure connecting the respective federal and state 

offices. 

 

In our comparative studies, we earlier on noted the various complex networks of 

relationships between the federal government and the states in Germany, Switzerland 

and recently South Africa. In Ethiopia, except the party channel, there is hardly any 

institutionalized intergovernmental mechanism comparable to system of IGR in other 

federations. Nor can we state that MoFa’s new mandate and subsequent practice has 

replaced the existing informal party based IGR. It should be noted that informal 

interactions between the two levels of governments are common in IGR even in more 

mature federations. What is rather troubling is when such informal interaction coupled 

with patron-client relationship shapes or predominates the process more than the 

formal/institutional one. There and then the informal interaction overshadows the 

formal one and it  then becomes hardly possible to talk about institutional stability. It 

is the possibility of such risk that urges some level of formalization and guideline to 

IGR in Ethiopia. 

 

4.5 Co-operation through the Process of Policy-Making  
Another instrument of influencing the states and hence inter-governmental relations 

and enforcing federal policies is through the power of policy-making. The federal go-

vernment has currently issued several policy documents.
125

 These documents outline 

sometimes areas covering even elementary education that are according to the 

Constitution within the competence of the states. The documents might make some 

sense in the context of state governments that lack expertise to design the necessary 

policy areas but the authors sometimes forget that in a federal system, there is limit to 

the competence of the respective governments. The documents mainly originated as 

party documents are then published as federal documents and published by the 

Ministry of Information. Party members at federal and state level discuss them and 

decide to implement them in their capacity as government officers. In general, the 

states accept the economic, social and development plans issued by the federal 

government. In theory they can adapt the policies to fit their own circumstances but 

the federal government does play a key role in influencing through national policies 

mainly due to the party congruence and decision-making structure and also, because 

the states lack the required expertise to bring alternative policies.
126

 

 

Conclusion 

What lessons can we draw from the comparative study of IGR in other federations and 

the evolving practice of IGR in Ethiopia? Except for the scanty constitutional/legal 

                                                           
125 See for instance Ye Ethiopia Democrasiyawi Republic Mengist Ye Masfesem Akim Ginbata Strategy 

ena Programoch (Ministry of Information, Addis Ababa Yekatit 94 E.C); also Be Ethiopia Ye Dimocraci 

Sirat Ginbata Gudayoch (Ministry of Information, Addis Ababa, Ginbot 94 E.C.) 
126 Some authorities indicate that some of the states literally copy the federal policies. Interview with 

Suleman Dedefo November 26/2003. But Gebreab speaks of harmonization and customization of federal 

policy by the states as common practice. Interview January 3/2003. 
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clauses on IGR, one could safely state that IGR in Ethiopia is in its early phase. There 

is a felt need for understanding of the structures, processes and the principles by 

which it is guided as these are crucial requirements for the federation to be stable and 

effective. We have already noted that it is often dynamic and evolutionary but this 

should be preceded by conscious thought over its relevance. 

 
We have also indicated that the system of IGR in Ethiopia to the extent that it exists 

relies heavily on party machinery and weakly on the government institutions. The 

MoFA although mandated to serve as a focal institution for IGR after 2005, its 

activities still remain limited to the traditional function of assisting the emerging 

regional states. Nor is it institutionally well organized for its new mandate. A function 

as important as IGR is placed within a department and even then poorly manned 

except a very enthusiastic head for IGR. These concerns raise the thorny issues of 

whether a department within MoFA will have the stature, influence, resource and 

capacity to undertake the coordination of nation wide IGR activities and surely the 

answer, as things stand right now is in the negative. It goes without saying that if 

MoFA is to remain relevant as a focal institution for the coordination of IGR, high 

level commitment and organization preferably at the ministerial level is crucial. The 

reliance on party instrumentality might be feasible in the light of the present 

resources, manpower constraints and urgency to eradicate poverty but it is very 

unreliable when there is a tension between government and party structure. In this 

respect Ethiopia has enough lessons to learn from the 2001 party crisis. The reliance 

on the party machinery, although understandable given the above factors and the party 

harmony at federal and state level, should be slowly replaced with formal institutional 

structure and relevant IGR policies and laws. The present relative calm in IGR 

disputes surely will change with the change in political party configuration at federal 

and state level and this is bound to happen upon the consolidation of democracy in 

Ethiopia. Thus the more we rely on institutions and laws than party channels the more 

mature and stable the federation will be. Indeed, this is a matter of transforming IGR 

from party politics to government institutions. Very much related to this point is that 

given the emerging trend and constitutional silence on IGR, there is a need for a 

general policy guideline or a framework law on IGR that formalizes existing 

acceptable practices but that also outlines who the main actors are, the objectives and 

structures and define the roles of the different organs in the process. 

 

Finally, the role of the different government institutions in IGR, particularly that of 

the HoF and MoFA needs to be clarified if we are to avoid confusion and anarchy in 

the already weak and emerging IGR in Ethiopia. As the experience of other 

federations indicate surely one organ alone is not to run IGR effectively. Several 

federal and state institutions will continue to undertake IGR activities. The HoF or the 

MoFA which ever is picked to be the focal coordinating unit for the nation wide IGR 

system in Ethiopia should realize this point and hence define their respective role 

within this framework. 
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The Monist -Dualist Divide and the Supremacy Clause: Revisiting the Status of 

Human Rights Treaties in Ethiopia 

                                         

Takele Soboka Bulto
∗

 
 

1. Introduction 

A critical appraisal of dominant literature on the status of human rights treaties under 

the Constitution of the Federal Democratic Republic of Ethiopia (the Constitution)
1
 

reveals a converging opinion regarding the normative position of ratified treaties in 

the country’s pyramid of laws. There are two-tiered dimensions to the emerging 

consensus about the status of treaties. At one level, the supremacy clause of Art 9(1) 

of the Constitution, rendering any inconsistent ‘law, customary practice or a decision 

of an organ of state or a public official’ null and void, has led to the assertion that the 

Constitution is superior to all ratified treaties.
2
At another level, the declaration under  

Art 9(4) of the Constitution that duly ratified treaties are “integral parts of the law of 

the land” and the requirement of its Art 13 (2) that the Bill of Rights
3
 of the 

Constitution must be interpreted in conformity with ratified treaties have been taken 

only as a partial answer to the question of the hierarchical position of ratified treaties.  
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 Promulgated by virtue of Proclamation No. 1/1995, A Proclamation to Pronounce the 

Coming into Effect of the Constitution of the Federal Democratic Republic of Ethiopia, 

Federal Negarit Gazeta, 1st Year, No. 1, 21 August 1995. 
2
 Chi Mgbako, et al, 'Silencing the Ethiopian Courts: Non-Judicial Constitutional Review and 

Its Impact on Human Rights' (2008) 15(1) Fordham International Law Journal 701, 713; Sisay 

Alemahu, ‘The Constitutional Protection of Economic and Social Rights in the Federal 

Democratic Republic of Ethiopia,’ (2008) 23 Journal of Ethiopian Law 135, 147; Gebreamlak 

Gebregiorgis, 'The Incorporation and Status of International Human Rights under the FDRE 

Constitution' in Girmachew Alemu and Sisay Alemahu (ed), The Constitutional Protection of 

Human Rights in Ethiopia: Challenges and Prospects (Ethiopian Human Rights Law Series) 

(2008) vol 2, 37; Getachew Assefa, 'The Protection of Fundamental Rights and Freedoms in 

Ethiopian Federalism' (Paper presented at the Proceedings of the First National Conference on 

Federalism, Conflict and Peace Building, Addis Ababa, 2005) 257; Ibrahim Idris, 'The Place of 

International Human Rights Conventions in the 1994 Federal Democratic Republic of Ethiopia 

(FDRE) Constitution' (2000) 20 Journal of Ethiopian Law 113, 132-134;; Rakeb Messele, 

'Enforcement of Human Rights in Ethiopia' (Action Professionals Association for the People 

(APAP), 2002) 15. 
3
 This refers to Chapter Three of the Constitution, which enshrines the civil and political rights, 

economic, social and cultural rights and group (peoples’) rights.  The elaborate catalogue of 

the rights and freedoms guaranteed under the Constitution, running from Art 13-44, comprise 

almost a third of the overall constitutional provisions.  
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The fact that the House of Peoples’ Representatives (HPR)
4
 is entrusted with treaty 

ratifying powers
5
 as well as powers to issue proclamations,

6
 led to the conclusion that 

treaties and proclamations of the HPR share parity of status due to their identical 

formal source.
7
 As a result, treaties would take the rank of proclamations and are 

subject to the temporal-sensitive rule of lex posterior derogate lex priori (latter law 

prevails over the former).
8
 The doctrinal debate of monism and dualism has added 

some credence to the dilemma of normative hierarchy.
9
 

 

This paper, departing from the emergent consensus of the dominant literature on the 

status of human rights treaties in Ethiopia, argues that the prevailing scholarship that 

has put the Constitution at the apex of any law (domestic or international) and treaties 

on equal footing with proclamations is a consequence of the mistaken approach which 

allows domestic law to determine the position of treaties at the national level. The 

contention here is that, unless the status of human rights treaties is analysed outside 

the four corners of domestic law, the analysis continues to be a self-fulfilling 

prophesy. Owing to the customary principles of good faith and pacta sunt servanda, 

domestic law cannot sit in judgment of its hierarchical interactions with international 

law. Any other approach would lead to a situation that licences the domestic 

legislature to establish  a normative regime that not only denigrates but also violates 

international standards contained in ratified human rights treaties. This automatically 

implicates the country’s international responsibility for violations of international law 

and rights and freedoms consecrated therein through legislative means.  

                                                 
4
 The HPR is the federal parliament with a constitutional mandate of comprehensive ‘power of 

legislation in all matters assigned by this Constitution to Federal jurisdiction.’ See Art 55 (1) 

of the Constitution. 
5
 In Ethiopia, treaties are concluded (signed) by the State’s Executive branch which must 

subsequently submit it for ratification to the HPR. Under Art 55 (12) of the Constitution, the 

HPR ‘shall ratify international agreements concluded by the Executive.’ A more specific 

proclamation has assigned the power of negotiating and signing treaties to the Ministry of 

Foreign Affairs. Thus the Ministry shall, ‘in consultation with the concerned organs, negotiate 

and sign treaties and agreements Ethiopia enters into with other states and international 

organizations … and effect all formalities of ratification of treaties and agreements.’ See Art 

25 (2), Proclamation No. 4/1995, A Proclamation to Provide For the Definition of Powers and 

Duties of the Executive Organs of the Federal Democratic Republic Of Ethiopia, Federal 

Negarit Gazeta, 1st Year, No.4, 23 August 1995. 
6
 Art 55 (1) of the Constitution. Proclamations are primary laws that occupy a position second 

only to the Constitution in the domestic normative hierarchy. 
7
 Getachew, cited above at note 2, p. 257; Ibrahim, Cited above at note 2, p.134; Sisay, cited 

above at note 2, 147; Gebreamlak, cited at note 2 above) 46. 
8
 Getachew, cited at note 2 above, p. 257; Ibrahim, cited above at note 2, p. 134; Minasse 

Haile, 'Comparing Human Rights in Two Ethiopian Constitutions: The Emperor's and  the 

"Republic's" - Cucullus Non Facit Monachum' (2005) 13 Cardozo Journal of International and 

Comparative Law 1, 28. 
9
 See Ibrahim, cited above at note 2, p. 113; Rakeb, cited above at note n 2 p. 15 and 53; 

Gerbeamlak, cited at note 2 above, 55; Sisay, cited at note 2 above, 147. 
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 The starting point of the present enquiry is, therefore, to cut domestic law to size 

(without abandoning it) in the determination of its status visa-a-vis international 

standards, and to transcend domestic legal and institutional hurdles and analyse the 

place of international human rights treaties from the international law standpoint. This 

approach, arguably supported by the text of the Constitution and Ethiopian legislative 

and judicial practices, makes it evident that international human rights treaties ratified 

by Ethiopia are superior to proclamations and share equality of status with the 

Constitution. It would thus become impossible for latter laws to prevail over ratified 

treaties which are presumably consistent with the letters and the spirit of the 

Constitution’s Bill of Rights. 

 

The next section briefly discusses the waning role of the monist-dualist debate as a 

theoretical explanation of the interactions between national and international legal 

norms as well as the increasing triumph of monism at least in the area of human rights 

treaties. Section 3 presents a rebuttal of the dominant opinion that latter proclamations 

override inconsistent and previously ratified treaties in Ethiopia. It argues that the 

state’s duty to implement ratified treaties domestically, the attendant obligations of 

good faith and pacta sunt servanda, the duty to provide domestic remedies to 

violations of (treaty-based) human rights as well as domestic Ethiopian legislative and 

judicial practice accord ratified treaties a position superior to that of proclamations. 

Section 4 gauges the hierarchical position of ratified treaties vis-à-vis the Constitution 

and contends that ratified treaties share parity of status with the Constitutional Bill of 

Rights. The final section draws the threads together and concludes the study. 

2. The Monist-Dualist Clash 

Just as the international debate regarding the monist-dualist distinction has come to 

lose its currency,
10

 much of the scholarship on the status of human rights treaties in 

Ethiopia has increasingly tended to analyse the domestic status of human rights 

treaties in the framework of those doctrines.
11

 The relationship between international 

law and municipal law triggers the issue of the relative validity of rules of 

international law on the domestic plane compared to their municipal counterparts. 

This in turn raises a crucial issue of whether, and, if so, the degree to which domestic 

courts and other institutions may give way to rules of international law where they are 

not necessarily consistent with domestic law. It has been rightly commented: 

‘[n]othing is more essential to a proper grasp of the subject of international law than a 

clear understanding of its relation to state law.’
12
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 Martin Schenin, 'International Human Rights in National Law' in Raija Hanki, and Markku 

Suksi (ed), An Introduction to the International Protection of Human Rights (2002) 417,  418; 

Ian Brownlie, Principles of Public International Law (2008) 31-35. 
11

 Ibrahim, cited above at note 2, p 113; Rakeb, cited above at note 2, p.15; Mgbako, cited 

above at note 2, 713-714. 
12

 J G Starke, Starke's International Law (11th ed, 1994) 63. 
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The monist doctrine does not recognise the distinction between the domestic and the 

international, and, does not allow room for contradiction between the two sets of 

rules.  Because domestic law and international law are part of the same system of 

norms
13

, in the unlikely event of conflict between the two sets of rules, legal 

interpretation and application must give precedence to international law.
14

 This theory 

argues that ‘the basic norms of the national legal order are determined by the norms of 

international law,…[i]t is the basic norm of the international legal order which is the 

ultimate reason of validity of the national legal order, too.’
15

 The validity and 

authority of domestic law is thus primarily due to its conformity with the international 

law, lack of which renders it null and void whereby it is superseded by the 

international law rules which, as a consequence, would directly apply domestically. 

 

The dualist doctrine represents a contrasting approach and starts from the assumption 

that the national and international legal systems regulate entirely different and parallel 

subject matters and have no room for conflict.
16

 It holds that international law is a 

horizontal regime for the regulation of inter-state relations while municipal law is a 

vertical regime governing the relationship between the state and its inhabitants.
17

 In 

D’Amato’s words, “[t]he objects of domestic law are people; the objects of 

international law are states.”
18

  Domestic law prevails in matters of domestic nature 

and domestic jurisdictions apply domestic law: “Domestic law and international law 

are each sovereign in their own spheres.”
19

 Thus, ‘neither legal order has the power to 

create or alter rules of the other.’
20

 Domestic jurisdictions may apply international law 

but solely as an exercise of the authority of domestic law which adopted or 

transformed the rules of international law.
21

  

 

As D’Amato noted, dualism is a sibling of strict state sovereignty according to which 

‘international law and national law are two separate, independent legal orders, each 

                                                 
13

 Rosalyn Higgins, Problems and Process: International Law and How We Use It (1995) 205. 
14

 Brownlie, cited above at note 10, p. 32-33. 
15

 Ibid. 
16

 Id, p. 31. 
17

 Higgins, cited above at note 13, p. 205. 
18

 Anthony D’Amato, 'Is International Law Coercive?' Northwestern University School of Law 

Public Law and Legal Theory Series No. 08-25 (2008) p.6. 
19

 Ibid. 
20

 Brownlie, cited above at note 10, p. 31-32. 
21

 Id, p. 32. 
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valid in its own sphere. National law governs the internal or domestic affairs of a state 

while international law governs foreign affairs.’
22

  He thus asserted: 

 

If dualism were a correct theory of international law, internal affairs would be 

fixed for all time as purely internal. Anything within a state’s domestic 

jurisdiction would have to remain within a state’s domestic jurisdiction, 

forever impervious to international regulation. For under the dualist theory, 

both international law and domestic law would be powerless to transform 

domestic subject-matter into international subject-matter; neither of these 

legal regimes has any “jurisdiction” over the other.
23

 

 

The dualist doctrine is a theoretical construct that was developed a century ago for a 

period prior to the emergence of a fully-blown international human rights regime.
24

  It 

was suited to the epoch where the state enjoyed an exclusive sovereignty in its 

territory and the role of international law was truly restricted to the governance of 

inter-state relations.  What a state does to individuals and groups within its territory 

was an exclusive internal concern as the principle of sovereignty precluded 

interference by the rest of the international community in a state’s internal affairs. As 

Henkin observed, ‘[h]uman rights were generally not the stuff of international politics 

until after World War II.’
25

 According to D’Amato, ‘[p]rior to 1945 a government 

would not be deemed to have violated international law by the mass murder of its own 

citizens in its own territory.’
26

  

 

This scenario is no longer the same, and human rights are no more matters of 

exclusive internal concern.
27

  Today, a multitude of international tribunals and 

monitoring bodies call upon states to account for their domestic human rights 

performances in accordance with the international treaties they ratify, and adjudge 

them to be in violation of the same for which states are required to provide remedies 

to domestic victims. D’Amato asserted that there is a fundamental change in the 
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international legal environment that has posed a serious challenge to the core of 

dualism: 

… if we all accept the fact that genocide moved from a purely internal matter 

prior to 1939 to an international matter after 1945, then dualism cannot 

describe the new status of the prohibition against genocide. Prior to 1939, 

what a government did to its citizens within its territory – including mass 

murder – was purely within its internal law, its “domestic jurisdiction.” If 

dualism were a correct theory, then nothing that transpired since 1939 could 

transform domestic mass murder into an international crime. Since we now 

routinely say that a government is prohibited by international law from 

committing genocide against its own citizens within its own territory, we must 

discard the theory of dualism.
28

 

 

In other words, international norms have long addressed domestic issues that are 

concomitantly regulated by domestic laws, and certainly so in the area of human 

rights. The ensuing state of affairs has been described by academics as ‘erosion of 

sovereignty.’
29

 The contention that domestic law and international law are devised for 

separate, parallel planes of application no more holds water: dualism has come to 

overleap itself. Indeed, the whole idea of monist-dualist debate has outlived its 

importance.
30

 

 

Dualism thus raises consequences that are in conflict with the way international and 

national organs and courts have operated in the post-World War II world.
31

 The shift 

of international attention towards the search for ‘compromise implementation 

methods’ of the promises of international human rights law at the domestic level 

means that the monist-dualist debate is now considered outdated.
32

 There is an 

emerging rapprochement between international norms and national laws.
33

  The ever 

increasing domestic application of international human rights treaty norms means that 

there is a ‘creeping monism’ not least in the traditionally dualist nations.
34

 The 

situation of the monist-dualist divide and the status of treaties in the Ethiopian legal 
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strata should be gauged against the backdrop of such emerging international opinions 

and practices. 

3. The Hierarchical Position of Ratified Treaties vis-a-vis Proclamations  

As has been introduced at the outset, the fact that the HPR is a source of 

proclamations and treaty ratifying powers led many an author to the conclusion that 

ratified treaties and proclamations sit on the same rung in the country’s normative 

hierarchy. The premise behind this line of thought emerges from treating ratified 

treaties as ordinary domestic laws in all material aspects. The view proceeds along the 

line of contention that seeks to accord hierarchical normative parity to ratified treaties 

and proclamations simply because they share the same formal source (HPR) at the 

domestic level. The logical consequence is that any conflict between the two sets of 

norms is taken merely ‘as a conflict existing between two sets of domestic laws of 

equal status.’
35

 

 

This line of argument loses sight of the essential difference in the nature of the two 

types of norms-the domestic and the international- and focuses only on the source 

which gives domestic effect to them. However, the major difference between ratified 

treaties and domestic legislations emerges from their inherent nature and the 

principles from which they derive their binding force. Focusing on these aspects, the 

next section argues that latter laws of the HPR do not prevail over ratified treaties, 

and, to the contrary, domestic laws that are inconsistent with ratified treaties will bow 

to their international counterparts. 

3.1 State’s Obligations Entailed by Treaty Ratification  

The interplay between domestic and international law depicts a relationship of 

dependence of the latter on the former for its implementation. The domestic legal 

system must provide a conducive legislative, judicial and administrative framework if 

treaty-based guarantees are to be translated into reality for domestic beneficiaries. 

There is a structural (as opposed to substantive) dependence of international human 

rights law on the domestic laws and procedures for its domestic implementation.
36

  

The domestic legal system can employ any means to give effect to treaties, however. 

Notably, domestic laws and law-making organs have the liberty of choice regarding 

the manner and means of incorporating
37

 international treaties into ‘the law of the 

land.’ This liberty of action, or the margin of discretion, so to speak, is as to how to 
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incorporate
38

 ratified treaties into the domestic legal system but it does not empower 

local authorities to decide whether to incorporate them at all because the state’s duty 

to incorporate them results from the act of ratification.
39

  

 

 However, the order of enquiry must be reversed when it comes to the substantive 

content of the domestic and the international norms. The imperatives of domestically 

implementing the provisions of international human rights treaties impose essential 

obligations to respect, protect, promote and fulfil on the ratifying/acceding states. As 

the African Commission emphasised in its landmark decision against Nigeria:  

 

[i]nternationally accepted ideas of the various obligations engendered by 

human rights indicate that all rights - both civil and political rights and 

social and economic - generate at least four levels of duties for a State that 

undertakes to adhere to a rights regime, namely the duty to respect, protect, 

promote, and fulfil these rights. These obligations universally apply to all 

rights and entail a combination of negative and positive duties. … Each 

layer of obligation is equally relevant to the rights in question.
40

 

 

The quartet layers of obligations are analytic tools for gauging whether and to what 

extent a state has been implementing (or violating) a given human right, while they 

also reflect the manner in which the state must behave in order to discharge its human 

rights obligations.
41

 

 

The duty to respect human rights implies that the state should refrain from disturbing 

individual’s and groups’ enjoyment of the right in question. In other words, it would 

be a violation of its human rights duties for a state to encroach upon the rights being 

exercised by the beneficiaries. Thus the duty to respect implies that the state should 

not do anything that has the direct or indirect effect of worsening the level of 

enjoyment of the human right concerned.  The obligation to respect a human right 

therefore ‘constitutes what is essentially a negative duty on the part of the state to 
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neither impede nor restrict the exercise of these rights.’
42

 It is thus a ‘minimalist 

undertaking’
43

 and an obligation of ‘primary level’
44

 for the states.  Therefore, if a 

country promulgates a domestic law that restricts or takes away the treaty-based rights 

that have hitherto been enjoyed by individuals and groups, this is a clear case of 

violation of its international obligation to respect human rights.  

 

The duty to protect requires the state to act positively to prevent and remedy the 

violations of human rights caused by interferences of non-state actors.
45

 The 

obligation involves the requirement that the state must issue laws and procedures and 

provide legal and institutional remedial avenues to enforce the horizontal duty of non-

state actors.  This goes beyond the prescription of the duty of abstention from human 

rights violations and requires Ethiopia to issue laws that uphold rights and guarantees 

that are enshrined in the treaties that it has ratified. Issuance of a later law to repeal a 

ratified human rights treaty is a retrogressive measure and does not fit the bill in this 

regard. 

 

The duty to promote involves the facilitation of the enjoyment of human rights 

(including treaty-based guarantees) especially through the provisions for legal 

protections and related enforcement procedures and through the removal of domestic 

legal obstacles to pave the way for the enforcement of the rights and freedoms.  This 

necessarily involves that comprehensive reviews of legislations take place with a view 

to identifying laws and polices that negatively impact on the exercise of the rights and 

eventually repeal and replace them with those that protect and promote treaty-based 

rights.
46

 The state’s duty to fulfill entails a ‘direct provision of basic needs such as 

food or resources’ in the event that the individuals and groups lack the means to 

access these resources.
47
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Therefore, Ethiopia cannot lawfully issue a domestic law that contradicts ratified 

treaties as such measures would trample an existing enjoyment of rights and violate 

the country’s duty to respect human rights. The duty to protect, promote and fulfil 

require the country to issue and maintain legislative and other measures that are 

consistent with its treaty obligations to give domestic effect to ratified human rights 

treaties. This leads to the conclusion that later contrary laws cannot be lawfully 

issued, let alone prevail over treaties.  

3.2 The Duty of Good Faith: States’ Duty to Ensure Normative Compatibility 

International law complements, supplements and overrides contrary domestic law in 

matters involving the protection of human and peoples’ rights. There is a need to bring 

domestic legislation, administrative rules and practices into conformity
48

 with the 

international treaties which are ‘high minded-legal formulations.’
49

 As Henkin noted, 

 

[t]he international law of human rights parallels and supplements 

national law, superseding and supplying the deficiencies of national 

constitutions and laws, but it does not replace and indeed depends on 

national institutions.
50

  

 

Accordingly, with respect to obligations arising from international law, the principle 

of pacta sunt servanda dictates that treaties willfully entered into should be executed 

(fulfilled) in good faith. Indubitably, the principle of pacta sunt servanda in the law of 

treaties is based on good faith,
51

 and the maxim has constituted ‘since time 

immemorial the axiom, postulate and categorical imperative of the science of 

international law.’
52

 According to Hugo Grotius: 

 

For good faith, in the language of Cicero, is not only the principal hold by 

which all governments are bound together, but is the key-stone by which 

the larger society of nations is united. Destroy this, says Aristotle, and you 

destroy the intercourse of man.
53
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The principle of good faith, itself a customary rule of international law,
54

  requires 

states to maintain domestically such laws and institutions as will enable them to 

discharge their international obligations. This has been codified under the VCLT, 

which provides that: ‘A State is obliged to refrain from acts which would defeat the 

object and purpose of a treaty when… (b) it has expressed its consent to be bound by 

the treaty.’
55

 According to Bradley, this provision reflects customary international 

law, the rules and principles of which are binding on all nations irrespective of 

consent, including those states that have yet to ratify the VCLT.
56

 More specifically, 

Brownlie asserted that the law and jurisprudence in this area is nothing but ‘settled’: 

 

[a] state cannot plead provisions of its own law or deficiencies in that law in 

answer to a claim against it for an alleged breach of  its obligations under 

international law. The acts of the legislature and other sources of internal 

rules and decision-making are not to be regarded as acts of third party for 

which the state is not responsible, and any other principle would facilitate 

evasion of obligations.
57

 

 

In this regard, the jurisprudence of the Permanent Court of International Justice 

(PCIJ), the International Court of Justice (ICJ) and the African Commission on 

Human and Peoples’ Rights (the Commission) and the UN human rights bodies are in 

unanimous agreement. In the Free Zones case
58

, the PCIJ observed that ‘it is certain 

that France cannot rely on her own legislation to limit the scope of her international 

obligations.’ Similarly, in its Advisory Opinion in the Greco-Bulgarian Communities 

case
59

, the PCIJ stated: 

 

It is a generally accepted principle of international law that in the relations 

between Powers who are Contracting Parties to a treaty, the provisions of 

municipal law cannot prevail over those of the treaty. 
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So too, the PCIJ, in the case of Polish Nationals in Danzig case
60

, held that ‘a state 

cannot adduce as against another state its own constitution with a view to evading 

obligations incumbent upon it under international law or treaties in force.’ 

 

In the same vein, the ICJ, too, affirmed the principle already established by the PCIJ. 

Thus, in the Fisheries case
61

 and Nottebohm case
62

, the ICJ decided that a state cannot 

present its domestic law as a defence to evade its international obligations. 

Afterwards, the VCLT codified the rule that a ‘party may not invoke the provisions of 

its internal law as justification for its failure to perform a treaty.’
63

 

 

The African Commission invariably decided that a state cannot plead its domestic law 

as a defence to evade its obligations under international law. In Legal Resources 

Foundation v. Zambia case
64

, the Commission held that international treaty law 

prohibits Zambia from relying on its Constitution as a justification for its non-

compliance with its international obligations. Similarly, the Commission decided that 

‘Nigeria cannot negate the effects of its ratification of the [African] Charter through 

domestic action. Nigeria remains under the obligation to guarantee the rights of [the 

Charter’s] article 7 of its citizens.’
65

 In another judgment, against The Gambia, the 

African Commission ruled that:  

 

By suspending chapter 3 (the Bill of Rights [of The Gambia’s Constitution]), 

the Government therefore restricted the enjoyment of the rights guaranteed 

therein and, by implication, the rights enshrined in the Charter…. It should, 

however, be stated that the suspension of the Bill of Rights does not ipso 

facto mean the suspension of the domestic effect of the Charter…. [T]he 

Commission held that ‘the obligation of the . . . government  . . remains, 

unaffected by the purported revocation of the domestic effect of the 

Charter.’…  The suspension of the Bill of Rights and consequently the 

application of the Charter was not only a violation of article 1 [of the Charter] 
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but also a restriction on the enjoyment of the rights and freedoms enshrined in 

the Charter, thus violating article 2 of the Charter as well.
66

 

 

So too, the UN Committee on Economic, Social and Cultural Rights has argued that 

States have an obligation to promote interpretations of domestic laws which give 

effect to their international obligations. Accordingly: 

 

legally binding international standards should operate directly and 

immediately within the domestic legal system of each State Party, thereby 

enabling individuals to seek enforcement of their rights before national 

Courts and tribunals.
67

 

 

Ideally, a state should conduct a compatibility study which in some cases results 

in amendment of existing municipal laws so as to bring it into conformity with 

international instruments. Either before or immediately after a state ratifies a 

treaty, it is expected to review its domestic laws and practices to ensure that it is 

in compliance with the obligations contained in the treaty. The African 

Commission was very explicit about the requirement of a state’s duty to ensure 

domestic compatibility of international human rights treaties and domestic 

legislations. It stated: 

 

In principle, where domestic laws that are meant to protect the rights of 

persons within a given country are alleged to be wanting, the African 

Commission holds the view that it is within its mandate to examine the extent 

to which such domestic law complies with the provisions of the African 

Charter. This is because when a State ratifies the African Charter it is 

obligated to uphold the fundamental human rights contained therein. 

Otherwise if the reverse were true, the significance of ratifying a human 

rights treaty would be seriously defeated. This principle is in line with Article 

14 of the Vienna Convention on the Law of Treaties of 1980.
68

 

 

                                                 
66

 Communications 147/95 and 149/96, Sir Dawda K Jawara v The Gambia, , 13th Annual 

Activity 

Report, Paras 48-50. 
67

 CESCR General Comment 9, ‘The Domestic Application of the Covenant’ E/C.12/1998/24, 

CESCR, 03 December, Nineteenth Session (1998), pp 8-52. 
68

 Communication 241/2001 – Purohit and Moore v The Gambia, 16
th

 Annual Activity Report 

(2002-2003) Para 43. 



 

 145

States would normally undertake, at the time of ratifying a treaty, the duty to 

adopt legislative and other measures to give effect to the rights and freedoms 

guaranteed in the treaty in question. As far back as 1925, the PCIJ asserted that 

a ratifying state’s obligation to make the changes to its legislations that is 

necessary for the fulfillment of the duties undertaken in the treaties is simply ‘a 

principle that is self-evident.’
69

 

 

In Africa, the process of compatibility study has in some cases resulted in 

legislative amendments as part of the ratification process.
70

 There have been 

practices of pre-ratification compatibility studies in Senegal, South Africa and 

Zambia.
71

 The initial review may be undertaken in conjunction with each of the 

relevant national ministries or other authorities responsible for policy making 

and implementation in the different fields covered by the treaty concerned.
72

 

Sometimes, states undertake pre-ratification reviews primarily by the foreign 

ministry or its equivalent with relatively limited inputs from other ministries or 

from the principal sectors of society.
73

 As if to say better late than never, 

Ethiopia has reportedly started the same process as part of the preparation of its 

already long overdue multiple state reports to the various global and regional 

human rights monitoring bodies.
74

 

 

The upshot of the above discussion is that the rules of international law and the 

practices of international judicial practice dictate that obligations of states 

emerging from international law operate domestically irrespective of (and 

superseding) contradictory domestic law. And Ethiopia is by no means an 

exception. In effect, Ethiopia is precluded from pleading domestic laws as a 

defence for non-compliance with its international obligations, which means that 

a later law cannot prevail over (but must conform to) all previously ratified 
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treaties. Indeed, a country that has ratified a treaty is required to amend its 

domestic laws to conform to and facilitate the domestic application of the 

international standards,
75

 and this invariably applies to Ethiopia. Failing 

compatibility through amendment of domestic norms, ratified international 

treaties would apply regardless of inconsistent domestic proclamations in force, 

superseding and replacing the latter to the degree of their inconsistency. If the 

domestic judicial and quasi-judicial bodies tend to disregard a ratified human 

rights treaty in favour of an inconsistent domestic law, individuals and groups 

have the option of directly accessing international tribunals which would find 

the country in violation of its treaty obligations through maintaining 

contradictory domestic laws and denial of local remedies. Thus, international 

treaties occupy a normative rank that is superior to any of the local laws, save 

the Constitution. 

3.3 The Right to Domestic Remedies: Implications for Treaties’ Domestic Status  

Underlying the requirement of internalising the substantive corpus of international 

human rights law is the aspiration that individuals and groups who are victims of 

violations of (treaty-based) human rights avail themselves of local remedies before 

local tribunals through local procedures just in the same manner that they enforce the 

rights guaranteed under local laws. As Popovic noted, ‘[t]he right to a remedy is the 

implementing agent for other human rights.’
76

 This also explains the structural 

dependence of international human rights law on domestic law. The incorporation of 

international human rights guarantees thus links the violations of such standards and 

accessibility of local remedies. The types and content of local remedies may vary 

from jurisdiction to jurisdiction but they must be available, adequate and effective. 

The decision of the African Commission makes it starkly clear: 

 

…Three major criteria could be deduced from the practice of the [African] 

Commission in determining this rule, namely: the remedy must be available, 

effective and sufficient. …  A remedy is considered available if the petitioner 

can pursue it without impediment; it is deemed effective if it offers a prospect 

of success, and it is found sufficient if it is capable of redressing the 

complaint.
77

 

 

The requirement of exhaustion of local remedies assumes the availability, adequacy, 

and effectiveness of local remedies, in the absence of which complainants of human 

rights violations (including violations of treaty-based guarantees) will be allowed to 

lay their cases before international human rights bodies. It must be noted that 
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remedies in this context refer to judicial and non-discretionary remedies as opposed to 

discretionary or executive remedies such as presidential amnesty in cases of death 

penalty.
78

 Similarly, in cases where the jurisdictions of the ordinary courts over the 

subject matter of a complaint is ousted by domestic laws and procedures, or where 

such jurisdictions have been given to special tribunals, the local remedies are said to 

be unavailable.
79

 Additionally, ‘[t]he existence of a remedy must be sufficiently 

certain, not only in theory but also in practice, failing which it will lack the requisite 

accessibility and effectiveness.’
80

  

 

The availability of the remedy is gauged from a subjective standpoint, with the 

implication that ‘a remedy is considered available only if the applicant can make use 

of it in the circumstance of his case.’
81

 In a case where the present author was 

involved as a counsel on behalf of the complainants in a litigation currently pending 

before the African Commission, Ethiopia, the defendant state,  argued that the case 

should be declared inadmissible for want of exhaustion of local remedies.
82

 The issue 

at stake was whether the complainants had any leeway to use the right to appeal, 

where Ethiopia argued that the complainants had to exhaust local appeal procedures 

complaining about delayed justice before filing a case before the African 

Commission. We, the legal counsels, argued that appeal on the sole ground of 

‘interlocutory matters’ such as delayed justice is disallowed under Art 184 (b) and (c) 

of the 1961 Ethiopian Criminal Procedure Code, and is permissible only if and when 

the party lodges an appeal alongside the conviction or sentencing of the final verdict 

which was yet to be handed down at the material time. Even though appeals are 

generally available under Ethiopian laws, it was not available to the complainants in 

the case (subjectively) and Ethiopia’s argument was overruled and the case was 

declared admissible. In the same case, Ethiopia argued that the complainants could 

have approached the Human Rights Commission and the Ombudsman for other 

remedies. The Commission once again rejected this argument on the ground that these 

local institutions have no right to intervene in a case pending before domestic courts 

and that they were not operational or never handed down a decision on any human 

rights issues as at that point in time. The availability of adequate and effective 

remedies through litigation before these institutions was thus uncertain at best. This 

rejection was a result of the Commission’s established jurisprudence that a remedy 
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‘the availability of which is not evident, cannot be invoked by the state to the 

detriment of the complainant.’
83

 

 

Thus the availability, adequacy and effectiveness of domestic remedies are gauged 

from the standpoint of international law and by the relevant international bodies. In 

other words, if the domestic laws fail to live up to the treaty requirements, the 

international human rights monitoring and adjudicatory bodies would intervene and 

declare the domestic legislative obstacles null and void, paving the leeway for the 

direct domestic application of international human rights norms. In instances where 

there are no domestic remedies, or where the available remedies are less than 

effective or adequate, international monitoring and adjudicatory bodies would be fora 

of first instance to hear cases of and mete out appropriate remedies to redress the 

violations of treaty-based rights by local authorities.
84

  This is only logical because ‘if 

the right is not well provided for [in the domestic legal system], there cannot be 

effective remedies, or any remedies at all.’
85

 

 

 In the process, individuals and groups who are victims of violations of treaty-based 

rights will thus be given treaty-based remedies irrespective of a domestic law that 

denies or restricts access to such by the right-holders. Consequently, the rule that 

‘latter law prevails over the former’ does not apply as between proclamations and 

treaties. Treaties thus occupy a position superior to that of domestic proclamations, 

which, if inconsistent with ratified treaties, should give way to the domestic 

application of treaty-based remedies. 

3.4 The Ethiopian Legislative and Judicial Position on the Status of Treaties 

Besides the international norms that impose obligations upon states to ensure 

compatibility of domestic norms and ratified treaties as well as prohibit the 

presentation of domestic law as a defence for not discharging treaty requirements, the 

recent trends in domestic legislative and judicial practices also support the conclusion 

that a proclamation that contradicts ratified treaties should be disregarded. The 

provisions of Proclamation 251/2001 require the House of the Federation (HoF) as the 

final constitutional arbiter
86

 to interpret the Constitution in conformity with treaties
87
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ratified by Ethiopia.
88

If the Constitution and treaties are in consonance with each 

other’s terms, a proclamation that contradicts a treaty, by necessary implication, 

contradicts the Constitution and as such becomes null and void in pursuance of Art 

9(1). In other words, the cumulative reading of Art 9(1) and 13(2) of the Constitution 

and Art 7 (2) of Proclamation 251/2001 does not allow room for the valid 

promulgation of a law that is inconsistent with treaties ratified by Ethiopia.  

 

From the judiciary’s standpoint, we have now come to have some judicial decisions 

that indicate that ratified human rights treaties remain unaffected despite subsequently 

promulgated inconsistent domestic  laws. In the case between Federal Police 

Criminal Investigation Department vs Naod Misale and others,
89

 the Court ruled that 

the Amendment to the Federal Anticorruption Proclamation
90

 that almost flatly 

disallows the right to bail to persons arrested on suspicion of corruption does not 

empower the police to keep suspects in its custody indefinitely. It found that the 

‘prohibition of bail’ under this law has led to the violations, inter alia, of Ethiopia’s 

international human rights obligations, particularly those guaranteed by the ICCPR. 

Interestingly, the ICCPR, which was allowed to override the 2001 Anticorruption 

Proclamation, was acceded to by Ethiopia on the 11 June 1993, about a decade before 

the promulgation of the instant Proclamation.
91

 

 

Consistent with this ruling, the High Court, in another bench involving a trio of other 

judges, reached the same conclusion in the interpretation of Proclamation 255/2001
92

 

which barred any outgoing presidents from taking part in partisan politics. In the case 

litigated between Dr Negasso Gidada (former President of Ethiopia) vs HPR and the 

HOF
93

, the Court relied, inter alia, on the ICCPR and the Universal Declaration of 

Human Rights (UDHR)
94

 in rejecting the proclamation’s attempt to limit the outgoing 

Presidents’ right to run as a candidate for election into the HPR.  

 

It is fairly clear that the emergent domestic judicial and legislative practices have put 

ratified international human rights treaties above proclamations. As Scheinin rightly 

stressed, the ‘domestic role and effect of international human rights norms cannot be 
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assessed in the abstract on the basis of studying the written constitution of a given 

country. What counts in the last resort is whether courts of law apply human rights 

norms in their concrete decisions.’
95

As the limited analyses of Ethiopian judicial 

practices reveal, ratified treaties cannot be placed on equal footing with proclamations 

and they remain in force despite subsequent contradictory laws and practices which 

themselves need to conform to Ethiopia’s international obligations contained in 

ratified treaties.  

4. The Hierarchy of Ratified Treaties Relative to the Constitution 

As has been shown above, Ethiopia cannot lawfully issue domestic proclamations that 

contradict its treaty obligations and, as a result, later proclamations do not prevail over 

previously ratified treaties. We have thus concluded that ratified treaties prevail over 

contradictory proclamations regardless of domestic proclamations’ date of 

promulgation as the latter must conform to human rights treaties ratified by Ethiopia.  

 

It now remains for us to explicate the hierarchical relationship of ratified treaties and 

the Ethiopian Constitution. It needs stressing that the incorporation of treaties into 

domestic law does not take away their international character and convert them into 

pure domestic law. While ratification is a ‘sticking point’ in the process of expressing 

the country’s consent to be bound, the treaty still remains an instrument of 

international character destined for domestic application. This remains to be the case 

even after the treaty has been domesticated through ratification or accession. Thus, 

domestication of a treaty does not have the effect of turning the nature of the treaty 

into pure domestic norm amenable to domestic legislature’s manipulation. As a 

Nigerian court recently commented, international treaties such as the African Charter 

are ‘statute[s] with international flavour.”
96

 Revisited in the light of this special nature 

of   international instruments, an attempt to put treaties hierarchically below the 

Constitution reveals numerous anomalies and contradicts the constitutional text itself. 

The next section thus argues that ratified treaties are not below the Constitution, as is 

usually asserted, and are rather part and parcel thereof, with the implication that 

ratified treaties and the Constitution form an integrated whole and share equality of 

normative status. 

4.1 The Nature of Treaties and Re-Reading the Constitutional Text 

Views have been expressed that ratified treaties in Ethiopia sit on the same footing as 

proclamations which are also primary laws, having been made by the HPR. According 

to this view, ratified treaties would come second to the Constitution in the pyramid of 
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laws.
97

 This has led scholars to the conclusion that, because treaties share the same 

status with domestic legislations, they can be overridden by latter Proclamations.
98

   

 

If this line of thought is followed, all treaties ratified by Ethiopia will only operate 

within the intervals of its ratification and the issuance of a subsequent but 

contradictory proclamation which will prevail over and terminate the application of 

treaties in the country.
99

 One can only wonder as to the implications of the ‘latter 

prevails over the former’ rule if domestic proclamations are to prevail over former 

treaties to which Ethiopia is a party. Does such a scenario constitute a reservation, a 

suspension, a termination, or a withdrawal by Ethiopia from the treaty? Under the 

VCLT, a reservation is made ‘when signing, ratifying, accepting, approving or 

acceding to a treaty.’
100

 The striking down of a treaty by a later proclamation, as a 

post-ratification measure, does not fit the definition of reservation. The issuance of a 

later law that contradicts a state’s international treaty obligations is no cause for 

suspension, termination or withdrawal from the treaty regime.
101

 In any case, 

suspension, termination and withdrawal from a treaty regime are formal processes 

which require a country to submit a written declaration, similar to the instrument of 

ratification, to be communicated to all other state parties to the treaty and should be 

signed by a state delegate who has the power to negotiate treaties on behalf of the 

country.
102

  As the African Commission ruled: 

 

 Given that Nigeria ratified the African Charter in 1983, it is presently a 

convention in force in Nigeria. If Nigeria wished to withdraw its ratification, 

it would have to undertake an international process involving notice, which it 

has not done.
103

  

 

Unless and until these formalities are complied with, the treaty continues to bind the 

country. If latter laws repeal earlier treaties, an anomalous situation arises wherein a 
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treaty’s domestic force expires while it continues to bind the country internationally. 

Such contradictions are outcomes of the misconception arising from attempts to locate 

treaties amid and on equal footing with local proclamations. The view is a by-product 

of the notion of state’s ‘exclusive jurisdiction’ within its territory according to which 

human rights are matters of exclusive internal concern. As a result a state may change 

its mind at any time to disobey international law, and if it changes its mind, the rule 

loses its force against the nation.
104

 This view emanates from the theory of dualism 

which has now come to lose its sway.  

 

It would be odd to expect the HPR to intentionally issue a proclamation that 

contradicts any of the human rights treaties that have been ratified by the country with 

a view to withdraw from a human rights treaty regime, even if there were a possible 

legal avenue to do so. A careful reading of the Constitutional provisions reveals that 

the HPR is prohibited from promulgating proclamations that contravene the terms of 

ratified treaties. Providing for the position of local laws, customs and decisions vis-à-

vis itself in its Art 9(1), the Constitution has regulated the situation of treaties under a 

separate sub-Article 9(4). If the disparate provisions are to be given proper meaning, 

the separate provision for domestic laws and practices on the one hand and treaties on 

the other is indicative of the Constitutional intent to treat different norms differently. 

Thus ratified treaties are not merely ‘any other’ proclamation but are special types of 

norms integrated into domestic legal system. Irrespective of contradictory domestic 

laws and practices they remain binding on the country, and a law, conduct or decision 

that deviates from the treaty requirements can only be found in the realm of treaty 

violation. 

 

In addition, Art 13 (2) of the Constitution prescribes a mandatory rule of 

interpretation specifically applicable to the Bill of Rights such that the fundamental 

rights and freedoms guaranteed therein “shall be interpreted in a manner conforming 

to the principles of the Universal Declaration of Human Rights, International 

Covenants on Human Rights and international instruments adopted by Ethiopia.”  

This interpretation is further bolstered by the provisions of Proclamation 251/2001, 

which requires the House of the Federation (HoF) as the final constitutional arbiter
105

 

to interpret the Constitution in conformity with treaties ratified by Ethiopia.
106

 

 

 International human rights treaties thus provide a source of inspiration in the 

ascertainment of the meaning of otherwise ambiguous Constitutional provisions. 
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Conversely, it has not prescribed that treaty interpretation should follow the 

Constitution’s meaning; it is to the contrary. If this situation is to be given a 

meaningful application, the Constitution is either below or on par with ratified 

treaties.  

4.2 Customary Human Rights Standards 

A perusal of the rights guaranteed in the Bill of Rights of the Constitution reveals a 

close similarity with those of the UDHR, giving rise to the assertion that the latter’s 

guarantees have been directly incorporated into the text of the Constitution. According 

to the travaux preparatoires of the Constitution, ‘there is an inherent interrelatedness 

and compatibility between treaties ratified by Ethiopia and the Constitutional 

provisions.’
107

 While this is invariably true of the relationship between the Bill of 

Rights and provisions of the UDHR, a closer perusal of the corresponding provisions 

of both instruments reveals a close-to-verbatim similarity.  

 

The fact that the UDHR has achieved the status of customary norm of international 

law is a subject of widespread agreement, and is well documented.
108

 Despite the 

original ‘soft law’ nature of the Declaration, with passage of time, subsequent 

consistent state practice and opinio juris have given it an overriding credence such 

that it has acquired the status of customary international law and its provisions are 

binding irrespective of consent.
109

 Transcending and surpassing the original intent and 

imagination of the drafters, the UDHR has now taken ‘a life of its own.’
110

 It has 

become a ‘world-wide secular religion,’
111

 the ‘yardstick by which we measure human 
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progresses
112

 and ‘the essential document, the touchstone, the creed of humanity that 

surely sums up all other creeds directing human behaviour.’
113

 

 

Although the Constitution is silent about the status of customary rules in Ethiopia, 

limiting itself to provisions on ‘treaties’ under Art 9(4) and Art 13, the absence of an 

explicit provision on the domestic hierarchical status of customary international law 

can be explained by the fact that it is binding on all states irrespective of the states’ 

consent thereto without a need for enabling domestic law. Indeed, if the Constitution 

had mentioned the hierarchical status of customary international law, it could have 

helped obviate possible ambiguities regarding their domestic normative status but 

would have equally proved redundant and superfluous. Their absence would not take 

anything away from their normative force in Ethiopia.  

 

Saving some domestic flavours the discussion of which is beyond the aspiration of 

this article, the wording and catalogue of the Ethiopian Bill of Rights closely 

resembles those of the provisions of the UDHR, and the twin Covenants (the ICCPR 

and ICESCR) that grew out of it.
114

 The Constitution also makes explicit reference to 

the UDHR and other ratified treaties as interpretative sources of inspiration. The rights 

guaranteed in the UDHR which have found their ways into the Ethiopian Constitution 

cannot be set aside by a contradictory domestic law (including the Constitution) as 

they form part of customary international law. The argument that Constitutional 

provisions prevail over human rights treaty norms thus loses sight of the customary 

nature of most of the Bill of Rights provisions of the Constitution. Some of the rights 

guaranteed in the UDHR and other international treaties and incorporated in the 

Constitution are not derogable at all even for a transitory period in situations of state 

of emergency.
115

 As the Constitution is an embodiment of the UDHR and other treaty 

provisions, it would be impossible to draw a neat dividing line between the 

Constitution and human rights treaties ratified by Ethiopia. As a result, the UDHR, 

ratified treaties and the Bill of Rights form an indivisible whole, and they jointly 

occupy the status of the supreme law of the land. 

4.3 The Constitutional ‘Charming Betsy’ Analogy 

The belief that in the process of legal adjudication judges merely uncover and 

expound pre-existing law without making any new improvements has gone out of 

favour. Decision making by judges is no longer perceived as a purely deductive 
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exercise. The very indeterminacy of language has a consequence that no legal text, 

however detailed, can have a wholly precise meaning or determinate range of 

application. As Willis correctly argued, ‘[w]ords do not have inherent meaning. At 

best, they point toward a meaning.’
116

 The usually general constitutional text ‘posits, 

with great authority, a starting point for interpretation, and eventual application, but it 

invites, with equal authority, improvisation, thereby recognizing its own 

inconclusiveness.’
117

 Seen in this light, Article 13 of the Constitution cannot be, as 

some would have us believe, easily discounted as ‘just a rule of construction’
118

 or as 

a rule of infrequent application,  that courts employ  only when interpretation is  

needed in the determination of cases.
119

 The nature of constitutional provisions, 

broadly worded as they are, means they  tend to raise questions of interpretation more 

often than is foretold by many an author. It has already been commented that the 

brevity of the ‘crude’
120

 socio-economic provisions of the Bill of Rights, for instance, 

necessitates a heavy reliance on ratified treaties for the explication of the rights 

contained therein.
121

 In such cases, employing  international treaties could be more of 

a norm than an exception. 

 

Thus, it becomes the task of bodies interpreting constitutions to examine as many of 

the alternative meanings as possible before selecting the one that is deemed most 

appropriate for the resolution of a particular case. This entails a value-coherent 

construction, the aim of which is to uphold rights and freedoms of individuals and 

groups as explicitly and implicitly provided for in the constitutional text. This in turn 

engenders an extension, a reformulation, a reading of something into the text. Thus 

usually the text: 

 

has an unambiguous and predictable … capacity for expanding. Once 

something new and different appears, something not thought of before, it 

can be felt to fit within existing categories. In this sense, every category 

in fact has an immanent and expansive category.
122

 

 

As noted above, the Ethiopian Constitution has provided for a mandatory 

interpretational approach to the Bills of Rights section. Accordingly, a local 

interpreting body must make every effort to arrive at a constitutional meaning that is 

consistent with the terms and the spirit of the UDHR and other human rights treaties 

ratified by Ethiopia. A differential meaning cannot be given to the constitutional Bill 
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of Rights provisions. Given that the Bills of Rights are modelled upon and have 

incorporated the provisions of the UDHR and other human rights treaties, 

interpretation of the Constitutional provisions in line with these treaties could be 

easier than proving that such a meaning is unavailable.  

 

The approach of interpreting constitutional provisions in line with a country’s 

international obligations has the effect of making constitutions convenient ‘sites for 

implementation of international law’ 
123

 and has long been in use in other countries. 

Perhaps it is most elaborated and nuanced in the United States, where the approach 

grew out of the famous Supreme Court decision in the case of Murray v Schooner 

Charming Betsy in 1804.
124

 In his decision, Chief Justice Marshal decided that US 

courts must construe ambiguous federal statutes in a manner that would not violate 

either US treaty obligations or customary international law,
125

  giving rise to the now 

widely accepted Charming Betsy canon. The application of the canon now transcends 

the US judicial practice and has influenced several constitutional and statutory 

interpretations in many other jurisdictions.
126

 

 

While it had been originally applied only to statutory interpretation, the Charming 

Betsy canon has now come to be referred to as ‘Constitutional Charming Betsy’
127

 to 

imply that constitutions should also be interpreted in a manner that is consistent with 

a country’s international obligations. The provisions of Art 13 (2) of the Ethiopian 

Constitution can therefore be appropriately referred to as the Ethiopian Constitutional 

Charming Betsy Rule.  

 

The underlying justification is the presumption that is ‘reflective of a hypothetical 

parliamentary intent – that, barring contrary evidence, judges must assume that 

legislators had not intended to compromise their state’s international obligations via 

legislation.’
128

 Indeed, the travaux preparatoires of the Constitution was explicit in 

this regard. It states that the spirit of Article 13 (2) of the Constitution is based on the 

                                                 
123

Vicki Jackson, 'Constitutional Comparisons: Convergence, Resistance and Engagement' 

(2006) 119 Harvard  Law Review 109, 112. 
124

 See 6 U.S. (2 Cranch) 64 (1804). 
125

 For an elaboration of the Charming Betsy canon, see 'The Charming Betsy Canon, 

Separation of Powers and Customary International Law' (2008) 121(4) Harvard  Law Review 

1215; Waters, cited above at note, 34, p. 660 et.seq.  
126

 Waters, cited above at note 34; Shany, cited above at note 39; John Dugard, 'The Role of 

International Law in Interpreting the Bill of Rights' (1994) 10 South African Journal on 

Human Rights 208; John Dugard, 'The Role of Human Rights Treaty Standards in Domestic 

Law: The South African Experience' in Philip Alston, and James Crawford (ed), The Future of 

UN Human Rights Treaty Monitoring (2000) 269; Neville Botha, 'International Law in the 

Constitutional Court' (1995) 20 South African Yearbook of International Law 222. 
127

 See Waters, cited above at note 34, p.679. 
128

 Shany, cited above at note 39, p.367. 



 

 157

conviction that ‘there would be no problem of incompatibility between ratified 

treaties and existing and future domestic legislations.’
129

 

 

Faced with a similar ambiguity about status of treaties as the one that is prevailing in 

Ethiopia, a Nigerian Court has decided to rely on the presumption of consistency of 

legislative intent and international treaties. It thus ruled:  

 

The African Charter on Human and Peoples’ …is a statute with international 

flavour. Being so, therefore, if there is a conflict between it and another 

statute its provisions will prevail over those of that other statute for the 

reason that it is presumed that the legislature does not intend to breach an 

international obligation.
130

 

 

This presumption has found expression in Ethiopia not only in Art 13 (2) of the 

Constitution but also in an implementing legislation. Under Proclamation 251/2001, 

the HoF, a Federal body with the highest power of Constitutional interpretation,
131

 is 

instructed to heed the Constitutional Charming Betsy canon: 

 

Where the Constitutional case submitted to the House [of the Federation] 

pertains to the fundamental rights and freedoms enshrined in the 

Constitution, the interpretation shall be made in a manner conforming to the 

principles of the Universal Declaration of Human Rights,  International 

Covenants on Human Rights, and International instruments adopted by 

Ethiopia.
132

 

 

As a matter of opinion juris, Ethiopia also declared its support for the normative 

development of its laws in line with the regional and international standards: it was 

enunciated that ‘the Ethiopian Government consistently expressed its support for 

regional and international efforts to achieve normative standards for basic human 

rights.’
133

 It remains for the constitutional interpreting bodies to ensure that the 

Constitution is construed in a manner that conforms to Ethiopia’s treaty 

commitments. The concordance of the letters and spirit of the Constitution and 

ratified treaties means that it is impossible to differentiate norms that belong in the 

Constitution and those which are treaty-based. The Charming Betsy rule of Art 13 (2) 
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and the presumption of consistent parliamentary intent mean that there is a ‘merger’, 

so to speak, between Constitutional and treaty-based fundamental rights and freedoms 

such that assigning differential status to either set of rules due solely to its material 

source borders legal and  practical impossibility. 

4.4 Sovereignty 

The position of domestic laws vis-à-vis ratified treaties have traditionally been 

explained in terms of state sovereignty according to which a state enjoys territorially 

rooted exclusive power to prescribe laws. Arguments related to sovereignty have been 

advanced by Ibrahim who grounded his contention in Art 86 (4) of the Constitution
134

, 

and interpreted the provision as implying that ‘the Constitution requires Ethiopia to 

observe only those international conventions respecting its sovereignty and promoting 

its national interests.’
135

 According to him, ‘any ratified international convention that 

poses a threat to Ethiopia’s interest could be subject to repeal. It can thus be 

maintained that a national law prevails over an international convention in case the 

latter runs contrary to Ethiopia’s interests.’
136

 

 

But this argument fairly quickly runs into internal contradictions. Firstly, the 

ratification of international human rights treaties is an exercise of a state’s sovereignty 

and an unambiguous declaration of a state to be bound by the relevant treaty. It 

signifies a state’s consent to the limitation of its sovereignty in favour of the respect 

and realisation of human rights to the extent warranted by the requirements of the 

treaty in question. If state sovereignty is strictly adhered to, almost all human rights 

treaties would end up in repeal as they generally limit (and thereby contradict) state 

sovereignty. It needs stressing that human rights are ‘derogations’
137

 from state 

sovereignty and their contradiction with (and consequent erosion of) state sovereignty 

is more of a norm than an exception.  Thus it has been remarked that ‘the time of 

absolute and exclusive sovereignty has passed.’
138

  I have argued elsewhere that 

‘[i]nfractions of basic human rights are no longer matters of internal concern, just as 

sovereignty is no longer an acceptable defence to deprivation of fundamental rights of 

nationals and other residents of a country.’
139

 

 

Secondly, and at least in the Ethiopian legal context, the Constitution is made by the 

Nations, Nationalities and Peoples of Ethiopia.
140

 Accordingly, ‘[a]ll sovereign 
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140

 Preamble, Para 1. 
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powers reside in the Nations, Nationalities and Peoples of Ethiopia’
141

 which they 

exercise through their representatives and in accordance with the Constitution. The 

exercise of sovereignty according to the Constitution requires the creation of 

‘supportive conditions for ensuring respect for our rights and freedoms and for the 

collective promotion of our interests…[and ]…consolidate, as a lasting legacy, the 

peace and the prospect of a democratic order which our struggles and sacrifices have 

brought about.’
142

 Granted, state sovereignty must be exercised for the purpose of 

upholding international human and peoples’ rights which should inspire the 

constitutional interpretation of fundamental rights and freedoms. The reversal of the 

domestic application of international treaties would almost inevitably lead to the 

curtailment of treaty-based rights and freedoms hitherto enjoyed by Nations, 

Nationalities and Poples of Ethiopia who are the ultimate holders of sovereignty. 

Ethiopia’s sovereignty must be used for the better protection and promotion of the 

rights and freedoms of ‘Nations, Nationalities and People of Ethiopia’ in whom 

resides the ultimate state sovereignty.  

 

The contention that the exercise of sovereignty would entitle Ethiopia to “repeal”
143

 its 

ratified international treaties at will, if such are found to contradict Ethiopia’s national 

interests is extremely controversial at best. It is difficult to imagine the situation where 

a ratified human rights treaty all of a sudden starts to contradict Ethiopia’s sovereignty 

and national interests to a degree that is different from the time of its ratification to 

bring about the nullification of the domestic effects of the treaty. 

    

It is now generally accepted that human rights assume priority over national 

sovereignty, and as such states have accepted international scrutiny of their human 

rights credentials.
144

  Strict sovereignty has now been ‘eroded’ by the exigencies of 

human rights protection and promotion.
145

 To the extent that sovereignty is limited by 

the necessities of domestic implementation of international human rights standards, 

such has been accepted as part of the norm and cannot be used as a ground from 

which to argue towards the repeal of binding human rights treaties. 

5. Conclusion 

Dualism has outlived its usefulness and must be laid to rest. The choice of methods 

for treaty incorporation into domestic legal system is discretionary and dependent on a 

country’s legal procedures. But depositing ratification instruments with relevant treaty 

depository bodies, issuing ratification proclamations to incorporate the treaties into the 

law of the land, and publishing those proclamations in the Negarit Gazetta are 

unmistakable and unequivocal indicators of legislative intent to abide by ratified 
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international treaties in Ethiopia.  Just in a similar manner that the legislature has 

devised its own discretionary means of domesticating international human rights 

treaties, so should judicial and quasi-judicial bodies seek ways of translating the 

promises of international human rights treaties into domestic reality through purposive 

interpretation and application. It is for the courts and the HoF to clarify the 

ambiguities surrounding the status of treaties in the country’s normative hierarchy: 

just as they mould and remedy domestic legal deficiencies and inconsistencies in the 

“run-of-the mill” cases, so is it part of their routine duty to interpret and apply 

constitutional provisions in line with international treaties. It remains for the legal 

professionals to invoke treaties in appropriate domestic fora in order to help promote 

the process.  

 

The principle of good faith and the resultant states’ duty of ensuring compatibility 

between its national laws and international obligations, the substantive independence 

of international law, and Ethiopia’s duty to provide domestic remedies for violations 

of treaty-based rights warrant the conclusion that treaties are above any proclamation. 

The domestic legislative and judicial trends also support this conclusion. It is with the 

intention of treating international agreements to a different status that the Constitution 

has provided for them separately under Art 9(4) as contrasted to other domestic laws 

whose status is defined under Art 9(1). The drafters’ omission of treaties from the list 

of inferior norms explicated in the supremacy clause must have been intentional and 

purpose-oriented: it bears witness to the differential position of treaties as contrasted 

to other domestic norms. 

 

Due to the customary nature of the UDHR whose provisions have cross-fertilised the 

Constitution’s Bill of Rights, and because of the Constitutional Charming Betsy rule it 

is almost impossible to separate the Constitutional Bills of Rights from international 

treaties ratified by Ethiopia. It is safe to conclude that treaties share at least the same 

status as the Constitution. Any other interpretation gives rise to the unwarranted 

scenario where Ethiopia will contravene its international obligations through contrary 

domestic law. The supremacy clause should be taken at its words: as explicitly stated 

under Art 9(1), the Constitution’s supremacy is over “law, customary practice or a 

decision of an organ of state or a public official which contravenes this Constitution.” 

Treaties as embodiments of international norms are different to what is normally 

referred to as ‘law, customary practice or a decision of an organ of state or a public 

official’ proper – and, so is their normative status. 
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The Impact of the International Patent  

System on Developing Countries* 

 
Getachew Mengistie

••••* 

 

 

INTRODUCTION 
 
The development of the patent system has passed through different phases in history.  

Initially, the concern was restricted within the domain of national territories so as to 

encourage local inventive and innovative activities. Later on, in parallel with the 

expansion of industrialization and international trade, the concern began to go beyond 

national territories.  At this stage, the need to do something with a view to creating 

confidence for the smooth undertaking of inventive and innovative activities as well 

as the international movement of goods became imperative than ever before.  The 

conclusion of the 1883 Paris Convention on Industrial Property Protection was the 

reflection of those earlier days’ concerns.  Of course, it may also be important to note 

that the concern was and is reflected not only through the international multilateral 

arrangements but also regional and bilateral agreements. 

 

In its various phases of development, the historic evolution of the patent system has 

also faced a critical challenge regarding the scope of patenting.  In earlier days, patent 

was granted on mechanical inventions. But, with the advent of the biotechnology 

revolution life forms became an attractive area for patenting.  It may be at this phase 

in history that the patent system caught the attention of more people than ever before.  

The concerns range from the religious and ethical perspectives to the politics of 

genetic resources.  Of course, these issues, except genetic resources related matters 

and the associated knowledge are not within the purview of this paper. 
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upon permission of WIPO to make it accessible for   academic purposes of the faculty 
and potential users. 

 

• * LL. B., LL.M., Former Director General of the Ethiopian Intellectual Property 
Office. 



 

 162

In the eyes of many critics, the IP system is succumbing to enter into a more critical 

and decisive stage of development.  Until the 1990s, it had been argued that the patent 

system was more flexible and within the discretion of the national patent laws.  The 

TRIPS Agreement, which laid down substantive principles that all members of the 

WTO should respect, signaled the inevitability of a more harmonized and strong 

global patenting system.  Thus, the implication of this new development has caught 

the attention of many governments, multilateral organizations, NGOs as well as civic 

societies.  Some argue that the new development towards a global patent system 

would undoubtedly affect the interest of developing countries; while others, on the 

contrary, argue that the move towards a globally harmonized patent system would be 

advantageous to developing countries.  The third tier of the argument says that the 

term developing countries is an umbrella and amorphous concept.  It consists of the 

most populous country, with one-fifth of world’s population, and the very small 

countries with a population of less than a million. It further includes the most 

advanced countries which in many respects are comparable to some of the OECD 

countries.  Thus, they have argued that the impact of the global patent system would 

depend on the techno-economic development level of countries. 

 

The main purpose of this study is to examine the impact of the international patent 

system on developing countries as well as shade light on the on-going harmonization 

process and the evolving international patent system.  The paper also aims to assess 

the options that developing countries would have in the advent of global movement 

towards a more harmonized and global patenting system. 

 

The article consists of five parts.  Part I deals with the rationale for the introduction of 

the patent system, and what it looks like in developing countries in general.  Part II 

focuses on examining the existing international patent system.  In this regard, the 

driving forces to and the major legal instruments of the international patent system are 

discussed. 

 

Part III deals with the implications of the international patent system on the 

developing countries based on selected functions of patent.  This part mainly discusses 

the issues involved in relation to the international patent system.  Any country has 

expectations in joining the international patent system.  To what extent those 

expectations have materialized in developing countries and the problems associated 

with maximizing the benefits from the international patent system are examined in 

this chapter.  The arguments against and in favor of strong and weak patent regimes 

respectively come into picture in the discussion under this Part. 

 

The ongoing negotiations to harmonize procedural and substantive requirements for 

the protection of patents as well as the future trend of harmonization have been 

considered under Part IV.  The options that developing countries have in the evolving 

international patent system and the possible strategies that may be followed by these 

countries are also highlighted in this chapter.    In the last part of the article, an 
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attempt is made to show the lesson that is learned from the study and indicate what 

should be done by developing countries. 

 

 

PART I: THE PATENT SYSTEM IN DEVELOPING COUNTRIES 

 

A. JUSTIFICATION 

 

1. General 

 

Traditionally patents had been deemed to play a positive role in the fulfillment of a 

number of functions related to social and economic development.  However, studies 

on the patent systems of different developing countries revealed that the patent system 

did not succeed in attaining adequately the presumed objectives and fulfilling the 

claimed functions
1
.  This may be due to two main reasons.  One of the reasons relates 

to the national patent system itself, particularly the way it is tailored.  It has been 

noted that unlike that of the developed countries, the patent system of many of the 

developing countries did not evolve from within the national context, but was 

transplanted from abroad or tailored to meet international requirements and standards.  

Most of the patent laws of developing countries prior to the Agreement on Trade-

Related Aspects of Intellectual Property Rights (hereinafter, TRIPS Agreement) were 

either introduced by or inherited from the colonial masters or directly adopted from 

WIPO model laws, which had to be used as a guideline and modified according to the 

needs and specific conditions of the countries concerned.
2
  Of course, some 

developing countries, in the 1970’s and 1980’s, made efforts to revise patent laws 

with a view to customizing the patent system to their socio-economic realities.
3
 

However, these countries were forced to change their laws either because of the 

pressures from advanced countries or to comply with the requirements of the TRIPS 

Agreement.
4
 

 

                                                 

1 UNCTAD, The Role of the Patent system in the Transfer of Technology to Developing 

countries, TD/B/C.6/16, Geneva 1975, p.11 

2 G. Yankee, International Patent System and Transfer of Technology to Least Developing 

Countries: the Case of Ghana and Nigeria, Avebury Gower Publishing Company Limited, 

England, 1987. 

3
 Examples are Mexico (see, UNCTAD, 1975a) and India. 

4
 Mexico revised its patent law in 1991 due to the pressure made by the USA, while India was 

forced to change its law to meet the requirements of the TRIPS Agreement. 
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The other reason relates to factors outside of the patent system.  In this regard, among 

others, lack of awareness on the role of the patent system as a tool for economic 

growth and wealth creation, weak indigenous technological base and capacity, and 

absence of complementary policies and support schemes can be mentioned.  In some 

of the developing and least developed countries, the non-patent related factors seem to 

have more weight than the patent system itself. 

 

2. Patents and Local Inventive and Innovative Activities 

 

The patent system was basically conceived as an important tool to stimulate 

indigenous technological development, promote domestic inventive activity and 

enhance the exploitation of patented inventions.  However, those expectations seem to 

be far from being realized in many of the developing countries.  This may be 

explained by the number of patents granted locally and abroad to nationals of 

developing countries as well as the exploitation of patented inventions in these 

countries. 

 

a) Ownership of Patents 

 

In developing countries, the proportion of patent grants to foreigners tends to be much 

higher than patents granted to their own nationals.  According to UNCTAD’s study
5
, 

developing countries accounted for 6% of the world stock of patents granted and their 

nationals held not more than 1%.  Furthermore, a study conducted on the pattern of 

ownership of patents in Nigeria concluded that foreigners instead of nationals own 

most of the patents.  During the period between 1978 and 1984, of the 51 countries 

that filed patent applications in Nigeria five Western industrial countries, USA, UK, 

France, Germany and Switzerland, accounted for 76.4% of all patents registered; 

whereas Nigerians accounted for 2.53%.
6
  In some of the LDCs such as Ethiopia, 

patents are granted almost invariably to foreigners or foreign owned firms.
7
 

 

The reasons for the small number of patents granted locally may not necessarily 

reflect the low level of inventive activity.  It may relate to the absence of a scheme 

                                                 
5
 UNCTAD, The Role of Patent System in the Transfer of Technology to Developing 

Countries, TD/B/AC.11/19/Rev.1, Geneva 1975, at p.328 

6
 Yankee, supra footnote 2, at p. 258 

7
  In Ethiopia it is only a single Patent that was granted to a local researcher and local Research 

institute. The rest are owned by foreigners. ( Ethiopian Intellectual Property, Industrial 

Property Data Base, 2006) 
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that protects inventions that may not meet the requirement of patentability.  Most of 

the developing countries have no utility model protection.
8
 As a result, a large number 

of useful technologies are excluded from protection mainly due to the stringent 

requirements of patentability:  i.e. novelty, inventive step, and industrial applicability.
9
 

Countries that have such a scheme have succeeded in stimulating local inventive and 

innovative activities.  In this regard, the experience of the young patent system of 

Ethiopia can be cited as an example. The patent law was first introduced in 1995 and 

was implemented after the regulation was enacted in 1997. Until February 2006, for 

example, 172 utility model applications have been filed, of which 81 have secured 

utility model certificates.
10

  Ethiopians filed all of the applications. 

 

At the international level, the number of patents granted to nationals and residents of 

developing countries is also insignificant, although the share of individual countries 

varies depending on their level of development.  In 2001, for example, less than 1% of 

US patents were granted to applicants from developing countries, about 60% of which 

were from seven of the technologically advanced developing countries.
11

 According to 

the study conducted by the Commission on Intellectual Property Rights (hereinafter, 

CIPR), the share of developing countries from the total PCT applications for the 

period between 1999 and 2001 was less than 2% of which over 95% were from just 

five countries: China, India, South Africa, Brazil and Mexico.  Besides the question of 

patent ownership, the distribution of patents seems to concentrate on few fields.  The 

greater concentration of patents in developing countries is in the chemical and 

pharmaceutical sectors, which are sensitive to patent protection.  A study undertaken 

in Ghana shows that the number of inventions registered in mechanical fields, which 

are crucial to the development of the capital goods sector, were negligible.
12

 

 

Here, it is important to note that low level of protection may be attributed to other 

factors such as capacity, awareness, cost of processing patent applications and 

maintenance of titles. 

 

                                                 
8
 The countries that provide utility model protection include Argentina, China, Colombia, 

Costa Rica, Ethiopia, Guatemala, Kenya, Malaysia, Mexico, OAPI, Peru, Philippines, 

Republic of Korea, Republic of Moldova, Trinidad & Tobago and Uruguay. Information 

available at http://www.wipo.org/sme/en/ip_business/utility_models/utility_models.htm 

accessed in February 2006 

9
 C. Juma and B. Ojwang, (eds.), Innovation and Sovereignty: The Patent Debate in African 

Development, African Center for Technology Studies Research Series, No.2., ACTS 

Press, Nairobi, 1989, at p. 127 
10

  See Industrial Property Data Base, 2006, supra foot note 7. 

11
 Commission on Intellectual Property Rights: Integrating Intellectual Property Rights and 

Development Policy, Report of the CIPR, London, 2002, at p. 12 

12
 Yankee, supra footnote 2, at p.178 
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In most of the developing countries, the critical issue for innovativeness and patenting 

are not adequately available.  For example, in these countries, the numbers of 

researchers and potential inventors are few; the research facilities are poor; funds are 

also meager.  Furthermore, there are no clearly and comprehensively articulated patent 

and technology policies that will encourage inventive and innovative activities.  The 

synergy between the patent system and the national socio-economic development plan 

is not maintained. 

 

The amount of fund allotted for R&D varies among developing countries.  It is 

estimated that in 1994 China, India and Latin America together accounted for nearly 

9% of the world’s research expenditure, but sub-Saharan Africa accounted for only 

0.5%, and developing countries other than India and China accounted for only about 

4%.
13

 Generating revenues from R&D results has not yet been considered as an 

important strategy to mitigate the funding problems of these countries.  Research is 

mainly done in public research institutions and universities.  This activity may result 

in inventions which could be patented and generate revenue that may be used for 

further inventive and innovative activities.  However, because of a wrong attitude in 

many academic circles that considers patenting of research results as falling outside 

their domain, most valuable knowledge assets in many countries have been wasted 

and the opportunity to generate fund for further research has been lost.
14

 The 

inaccessibility of the patent office, the high cost involved in patenting and 

maintenance of the title as well as enforcement of the rights in cases of infringement 

have also impacted the patenting of inventions.  In this regard, a CIPR
15

 report notes 

that firms in developing countries can seldom bear the costs of acquisition and 

maintenance of rights and, above all, of litigation if disputes arise. 

 

Cognizant of these problems, and recognizing the need to complement the patent 

system, some developing countries have taken positive steps and encouraging results 

have been registered.  In this regard, it may be worthwhile to mention that some Asian 

countries such as Philippines, Vietnam, Thailand, Indonesia and Singapore have 

already established a system of intellectual property management, incentive and 

support system to patent owners.
16

  

 

The Philippines established Invention Development Assistance Fund (IDAF) that 

provides fund to inventors for prototype development and early stage research 
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 CIPR, supra footnote 11, at p.2 

14
 Kamil Idris, Intellectual Property: A power Tool for Economic Growth, Geneva 2002,  at 

p.103 

15
 CIPR, supra footnote 11, at p.15 

16
 WIPO, Case study on Using Intellectual Property as a tool for Economic Growth in the 

ASEAN Region, conducted by WIPO for the Association of Southeast Asian Nations 

(ASEAN), Geneva , at p.25 
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experiments while Vietnam and Thailand have financial award programs for R&D 

projects.
17

 

 

Some developing countries such as Indonesia have taken measures to promote the use 

of patents by public research institutions and universities.  Indonesia has established 

“IP management offices at universities and research centers all over the country.  

Twenty centers for IP management have been set up to offer IP licensing expertise, IP 

rights management, counseling, patent searching and other functions to promote 

knowledge based national economic development through encouraging inventive 

culture, protecting and selling intellectual property works.”
18

 

 

To deal with the problem of the cost of processing of patent applications, financial 

assistance schemes have been developed and implemented in Singapore and Vietnam.  

Singapore has established a patent application fund to provide financial assistance to 

meet the cost of patent applications to her citizens, permanent residents, and 

companies, thereby, promoting a patenting culture in the country.
19

 WIPO’s study has 

also noted that Vietnam has a scheme of providing financial assistance for filing of 

patent applications.
20

 

 

In Africa, little is known of measures similar to the above.  In Ethiopia there is a local 

research grant scheme that aims to encourage young researchers.  Although, the main 

objective of the scheme is to develop a research culture and capacity, some of the 

results have been protected by utility model certificates and are exploited.
21

 

 

b) Exploitation of Patented Inventions 

 

It is instructive to note that the number of patents granted in developing countries may 

not be sufficient to evaluate the economic significance of the patents since the figures 

alone may not show whether the patented inventions are exploited or not.  It is, 

therefore, said that the figures on patents granted in developing countries overstate the 

significance of patents since the majority of these have minimal economic or 

technological importance as many of them are not worked or exploited in the 
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 ibid  

18
 Idris, supra footnote 14, at p. 102 

19
 WIPO, supra footnote 16, at p. 40 

20
 WIPO, supra footnote 16, at p. 25 

21
   See Getachew Mengisite, 2006, Intellectual Property Assessment in Ethiopia, Published by 

the Ethiopian Intellectual Property Office (EIPO). 
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countries.
22

 It appears that all patented inventions are not exploited and that there is a 

problem of non-use of patents in both advanced and developing countries.  However, 

the degree of non-use of patented inventions is much higher in developing countries 

than the developed ones.
23

 Studies made in Canada, UK, and USA revealed that in 

these countries only between 40 and 70% of the patents registered were commercially 

exploited.
24

 This figure is much lower in developing countries.  According to 

UNCTAD the rate of patent utilization is about 5% in Argentina and Chile, 1.1% in 

Peru and below 1% in Tanzania.
25

 

 

The underlying reasons for non-use of patents in production are different in the 

developed and developing countries.  In the former countries, non-use is due to the 

realization that patented inventions are not, or are no longer of commercial 

significance; whereas in the latter countries the non-use is relating to commercial 

strategies of foreign patent owners.  Some argue that foreign patent owners apply for 

patent protection in developing countries mainly to protect local markets from 

domestic and foreign competition.
26

 A study made in Ghana and Nigeria revealed that 

the majority of patents were not worked domestically, but exploited by patentees 

through the importation of the patented product or products derived from the patented 

processes.
27

 It has also been explained that foreign patent owners used their right as a 

“scare crow” and legal barrier not only to the containment of competitors but also to 

prevent any potential indigenous “intruder” in the field.
28

 

 

Furthermore, it has been argued that patents have been used to impose direct and 

indirect restrictions on local technological development.  Patent licensing has served 

to impose direct limitations such as restrictions on the freedom of access to 

competitive technology and requirements that inventions and improvements 

developed by the licensee must be handed over to the licensor.  Moreover, contracts of 

apprenticeship had been used to impose restrictions that bind nationals from using or 

disclosing technological know-how even after the termination of the labor contract.
29

 

It has been noted that such restrictions have direct effect on the development of 

                                                 

22 M. Blakeney, Legal Aspects of the Transfer of Technology to Developing Countries,            

Oxford: ESC Publishing. 1989, at p.80 

23
 UNCTAD, supra footnote 5, at p. 40 

24
 M. Blakeney supra footnote 22, at p. 80 

25
 UNCTAD, supra footnote 5, at p.80  

26
 UNCTAD, supra footnote 1, at p. 19 

27
 Yankee, supra footnote 2, at p. 289 

28 Yankee, supra footnote 2, at p. 53 

29 UNCTAD, supra footnote 1, at p. 16 
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indigenous technological capability.  In addition to the direct impacts, the restrictions 

will also have indirect bearing on related matters.
30

   

 

Moreover, the absence of sanctions or safeguards against patent abuses has worsened 

the situation.  A study showed that in some countries such as Ghana there were no 

provisions for dealing with abuses of patent rights including non-use.
31

  In other 

countries, there may be sanctions but are inadequate and full of loopholes.  To ensure 

the exploitation of patented invention, working of invention, for instance, was 

considered as one of the duties of the patentee in most Latin American countries but 

without defining the concept precisely.  As a result, working of the patent outside the 

country was accepted as evidence for compliance with the legal requirment.
32

 

 

In spite of the fact that compulsory license has been conceived by many countries to 

be the major instrument of sanction against non-working of patents, in practice it has 

been proved virtually of little value.
33

  Furthermore, the Commission on Intellectual 

Property Rights in its study
34

 noted that developing countries have not used 

compulsory license though the TRIPS agreement as further elaborated by the Doha 

Ministerial declaration allows it.  The Ministerial declaration recognizes that “each 

member has the right to grant compulsory license and the freedom to determine the 

ground upon which such licenses are granted.”
35

 The reason for the non-use of 

compulsory license include the absence of the requisite administrative and legal 

infrastructure as well as the non availability of potential licensees having the 

necessary know how and capacity to exploit the patented invention without the 

cooperation of the patent owner.
36

 

 

                                                 
30

 It has been explained that “[a] number of studies have shown that patents have been used 

indirectly as a means of regulating or influencing not only the behaviors of other enterprises 

linked by restrictive clauses…but also have impact on national economic policies… relating 

to exports, substitution and selection of imports, price controls, employment etc. The use of 

lawful monopolies has, in general, had adverse effects on certain key aspects of industrial 

development by restricting exports of patented products by “tying” the purchase and 

supplies of licensed enterprises, by setting arbitrary price for products under patents or 

manufactured under licensing agreements, by imposing restrictions on employment of local 

personnel etc.” UNCTAD, supra footnote 1, at p. 22. 

31
 Yankee, supra footnote 2, at p.197 

32
 UNCTAD, supra footnote 1, at p.19 

33
 UNCTAD, supra footnote 5, at pp.335-340, See also Yankee, supra footnote 2, at p.73 

34
 CIPR, supra footnote 11, at p. 42 

35 WTO, Doha Declaration on the TRIPS agreement and public ,2002: p.25  

36
 CIPR, supra footnote 11, at p. 42 
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It is instructive to note that there are a number of factors that may affect the 

exploitation of a patented invention in a country.  This may relate to indigenous 

capacity and economic factors such as market size and finance.  It is hardly possible to 

invoke compulsory license and exploit a patented invention in most of the low-income 

and least developed countries such as Ethiopia.  Persons with the requisite capacity 

and resources are often non-existent.  Furthermore, the size of the market is too small 

to influence the decision to exploit an invention. 

 

3. Patents and Transfer of Technology 

 

The existence of a patent system and appropriate mechanism of enforcement of patent 

rights are prerequisites for technology transfer and investment.  Without patent 

protection, no business is comfortable in disclosing or transferring its technologies.
37

 

There is, thus, a need to create an enabling environment for transfer of technology.  

One such environment is the existence of the patent system.  Patents are of vital 

importance to facilitate the transfer of technology directly by stimulating the 

introduction of foreign technology and indirectly by making available technological 

information through patent documents.  It is believed that the existence of the patent 

system not only makes possible for patentees to disclose and register their inventions, 

but also provides some guarantee and security to foreign owners of invention to 

exploit and authorize the exploitation of their technology. According to Blakeney
38

 the 

role that patents could play in the transfer of technology is the principal justification 

for the existence, or introduction of the patent system in developing countries. 

 

However, studies reveal that the role of patents in transfer of technology in developing 

countries is negligible.  It has been estimated that patents accounted for less than 2% 

of the technology transferred to developing countries.
39

 This estimate, however, does 

not include the contribution made to the transfer of technology by information derived 

from published patent documents.  The principal way in which patents may contribute 

directly to the transfer of technology to developing countries is through the 

exploitation of the patented technology in the patent granting country by the foreign 

patent holder himself or with his consent by third parties.  The former mainly takes 

place in the form of foreign direct investment or joint venture, while the latter chiefly 

occurs through a licensing arrangement. 

 

The technology transferred through foreign direct investment or  joint venture seem to 

be negligible as almost all of the foreign owned patents are not exploited in the 

                                                 
37

 Idris, supra footnote 14, at p. 84 

38
 Blakeney, supra footnote 22, at p. 57 

39  Yankee, supra footnote 2, at p. 87 
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developing countries.  It was noted that in most developing countries, patents have 

failed to promote joint ventures and foreign direct investments since their owners have 

not used the majority of the patented inventions.  The exploitation of few of the 

registered inventions have been made possible not because of the protection offered 

by the patent system, but because they form part and parcel of an entire investment 

project.
40

 

 

The transfer of patented technology via licensing arrangement to developing countries 

seems to be rare and/or ineffective particularly in middle and low-income developing 

countries.  A study undertaken in Ghana and Nigeria revealed that in both countries 

“patent licensing as a vehicle for the transfer of technology is very rare for lack of 

competent licensee capable of independently exploiting the licensed inventions or due 

to the difficulty patentees face in getting capable licensees.”
41

  Moreover, it was found 

that effective transfer of technology could not be possible due to a number of 

unfavorable terms and conditions stipulated in license agreements.  It is common to 

find onerous terms, which are one-sided and constitute restrictive practices or 

monopolistic abuses, prohibited by anti-trust legislations of advanced countries, 

imposed on developing countries. According to UNCTAD sample study of license 

agreements, 90% of licensing contracts had been found consisting of unreasonable 

restrictions. Examination of the sample agreements showed that 94% in Peru, 97% in 

Mexico, 91% in Chile and 43% in India had restrictions that would inhibit growth of 

indigenous technology and perpetuate technological dependence.
42

 The unreasonable 

restrictive clauses include grant back provisions, which impose obligations on the 

licensee to transfer to the licensor any improvement made on the transferred 

technology, restrictions on R&D which prohibit the licensee from conducting further 

research on or making improvement of, or adaptation to the licensed technology, 

restriction on use after expiration of the patent protection would diminish the benefit 

of introducing patented invention into the developing countries.
43

 

 

In spite of the above-indicated limitations, it is argued that in the absence of security 

of patent protection foreign technology will not be disclosed and that a system of 

patent protection is considered to be a hallmark of a reliable environment for 

investment.  There is a belief that the existence of the patent system in countries does 

not only make it possible for patent owners to register their inventions in other 

countries, but also provide some guarantees and security to foreign owners of 

inventions to license their technology. 
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 Yankee, supra footnote 2, at p. 22 

42 UNCTAD, supra footnote 1, at pp. 15-16 
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It is also important to note that the patent system in itself is not sufficient, although 

undoubtedly important, to effect transfer of technology.  There are a number of factors 

that influence the transfer of technology.  Effective transfer of technology presupposes 

the existence of indigenous technological capability.  The importance of such capacity 

is explained as follows: 

 

For developing countries, like the developed countries before them, the 

development of indigenous technological capacity has proved to be a key 

determinant of economic growth and poverty reduction.  This capacity 

determines the extent to which these countries can assimilate and apply 

foreign technology. Many studies have concluded that the most distinctive 

single factor determining the success of technology transfer is the early 

emergence of an indigenous technological capacity.
44

 

 

Indigenous technological capacity includes the capacity to select, adapt and apply 

foreign technology.  Such capacity differs among developing countries thereby 

affecting the degree of transfer of technology.  Developing countries such as China 

and India have the requisite technological capacity compared with Sub-Saharan 

African countries, excluding South Africa.
45

 

 

The size of market also affects transfer of technology.  In this regard, it was noted that 

a developing country with a relatively small population of potential consumers or low 

level of manufacturing base may not be an attractive location for licensing because the 

royalties that can be realized in such a market are too small. 

 

4. Patent as a Source of Technological Information 

 

The patent system that provides exclusive right over inventions for a limited period of 

time helps to stimulate technological development through patent documents.  The 

grant of a monopoly right over an invention may be regarded as a trade off between 

the state and the inventor.  The latter is granted a limited exclusive right in return for 

prompt disclosure of new inventions so that inventions are not kept secret and society 

benefits from the disclosure thereof.
46

 It is a standard requirement of most patent laws 

that the patent description discloses the invention in a manner sufficiently clear and 

complete for it to be carried out by a person skilled in the art.  The rationale behind 

this requirement is to facilitate the use and dissemination of technological 

information.  That is to enable other persons to exploit the invention upon the expiry 
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of the patent right protection or under prescribed conditions during the currency of the 

patent without the consent of the patent holder or to use it for lawful purposes such as 

R&D activities.  The technological information helps to avoid duplication of and 

reorient local inventive efforts and to invent around the patented invention when there 

is a capacity to do so. 

 

The technological information contained in patent documents facilitates and helps to 

overcome problems related to selection, negotiation, acquisition and transfer of 

foreign technologies.  The information helps, inter alias, in alleviating the problem 

developing countries, such as Ethiopia face in the identification, selection, 

negotiation, acquisition and transfer of foreign technology due to lack of information 

on alternative sources of technology.  It has been noted that a “patent document 

presents concrete solution of technological problems in a standard, concise and easily 

accessible form.  The comprehensive information contained in patent documents 

permits receivers of patented technology to see precisely what they will be receiving 

together with an evaluation of comparable technology and alternative solutions.”
47

  In 

spite of the fact that patents help in making available valuable information that would 

help to stimulate local inventive effort as well as facilitate transfer of technology, little 

has been made in using it.  This is true in particular in the majority of the developing 

countries in Africa and elsewhere.  Patents in the majority of sub-Saharan African 

countries are being administered by offices, which often discharge a mere function of 

registration and deposit of registers.
48

 

 

Patent offices can play a role of a development agency by rendering technological 

information services.  This can be evidenced by looking at the experience of the 

young Ethiopian Patent Office, which was established in 1994.  One of the major 

functions entrusted to it is to render technological information services.  Prior to the 

establishment of the Office, there was no single patent document consisting of 

technological information.  A concerted effort was made to collect patent documents.  

This effort bore fruit with the generous support obtained from the World Intellectual 

Property Organization (WIPO), the African Industrial Property Office (ARIPO) and 

European Patent Office (EPO), the United States Patent and Trade Mark Office 

(USPTO), Japan Patent Office (JPO), Swedish and UK patent offices.  At present 

                                                 

47 Blankeney, supra footnote 22, at p. 85. 
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 In this regard, it has been noted that: “Patent Offices of Ghana and Nigeria have merely 

served as patent registration centers and do not undertake any other functions expected of 

patent offices....do not adequately publish new inventions in any patent journal or 

publication and thus do not help to disclose new technical knowledge to the general public.  

In addition, as a result of very poor filing systems, general indifference and lack of absolute 

resource and governmental support, the two offices have also not been successful as data 

banks for technological information to the technological and industrial development in their 

respective countries.” Yankee, supra footnote 2, at p. 286. 
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there are more than 30 million patent documents consisting of information in any field 

of technology and comprising inventions patented since 1790.
49

  Although the number 

of users of the information when viewed in light of the collection and the technology 

needs of the country is small, encouraging results have been reported.  There are 

entrepreneurs who improved their products using the technological information 

contained in these patent documents, which established enterprises and began to 

manufacture products that replaced imported ones.  As a result, it became possible to 

save foreign exchange, provide employment opportunities and widen the revenue base 

of the government.
50

 

 

B. REVISION OF THE PATENT SYSTEM IN DEVELOPING COUNTRIES 

 

In spite of the fact that the patent system failed to adequately contribute to socio-

economic development objectives of many developing countries, its abolition has not 

been suggested.
51

 Instead, it has been said that, the patent system may serve useful 

purposes if it is properly administered.
52

 

 

There is a belief that the patent system can be effectively employed to nurture the 

development of indigenous technological capability.
53

  In line with this, some 

countries such as Mexico and India reformed their patent regimes so as to make them 

more appropriate to their respective needs and conditions.
54

 However, the reforms 

made in the 1970’s could not last long.  The countries were forced to reform their 

patent regimes that were deemed weak by advanced countries.  Furthermore, the 

reformed national laws were revisited to comply with international instruments mainly 

the TRIPS Agreement. 

 

It has been noted that loopholes and flexibilities available under the TRIPS 

Agreement should be exploited in designing national patent systems.
55

  However, the 
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  National Intellectual Property Information and Advisory Center, Patent Data base, EIPO . 
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  These benefits may be explained by taking one success story as an example.  A chemical 

engineer produced a printing ink that was found to be of a comparable quality with that 

which was imported.  The product is now in the market with a reasonable price.  One can 

easily see what this would mean to a poor country and what the effect could be if many of 

the patented technologies in the public domain would be exploited. 

51
 UNCTAD, supra footnote 1, at p. 34 

52
 Yankee, supra footnote 2, at p. 45 

53
 Yankee, supra footnote 2, at p. 45 

54
 See UNCTAD, supra footnote 5, at p. 13; Yankee, supra footnote 2, at p. 309 

55
 CIPR, supra footnote 11, at p. 49 



 

 175

mere tailoring of a system in the way one thinks fit may not be on its own enough to 

generate wealth using patents as a tool.  There is a need to put in place complementary 

measures. 

 

C. COMPLEMENTARY POLICIES AND SUPPORT MEASURES 

 

Many developing countries have not benefited from using patents as a tool for wealth 

creation.  This may be partly due to the absence of complementary measures.  

Appropriate policy, legislative and related measures should be taken to complement 

the patent system.  The patent law may, for instance, with a view to promoting local 

R&D effort, provide protection for minor inventions.  However, this objective may 

not be achieved unless supported by complementary measures such as favorable fiscal 

and monetary policies and schemes.  Since patents are policy instruments, they should 

be integrated with and supported by other national policies and related measures. 

 

The measures that have been taken by a number of ASEAN countries to complement 

the patent system through other policy measures to stimulate local inventive activity 

and to encourage the transfer of foreign technology have been found promising.
56

  

Similar measures, however, are lacking in Africa. 

 

A well designed patent system together with other policy instruments and 

commitment of the government, without doubt, will serve useful purposes and help  

nurture the generation and development of local technology and facilitate the transfer 

and effective use of foreign technology. 

 

 

PART II:  THE INTERNATIONAL PATENT SYSTEM 

 

A. GENERAL 

 

The international patent system evolved and developed to govern relations between 

states and deal with the difficulties arising from the territoriality of patents.  The 

system includes international legal instruments as well as organizations entrusted with 

the administration of these instruments.  The international patent legal regime consists 

of multilateral agreements, international organizations, regional conventions, treaties 

or protocols as well as bilateral agreements.  The international patent institutional or 

administrative framework mainly involves organizations established to administer the 
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multilateral patent agreements.  This includes the World Intellectual Property 

Organization (WIPO), the World Trade Organization (WTO) and regional patent 

organizations such as the European Patent Office (EPO), the African Intellectual 

Property Organization (OAPI) and the African Regional Intellectual Property 

Organization (ARIPO).  The purpose of this paper is not to deal with each of the 

constituent elements of the international patent system but to examine existing major 

multilateral patent agreements concluded at the international level that may have an 

impact on developing countries. 

 

 

B. RATIONALE AND NATURE OF THE INTERNATIONAL PATENT SYSTEM 

 

The reasons behind the conclusion of international patent agreements lie in the nature 

of inventions in the sense that inventions protected by patents do not know borders.  

However, patent protection is territorial in nature.  As a result, various difficulties 

arise that may defeat the purpose of patents and affect the relation between states.  If 

an invention is not protected under national law then it will constitute a public domain 

and can be freely used in the country concerned.  Seeking patent protection in a 

foreign country could be difficult for a number of reasons such as possible 

discriminatory treatment, the variation between national laws, the problem of cost, 

time and distance relating to the filing and processing of patent applications.  In order 

to avoid undesireable results that may arise in such circumstances and to mitigate the 

difficulties in securing a patent in a foreign country, international agreements were 

concluded. 

 

The multilateral treaties concluded in the field of patents that are effective to-date 

include the 1883 Paris Convention on Industrial Property;  the 1970 Patent 

Cooperation Treaty (PCT);  the 1971 Strasbourg Agreement Concerning International 

Patent Classification;  the 1979 Budapest Treaty on the Deposit of Micro-organisms 

and the 1994 Agreement on Trade Related Aspects of Intellectual Property (TRIPS).  

These international undertakings may be classified as substantive and procedural.  

International agreements that deal with substantive issues include the Paris Industrial 

Property Convention and the TRIPS Agreement.  The PCT and the Strasbourg 

Agreement intend to harmonize formal standards and procedures. 

 

In spite of the fact that the above agreements try to harmonize national patent systems 

by setting standards and common requirements, patents are still governed by national 

laws and where appropriate by regional agreements.
57

 There is no international patent 
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law that provides for a world patent.  The international patent agreements are not 

meant to replace national patent regimes, but facilitate the protection of the interests 

of nationals or residents of a member state in another member state. 

 

The international agreements that deal with substantive issues such as the Paris 

Convention and the TRIPS Agreement merely set the minimum requirements.  

Countries that desire to go beyond the minimum standards are free to do so, as far as 

the step would not defeat the underlying objectives of the international agreements.  

There are, thus, variations among national laws.  That is why the effort to harmonize 

national laws is going on.  The discussion in this part is limited to the existing 

international patent legal regimes.  Furthermore, it is limited to briefly explaining the 

main agreements that deal with procedural and substantive issues.  As a result, the 

Strasbourg Agreement and the Budapest Treaty are not considered for the purpose of 

this article. 

 

C. MAJOR MULTILATERAL PATENT AGREEMENTS 

1. The Paris Industrial Property Convention 

 

The Paris Convention, that was concluded in 1883 and amended in 1900, 1911, 1925, 

1934, 1956, 1967 and 1993, is considered as the first multilateral agreement in the 

field of patents.  From historical perspective, the 19th century, among other things, 

was characterized by the unprecedented expansion of trade across national boundaries.  

Thus, this new development required close international cooperation among nations 

with respect to various economic matters including patents.  To be sure, the patent 

system is one of the factors that tie the economic and political sub-systems of nations 

to each other.  Moreover, it was during this period than ever before that the centrality 

of patent to inventive activities was recognized.  At the same time two developments 

took place, which tend to oppose each other. On the one hand, there was a growing 

demand, particularly from inventors and manufacturers for strong patent protection.  

On the other hand, advocates of free trade, particularly trade associations came on the 

scene to challenge the patent system. 

 

By 1873, a propitious condition was created in favor of patent proponents.  The 

international exhibition held in Austria in 1873, was considered as an important 

landmark towards the establishment of an international mechanism for the protection 

of intellectual property.  It was the reluctance of the manufacturers, because of the 

fear that their ideas would be stolen, to participate in the Vienna Exhibition that 

eventually led to the conclusion of the Paris Convention on the Protection of Industrial 

Property in 1883. 
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The Convention could be described as the institutionalization of the patent system at 

the international level for the first time and signaled a more global concern for the 

protection of the intangible assets.  Although, only a few countries signed the 

Convention, it laid down the fundamental principles of international patent protection.  

The basic principles and rules as stipulated in the Convention include the principle of 

national treatment, the right of priority and common rules. 

 

The first signatories of the Paris Convention were the major advanced countries 

including Brazil and Tunisia from the developing countries.  However, after the 

Second World War, a number of developing countries that enacted patent laws or 

inherited from their colonial masters joined the Convention.
58

 The number of 

developing countries joining the Convention has increased particularly in the 1990s 

and the reason is attributable to the TRIPS Agreement.  Maskus explains the increase 

in number, the type of countries that join the Convention and the reason behind such a 

step as follows: 

 

All new members since 1985 have been developing countries and 

countries in transition...while several key developing economies, including 

Venezuela, Singapore, India and Chile, chose to join in 1990s, most of the 

newer members are small and poor or new republics in transition.  No 

doubt, much of the increase in membership stems from the need of WTO 

parties to implement TRIPS, which incorporates by reference the 

substantive legal provisions of the Paris Convention while not requiring 

membership per se
59

 

 

By 5 February 2005, 169 countries, of which the majority were developing countries, 

were party to the Paris Convention.
60

  Some argue that the Paris Convention, which 

was first signed and concluded mainly by developed countries to reflect their 

conditions and to cater to their needs, is inappropriate to and disadvantageous to the 

interests of developing countries.  In this regard, it has been noted that: 

 

Developing countries, such as Kenya, which have acceded to the Paris 

Convention, have joined a regime of obligations that was not originally 

designed for their present condition.  With the protection provided for by 

the Convention, the new states have in effect committed themselves to 

give a one-sided advantage to foreigners who operate from their land, as 

these have a much larger technological base than their own nationals.  

                                                 

58 C. Juma, supra foot note 9, at p. 39 

59 Maskus, K. Intellectual Property Rights in the Global Economy, Washington, DC,2000, at 

pp. 89-90. 
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Under these obligations the developing countries adhering to the Paris 

Convention have restricted their own direction to make such policy or 

legislation, as they deem best to enhance local priorities regarding 

inventions and patenting.  Since the commitments already assumed by 

these countries are binding and ought, in principle to be complied with, the 

only respectable open course is for the countries to seek appropriate 

international negotiations leading to adjustments in the world regimes of 

patents.  Indeed the developing countries have been calling for revisions in 

the Paris Conventions but no such changes have been made.
61

 

 

It has, however, been argued that the Paris Convention leaves rooms to accommodate 

the needs and interests of developing countries regarding the requirements and 

standards for patents.  The Convention is said to be weak compared to the patent 

requirements and standards in the developed economies.  Moreover, it allows wide 

discretion to national laws as far as compulsory license, patentability, and setting 

opposition procedures are concerned.
62

 

 

2 The Patent Cooperation Treaty 

 

The Patent Cooperation Treaty (PCT) was concluded in 1970, amended in 1979 and 

further modified in 1984.  The PCT was adopted mainly to deal with the problem of 

filing several applications in several countries within the period of time prescribed by 

the Paris Industrial Property Convention and overcome the duplication of effort by 

national patent offices.  This is made possible by streamlining pre-patent granting 

procedures and requirements such as filing, search and examination.  It provides for 

filing a single application, performing international prior art search and international 

publication.  The Treaty also provides for international preliminary examination that 

is made optional to member countries. 

 

Membership of the Treaty, in particular those of the developing countries, has 

increased in the 1990s mainly due to the benefits the system gives to applicants, the 

patent offices as well as countries.  Nationals or residents of member states, among 

other things, have the opportunity to file international application with their national 

patent offices and receive international prior art search report from an international 

searching authority to decide to continue or not with their application.  This would 

save considerable cost for the applicant.  The availability of prior art search, 

international publication and examination facility would lessen the burden of national 

offices of developing countries, which often lack the requisite qualified manpower, 
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information and documentation as well as the financial resource the tasks require.  

The PCT aims at assisting the economic development of the developing countries by 

providing easily accessible information on the availability of technological solutions 

applicable to their special needs as well as build their capacity through the technical 

assistance that may be obtained under the Treaty.
63

 

 

PCT is considered as the most advanced mechanism in international cooperation in 

the field of patents since the conclusion of the Paris Convention.  The PCT does not 

grant patent, but facilitates obtaining national patents in several countries.  The patent 

granting procedure under the PCT system consists of two phases:  an international 

phase and a national phase.  The international phase deals with a centralized filing and 

searching procedure and optional international preliminary examination.  The national 

and where appropriate the regional phase is concerned with the final patent granting 

procedure by the national and regional industrial property offices.  The filing of only 

one international application has the same effect as if separate national or regional 

applications have been filed in all the countries which the applicant designates in his 

international application. 

 

 

3. Agreement on Trade Related Aspects of Intellectual Property Rights  

 

The Agreement on Trade Related Aspects of Intellectual Property Rights (TRIPS 

Agreement) that forms part of the WTO regime was signed on April 15, 1994 in 

Marrakech, Morocco, and came into effect on January 1, 1995.  Before the TRIPS 

Agreement, intellectual property was not part of a multilateral trade agreement. When 

the developed countries led mainly by the USA and Japan tried to bring the 

intellectual property (IP) protection issues, during the Uruguay Round, under the 

frame work of the General Agreement on Tariffs and Trade (GATT), developing 

countries strongly opposed the idea saying that GATT is not the appropriate forum.  

However, the opposition was ignored and the effort to force some of the developing 

countries to revise their IP system and provide for stronger protection was successful 

before the formal linkage of intellectual property protection to international trade
64

. 

 

                                                 

63 For technical assistance that may be given to developing countries, see the Preamble of the 

Treaty and Article 51(3) (a) and (b). 

64 This was partially achieved through unilateral pressure made by the USA. It has been said 
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The reason for the conclusion of the TRIPS Agreement may be explained on two 

grounds.  First, the need to provide a stronger IP protection to business communities 

of industrialized countries, which had been complaining that they suffered huge 

economic loss as a result of piracy and counterfeiting.
65

 Second, the need to overcome 

the shortcomings of the existing IP conventions that failed to provide for effective 

means of enforcing intellectual property rights.  The TRIPS Agreement, unlike prior 

IP conventions, provides an effective dispute settlement mechanism.  Countries failing 

to comply with the TRIPS Agreement standards
66

 could be subjected to trade 

retaliation if the dispute settlement mechanism of the WTO has determined the 

existence of a case of non-compliance with the Agreement. 

 

A lot has been written on the TRIPS Agreement.  Some writers argued that the 

Agreement deprives the freedom of States to tailor their own patent regime by setting 

minimum standards and stringent requirements, which are lopsided in favor of right 

holders.  While others argue that the Agreement leaves developing countries some 

room in which countries may adopt national policies that favor the public interest, the 

encouragement of foreign direct investment (FDI) and transfer of technology as well 

as the stimulation of local innovation.
67

 It also gives due care to protect “public 

interest” and to deal with the problem of misuse or “abuse” of patent rights
68

.  Even 

though the implementation of the TRIPS Agreement standards will tend to promote a 

great deal of uniformity in many areas of patent law, the Agreement does not seek to 
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 It has been said that “US business communities have estimated that world wide losses 
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 The TRIPS Agreement, inter alias, aims to: (a) harmonize intellectual property rights 
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achieve (nor its implementation likely to produce) a global harmonization of domestic 

patent laws. 

 

 

PART III:  MAJOR IMPACT OF THE INTERNATIONAL PATENT 

SYSTEM ON DEVELOPING COUNTRIES 
 

A. IMPACT ON ECONOMIC AND TECHNOLOGICAL PROGRESS 

 

1. Protection of Inventions 

 

In developing countries the propensity to patent inventions has increased not only in 

terms of domestic applications but also international applications.  However, patent 

applications made and patents held by residents of developing countries are few.  

Patents are owned overwhelmingly by foreign residents   Looking at data from 

Mexico and Brazil attests to this.  In 1996, in Mexico, only 389 patent applications 

came from domestic residents against over 30,000 foreign applications.  In the same 

year, Brazil’s domestic applications accounted for 8% of total applications.
69

 

 

The reason for the low level of patenting in developing countries by their nationals 

and residents can be explained by a number of factors, including non-use of the 

system by universities and local research institutions.
70

 It has been indicated that many 

inventions from developing countries, particularly in state-funded universities, have 

not been recognized as patentable.  Thus, “the potential technological advances often 

never get to see the light of day.”
71

 

 

The low level of local inventive activity is also reflected in low level of patenting 

abroad.  The share of developing countries in the world’s patent distribution is 

insignificant, though, their position has remarkably improved.  The table below shows 

the level of developing countries involvement in international patent applications. 

 

Table 1:  PCT Applications 
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 1998 1999 2000 2001 2002 

From all contracting parties  67,007 74,023 90,948 103,947 114,048 

From developing countries  1,197 1,745 3,152 5,379 5,359 

Share of developing countries 1.79 2.36 3.47 5.17 4.7 

No. of contracting states  100 106 109 115 118 

Of which developing countries 46 52 55 61 64 

No. of developing countries from 

which at least one application was 

received  

13 16 20 25 31 

 

Source: WIPO, The Patent Cooperation Treaty and the Developing Countries in 

2002;  http://www.wipo.int/cfdpct/en/statistics/pdf/cfdpct_stats_02.pdf 

 

The above table shows a remarkable growth of patent applications made by applicants 

from developing countries.  This would, however, not give a complete picture of the 

discrepancy within the developing countries unless the distribution of the applications 

is examined. It should be noted here that most of the PCT applications were from very 

few developing countries.  The ten major PCT applicants in 2002 were:  Republic of 

Korea (2,552), China (1,124), India (480), South Africa (407) Singapore (322), Brazil 

(204) and Mexico (128), Columbia (33), Philippines (26) and Cuba (13).  From the 

total PCT application from developing countries in the same year, the above statistics 

also shows that Asia and Pacific accounted for 84.31 percent, Africa 7.8 percent, Latin 

America & Caribbean 7.33 percent and the remaining 0.56 percent was from Cyprus 

and Arab countries. The participation of developing countries in the PCT system is 

increasing.  From the above table, we can notice that by the year 2002 more than 50% 

of the PCT members were developing countries.  The table also shows that the 

number of PCT applications from developing counties has exponentially increased in 

terms of absolute figures (from 1,197 in 1998 to 5,359 in 2002, with more than four 

fold increase).  The number of developing countries that filed at least one PCT 

application has also grown by more than 50% (from 13 in 1998 to 31 in 2002). 

 

Although the share of developing countries in the PCT application is low, a significant 

development has been seen with regard to institutions involved in patent applications.  

The public institutions and universities in the developing countries are now entering 

into the system of patent application.  It has been noted that the Indian Council of 
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Scientific and Industrial Research and the National University of Singapore made 184 

and 28 PCT applications respectively in 2002
72

. 

 

The share and number of patent applications made by and in developing countries 

seems to relate to their technological capacity.  In the early stage, when the 

technological capability of a developing country was low, the local inventive and 

patenting activity was not only limited but also there would not be much foreign 

interest in the local market for technology, and hence for patent protection.  The 

experience of the Republic of Korea shows that the lower the country’s technological 

capability,  the lesser foreign firms are  interested in applying for patent protection in 

that country.  Thus, the share of foreign applicants in Korea earlier, for example, was 

low among the total number of patents.  When the technological capability of 

domestic firms showed impressive growth, and the market for technology was 

attractive in the 1980’s, the share of Korean IPRs moved fast to catch up with foreign 

owned IPRs.  Rapid upgrading of technological capability of Korean firms was made 

possible by massive R&D investment, and it led to the rapid rise of international 

patent applications by the Korean firms.
73

 Studies noted that from the early 1990’s, 

Korea emerged among the top 10 or 15 in the world in terms of the number of patents 

registered in the United States of America.
74

 As per the information solicited from the 

USPTO, patents owned by Koreans rose from 7 in 1982 to 3,558 in 1999.  The 

proportion of Korean patent holders in the US rose from 0.01% to 2.09% in the same 

period;  and Korea ranked 6th in terms of patents granted in the US in 1999, following 

the USA, Japan, Germany, UK and Taiwan.
75

 

 

Patent protection is a costly business.  Many inventors in developing countries do not 

have the capacity to file and process their applications in countries outside their own.  

PCT has helped to deal with this problem by making available the filing of a single 

international application at a reduced cost.  Residents of developing countries are 

entitled to a 75% reduction in all PCT fees.  This will facilitate the protection of 

inventions generated in developing countries in as many member countries of the PCT 

as possible.  This would in turn facilitate obtaining benefit from the exploitation of 

protected inventions abroad, through, for example, royalties from licensing 

arrangements.  However, this would depend on the national technological capability 

of a country to generate inventions.  Where this capacity is weak, the benefits that 
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developing countries derive from international patent agreements such as the PCT is 

limited. 

 

2. Transfer of Technology and Investment 

 

There is no agreement among writers on the impact of the international patent system 

on transfer of technology and foreign direct investment (FDI).  In this regard, some 

argue that the absence of IP protection encourages technology transfer and 

technological learning through copying and imitation, while others argue that IP 

protection is a mechanism, which encourages technology transfer from abroad through 

direct investment or licensing, and the indirect effects are effective means of 

technological learning.
76

 Those who support the existence of positive relationship 

between patent and technology transfer or FDI argue that in the absence of protection 

or weak patent protection, decision making on technology transfer or investment 

would be difficult or even when decision is made the form and type of technology to 

be transferred or investment to be made would vary. 

 

One of the key arguments made by advocates of stronger global IPRs is that such a 

system, as embodied in the TRIPS agreement, would increase FDI, and associated 

technology transfers to developing countries.
77

 Idris
78

 noted that many experts in the 

field have recognized the direct link between strong IP protection and an increased 

inflow of FDI.  He explained that the steady and steeply rising increase in FDI in India 

and the spectacular growth in Brazil have been attributable to the enhanced patent 

protection after the revision of patent laws of these countries.  Some authors argue that 

the form and type of technology to be transferred or investment to be made would 

depend on the level of patent protection.  Maskus quoted different writers who stated 

that in countries with weak patents, the preferred mode of technology transfer is 

Foreign Direct Investment, the quality of technologies transferred would be obsolete 

and inferior; and that strong IP protection could facilitate technology transfer not only 

in quantitative terms, but also qualitatively.  The incentive for foreign firms to license 

their best technologies lay on the degree of IP protection. Empirical studies 

demonstrate that the strength of intellectual property rights and the ability to enforce 

contracts have important effect on Multi-National Enterprise’s decisions on where to 

invest and the level (sophistication) of the technology to be transferred.
79
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In contrast to the above, some writers advance a different position.  They argue that 

the existence of patents or stronger patents would affect the interest and hamper 

technological development of developing countries.  There is a concern that stronger 

patents would increase the price of technology, thereby, reducing the transfer of 

technology to developing countries.  It is argued that a strong patent would further 

strengthen the strong bargaining position of technology suppliers, thereby, enabling 

them to negotiate higher license charges and royalty fees that would reduce inward 

technology flows.
80

 

 

The international patent system has also been described as a reason for the 

technological development problems of developing countries.  Some experts argue 

that it is the international patent system that keeps developing countries 

technologically dependent and backward.  In this regard, it was stated: 

 

Patent laws of developing countries, following international standards, 

have legalized an anomalous situation, which had come to act as a reverse 

system of preference granted to foreign patent holders in markets of 

developing countries. Instead of strengthening national capabilities and 

seeking special preference for themselves, legitimized by the standards of 

the Paris Convention, have brought about this situation.  Quite clearly a 

fundamental revision of the entire patent system is needed to alter this 

peculiar, if not perverse, situation.
81

 

 

Odle & Arthur
82

 further argued that the international patent system has important 

social cost; it does not transfer technology but concede rights. 

 

Although some authors expressed that from developing countries’ perspective the 

TRIPS Agreement is seen as an important mechanism to attract inflows of advanced 

technology from abroad
83

, others have different views.  With respect to the latter, it 

has been noted that “some countries may use weak IP regimes as a means of gaining 

access to foreign technologies and developing them using reverse engineering, 

thereby, enhancing indigenous technological capacity. The implementation of TRIPS 

Agreement now restricts the ability of developing countries to follow this path.”
84
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Studies show that the relationship between weak or strong patent protection and 

transfer of technology and FDI vary from sector to sector and the type of investment 

to be made or technology to be transferred.  It has been noted that the role of patent is 

considered to be important in the pharmaceutical and chemical industries as opposed 

to other sectors such as distribution or service sector.  Studies also showed that firms, 

which put considerable investment in R&D activities, are reluctant to invest in or 

transfer technologies to countries with weak intellectual property protection. 

 

In spite of divergence of views among authors on the role of weak or strong patent 

protection in transfer of technology and foreign direct investment, there is 

considerable agreement that there are a number of factors that would affect transfer of 

technology and investment in addition to patents.  Decisions of investment or transfer 

of technology by a foreign party may be affected by the type of technology, whether 

the technology is low or sophisticated, whether the technology is easy or difficult to 

copy, the existence of technological capability and the size of the market. 

 

Studies have revealed that IP protection by itself is not a sufficient factor to attract 

FDI.  One study noted that: 

 

What is clear from the literature is that strong IP rights alone provide 

neither the necessary nor sufficient incentives for firms to invest in 

particular countries... investment decision is contingent on many factors.  

For most low technology industries, of the kind that less technologically 

advanced developing countries are likely to attract, IPRs are unlikely to be 

a relevant factor in the investment decision. Where technologies are more 

sophisticated, but relatively easy to copy, then IPRs may be – though not 

necessarily – a significant factor in investment decisions if a country has 

both the scientific capacity to copy and a sufficiently large market to 

justify the costs of patenting and enforcement and other relevant factors 

are favorable.
85

 

 

Another study also indicated that the least developed countries opportunity to attract 

FDI (except in extraction sectors) is marginal due to the absence of the other pull 

factors in these countries such as high level of productivity, education, and skills.
86

 

 

The determinants of effective technology transfer are many and various.  The ability 

of countries to absorb knowledge from elsewhere, make use of it and adapt same for 

their own purposes is of crucial importance.  This is a characteristic that depends on 

the development of local capacity through education, R&D, and the development of 

appropriate institutions.  In the absence of such a capacity technology transfer on the 
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most advantageous terms is unlikely to succeed.  Effective transfer of technology or 

FDI requires the existence of indigenous capacity on the side of the recipient.
87

 

 

It is of significance to assess the domestic capabilities of the recipient country in order 

to measure the impact of international technology transfer.  In this regard, Rosenberg
88

 

says that “... perhaps the most distinctive factor determining the success of technology 

transfer is the early emergence of an indigenous technological capability.”
89

 This is 

applicable to all the developed countries as well as the newly industrialized countries.  

Segai
90

 further argues that the international technology transfer cannot be structured 

so as to foster indigenous capacity.  It means that the converse is always true, in a 

sense that indigenous capacity is a requirement to make sense out of the technology 

transfer arrangements whatever the modality is. 

 

In spite of the above, developing countries are criticizing the international technology 

transfer system for their technological underdevelopment on the ground that 

technologies are inaccessible because of the patent regimes.  However, studies 

indicate that it is the incapacity of developing countries to reap available opportunities 

that keep them simple bystanders in a technologically competitive world.  In this 

regard, a World Bank study
91

 has noted the following: 

  

A country without the capacity to carry out research on its own benefits 

very little from the research done elsewhere.  A developing country’s 

ability to screen, borrow, and adapt scientific knowledge and technology 

requires essentially the same research capacity as those needed to generate 

new technology. Yet few national systems so far have developed the 

administrative and technological capabilities to absorb and adopt, in an 

effective way, knowledge and technology that is becoming available to 

them from the work at the international centers and research institutions in 

the developed countries.
92
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The above argument posits that international technology transfer can only be tapped 

and harnessed to national development endeavors in a situation where the country has 

a better history of research and development activities, coupled with a relatively 

strong level of local technological capability.  As Freeman observed
93

, there is always 

something behind success and failure in technology development.  That is why only 

very few countries have registered success stories in technological development, while 

for the majority of developing countries the situation is still gloomy and dim.  They 

are not poised to make a difference in their position of the technologically divided 

world.  In this regard, Segai
94

 has expressed the reality by using a biblical expression, 

“… so many societies are called to science and technology, while it is that so few are 

chosen.”  It has been often quoted that since the 18th century Western Europe, 

America and lately Japan became exporters, while Asia, Latin America and Africa 

were and are importers.  The imbalance has been a direct result of the exporters being 

able to acquire domestic S&T capabilities earlier and to sustain it. 

 

Furthermore, the perception of technology, government policy etc., have been 

identified as factors that may influence technology transfer and FDI.  It has been 

observed that the major problem created in connection with technology transfer is 

primarily associated with the conceptualization of technology itself.  Technology is 

considered as a simple end product
95

.  However, technology is applied knowledge that 

requires the ability to acquire and adapt it. 

 

Government policies have also important role in using FDI as a learning opportunity 

and as a channel of technology transfer.  Studies indicate that the difficulty is not to 

import, but to transform foreign technologies whatever their form:  capital goods, 

licenses, direct investment, so as to contribute to a genuine upgrading of industrial 

technology development
96

.  Availability of foreign technology cannot make a 

difference in the technological development of a country unless there is a critical 

minimum level of domestic capacity to make use of the technology, absorb and adapt 

it to local conditions.  This could in part be made possible by putting conducive policy 

environment in place. 
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3. Access and Use of Technological Information Contained in Patent Documents 

 

The PCT makes available patent documents to developing countries, thereby, 

facilitating access to and use of valuable information contained in patent documents.  

The valuable information made available through patent documents help in making 

technology transfer and investment decisions as well as avoiding duplication of effort 

and wastage of resources in R&D and inventive activities.  The problem of 

duplication  of efforts and wastage of resources mainly caused due to lack of 

information or absence of awareness of the importance and nature of the information 

contained in patent documents is a serious problem in many countries.  In this regard, 

it has been noted that the European Patent Office estimated that the European industry 

is losing US$ 20 billion every year due to lack of patent information that results in 

duplication of effort and reinventing products that are already available elsewhere.
97

  

Patent documents enable the exploitation of technologies that are not protected in a 

given country or patents that have lapsed before the expiry of protection.  Developing 

countries, where little patent protection is sought, are in a favorable position to freely 

exploit inventions patented elsewhere but not in their countries using the technological 

information disclosed in patent documents.  Even when patents are protected, 

developing countries may use the information to invent around the patent or reproduce 

it when the patent lapses.  The majority of patents lapse before the expiry of the 

duration of protection for not being maintained.  Patent laws require for payment of 

maintenance fee during a prescribed period of time.  If the patent is not maintained it 

is deemed as lapsed.  It has been noted that “maintenance of patents that are not being 

practiced can be expensive, and the average “effective life” of a patent before 

abandonment is 5 years.  Only 37 percent of patents are maintained until the end of 

their term.”
98

  In spite of all these opportunities and advantages, little or no use is 

made of such a valuable source in developing countries, the majority of which are 

sub-Saharan African countries. 

 

4. Access to Essential Drugs 

 

The relationship between patent and essential drugs has caught attention, particularly 

with the emergence of HIV/AIDS pandemic.  Until the emergence of AIDS pandemic, 

the perception was that health problems were attributable to poor health care 

infrastructure, lack of health professionals, finance, distorted government policies and 

so on.  It is the HIV/AIDS pandemic that arose a heightened debate on the relationship 

between patents and access to affordable medicine.  It has been estimated that nearly 
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40 million people in developing countries, of which 29.4 million in Africa, are living 

with HIV/AIDS.
99

 

 

The major concern is based on the argument that patents inflate the price of drugs; 

prevent generic competition; and limits availability and affordability of drugs.
100

 It has 

been argued that a key factor in determining the cost of a drug is its patent.
101

 There 

are studies that show the relationship between patent and price.  According to the 

WHO
102

, most patented drugs are sold at 20-100 times marginal cost.  Furthermore, 

Oxfam U.K.
103

 noted that patented anti-retroviral therapies cost 3 to 15 times as much 

as their  generic equivalents. 

 

In addition to the impact of patent on price of drugs, the impact of such protection on 

manufacturing of generic drugs is also invoked as a reason for inaccessibility of 

essential drugs.  Prior to TRIPS, a number of countries excluded patentability of 

pharmaceutical inventions or limited patent protection to process inventions.  Article 

27.1 of TRIPS Agreement which require the availability of patents in all fields of 

technology without discrimination forced countries to recognize patent protection to 

pharmaceutical inventions.  Thus, it has been argued that it would not be possible to 

manufacture generic products and this may have undesirable impact on both 

manufacturing enterprises as well as accessibility of drugs to people.  Critics have 

argued that patents would more profoundly affect the health sector. This is to say that, 

the generic version drug manufacturers that play an important role inmaking prices 

affordable to the majority of the poor will cease to produce.  In this regard it has been 

noted that countries like India, Argentina, and those from the Middle East argue that 

TRIPS will seriously affect industries specialized in manufacturing generics and 
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improving production process.
104

  Moreover, Fluconazole that has been used for the 

treatment of Aids related meningitis has been mentioned as example.  It has been 

noted that several generic versions of the product are available for US $0.30 per 200 

mg capsule, while the drug that is patented in Kenya costs US $18.00.
105

 

 

On the other hand, there are arguments made in favor of the need for patent protection 

of pharmaceuticals to promote R&D and stimulate transfer of technology and 

investment.  The pharmaceuticals industry, argues that most of the R&D investment 

estimated at US $24 billion for 1999 is made possible because of the guarantee 

provided through patent protection.
106

 As Juma
107

 has noted, less than one third of the 

approved drugs recoup average R&D costs and, the cost of introducing new drug into 

the market in the early 1990’s exceeded US$500 million; and, thus, it is imperative 

that firms have to rely on successful drugs to fund new ones. Furthermore, it has been 

argued that the transfer of technology and investment will be made possible only if 

there is patent protection since pharmaceuticals are sensitive to patent protection. 

 

As far as the link between patents and HIV/AIDS drugs is concerned, there are 

studies, which argue that there is no relation between price of drugs and patents.  In 

this regard, it has been noted that most of the AIDS drugs are not under patent 

protection in most African countries, so governments are free to import or 

manufacture generic versions.  The survey conducted by Attran and Gillospie-White, 

between October 2000 and March 2001, on 15 ARVs in 53 countries of Africa, 

showed that with the exception of South Africa, most of the drugs were not 

patented.
108

 The survey concluded that there was almost no treatment of AIDS 

patients with ARVs in these African countries; and patenting was not found to be the 
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major barrier to access to treatment.
109

 The problem in using drugs not patented in 

African countries seems to relate to the absence of capacity.
110

 It has often been 

quoted that African countries have little ability to construct drug combinations that are 

effective, easy to take and have few side effects without running into drug companies’ 

patent monopolies.
111

 It has been noted that of the 40 major exporters of medicinal 

and pharmaceutical products in the world from 1994-1998, there were six developing 

countries from Asia (namely, China, Hong Kong, India, Singapore, Republic of 

Korea, and Thailand), and other four countries from Latin American region (namely, 

Mexico, Argentina, Brazil, and Colombia).  There was not a single country from the 

African continent.
112

 

 

It has been argued that the problem of health care in developing countries such as 

access to medicine goes beyond the availability of patent protection.  The Independent 

Commission on IP
113

, for example, has noted that the IP system is one factor among 

several that affect poor people’s access to health care.  Other important hurdles that 

impair access to medicines in developing countries are lack of resources and absence 

of suitable health infrastructure to administer medicines safely and efficaciously.  

According to the World Health Organization, “50 percent of the population in 

developing countries do not have access to essential drugs;  50-90 percent of drugs in 

developing and transitional economies are far beyond the purchasing power of the 

poor people in these countries;  up to 75 percent of antibiotics are not prescribed with 

due care and diligence;  and the patients who take their medicine correctly are less 

than 50 percent;  anti microbial resistance is growing alarmingly for most major 

infectious diseases;  less than one in three developing countries has fully functioning 
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drug regulatory authorities;  10-20 percent of sampled drugs fail quality controls tests 

in many developing countries, often resulting in toxic, sometimes lethal products.”
 114

 

 

There are writers who recognize the need for access to pharmaceutical inventions in 

developing countries and suggest ways for catering to the public interest.  In this 

regard, for example, Juma
115

 has noted that policy interventions are imperative to 

draw a balance between providing incentives for inventors and the public interest.  

One of the policy interventions is public sector funding to make sure that the R&D 

spillovers benefit everyone in the society without the privileges of exclusive rights.  In 

the absence of such public R&D support, Juma
116

 argues that extending intellectual 

property protection is one of the alternatives that can be devised. 

 

In relation to access to medicine, it has also been noted that there are built in 

safeguards within the patent system that would enable to cater for the public interest.  

These are parallel imports, compulsory licensing and Bolar exception.
117

 Compulsory 

license and parallel importing were identified as critical tools for developing countries 

to improve access to lower priced essential medicines 

 

The TRIPS Agreement in Article 6 and Article 31 leaves member States to determine 

exhaustion of rights and provides for the grounds for the issuance of compulsory 

license.  However, the use of compulsory license has been difficult.  Most of the 

developing countries have no licensees with the potential to manufacture locally.  

Furthermore, Article 31(f) limits such use for the supply of the domestic market.  This 

requirement made it difficult to import cheap drugs produced by other developing 

countries.  The public health concern and the limitation of Article 31(f) was an issue 

of negotiations in WTO that resulted in The Doha Ministerial Declaration on Public 

Health.  The Ministers clarified that TRIPS should not prevent countries from taking 

measures to protect public health.  They confirmed that, within the terms of the 

agreement, compulsory licenses could be granted on grounds determined by member 

countries.  Moreover, domestic demand could be supplied by parallel imports.  They 

also recognized that a special problem existed in countries with insufficient 

manufacturing capacity in making use of compulsory license, and instructed the 

TRIPS Council to find a solution by the end of the year.  The Council, however, had 

not arrived at the expected solution until 2003.  The member states of WTO on 30 

August 2003, made a decision to enable countries that have no manufacturing capacity 
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to import cheaper generic versions of patented medicines manufactured under 

compulsory license in the exporting country.
118

The decision waives the obligations 

under Article 31(f) that limit production of pharmaceutical products and its export to 

eligible importing member countries.
119

 The member states agreed that the waiver 

would last until the article is amended and enters in effect.
120

 

 

The general council further decided that the TRIPS council initiate by the end of 2003 

work on the preparation of such amendment.
121

In line with this, negotiations were 

conducted, which resulted in a historical decision by WTO member states. The 

general Council on 6 December 2005 adopted the protocol
122

 along with an ANNEX 

and appendix amending the TRIPS agreement and decided that it shall be open for 

acceptance by members until 1 December 2007 or such later date as may be decided 

by the Ministerial Conference.
123

 The provisions of Article 31 bis that amended the 

TRIPS Agreement are the following: 

      

1. The obligations of an exporting Member under Article 31 (f) shall not apply 

with respect to the grant by it of a compulsory license to the extent necessary 

for the purposes of production of a pharmaceutical product(s) and its export to 

an eligible importing Member (s) in accordance with the terms set out in 

paragraph 2 of the Annex to this agreement. 

2. Where a compulsory license is granted by an exporting Member under the 

system set out in this article and the Annex of this agreement, adequate 

remuneration pursuant to Article 31 (h) shall be paid in that Member taking in 

to account the economic value to the importing Member of the Use that has 

been authorized in the exporting Member. Where a compulsory license is 

granted for the same products in the eligible importing member, the obligation 

of that member under Article 31 (h) shall not apply in respect of those 

products for which remuneration in accordance with the first sentence of this 

paragraph is paid in the exporting member. 

3. With a view to harnessing economies of scale for the purposes of enhancing 

purchasing power for, and facilitating the local production of, pharmaceutical 

products: where a developing or least developed country WTO Member is a 

                                                 
118

    World Trade Organization, Implementation of Paragraph 6 of the Doha  Declaration on 

the TRIPS Agreement and Public Health, Decision of 30 August 2003, WT?L540. For the 

purpose of understanding eligible importing country and exporting country, see paragraph 1 of 

the decision. 
119

  See, Supra note 118, paragraph 2. 
120

 See, Supra note 118, paragraph 11 
121

 ibid 
122

  The protocol states that the Agreemnt on Trade Related Aspects of Intellectual Property 

Right ( the “TRIPS Agreement’) shall, upon the expiry of the protocol pursuant to paragraph 4, 

be amended as set out in the Annex to this protocol, by inserting Article 31 bis and by 

inserting the Annex to the TRIPS Agreement after Article 73. 
123

  World Trade Organization, Amendment of the TRIPS Agreement, WT/L/641. 



 

 196

party to a regional trade agreement within the meaning of Article XXIV of the 

GATT 1994 and the Decision of 28 November 1979 on Differential and More 

Favorable Treatment Reciprocity and Fuller Participation of Developing 

Countries (L/4903), at least half of the current list of least developed 

countries, the obligation of that Member under Article 31(f) shall not apply to 

the extent necessary to enable a pharmaceutical product produced or imported 

under a compulsory license in that Member to be exported to the markets of 

those other developing or least developed country parties to the regional trade 

agreement that share the health problem in question. It is understood that this 

will not prejudice the territorial nature of the patent in question. 

4. Members shall not challenge any measures taken in conformity with the 

provisions of this article and the Annex to this Agreement under subparagraph 

1(b) and 1 (c) of Article XXVIII of GATT 1994. 

5. This Article and the Annex to this Agreement are with out prejudice to the 

rights, obligations and flexibilities that Members have under the provisions of 

the Agreement other than paragraphs (f) and (h) of Article 31, including those 

reaffirmed by the Declaration of the TRIPS Agreement and Public Health 

(WT/MIN/DEC/2) , and to their interpretation. They are also without 

prejudice to the extent to which pharmaceutical products produced under a 

compulsory license can be exported under the provisions of Article 31 (f). 

 

The Annex
124

to the above article defines the terms and conditions for using the 

system, and deals with issues, such as definitions, notification, diversion of 

pharmaceutical products to the wrong markets, developing regional systems to 

allow economies of scale, and annual reviews to the TRIPS Council.
125

The 

appendix deems least developed country members to have insufficient or no 

manufacturing capacities in the pharmaceutical sector and enumerates the 

conditions that eligible importing members should meet to benefit from the 

system.
126

 

 

 

5. Access to Traditional Knowledge and Genetic Resources 

 

There is an increasing recognition of the value and a growing demand of traditional 

knowledge and genetic resources to deal with various socio-economic and 

technological problems.  Traditional knowledge has played an important role in 

identifying biological resources worthy of commercial exploitation.  It has been noted 

that the search for new pharmaceuticals from naturally occurring biological materials 
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has been guided by ethno biological data.
127

 Furthermore, genetic resources have been 

used as a basis for the search of new products.  It has been noted that of the 119 drugs 

developed from higher plants on the world market, it is estimated that 74% were 

discovered from a pool of traditional herbal medicine.
128

 In monetary terms this is 

quite substantial.  In 1995, the annual world market for medicines derived from 

medicinal plants discovered from indigenous peoples was estimated to amount to 

US$43 billion.
129

 These resources, however, have often been misappropriated, 

accessed and used freely without the authorization of and benefit for local 

communities that have kept and nurtured them for generations. 

 

The patent system is criticized, among others, for failing to prevent misappropriation, 

provide a scheme that would ensure sharing of benefits and a mechanism for 

protection of traditional knowledge.  It has been noted that a large number of patents 

have been granted on genetic resources and knowledge obtained from developing 

countries, without the consent of the possessors of the resources and knowledge.
130

 In 

this regard, the patents granted by the United States Patent and Trade Mark Office 

(USPTO) and the European Patent Office (EPO) can be mentioned as examples.  The 

USPTO granted a patent in 1998, for a method of using turmeric powder to heal 

wounds.  Turmeric is a plant of the ginger family that has been used as a traditional 

medicine to heal wounds and rashes by Indians for years.  The Indian Council of 

Scientific and Industrial Research, challenged the validity of the patent; and 

eventually the patent was revoked.  The case, which cost the Indian Government about 

US$ 10,000, is considered as a landmark where a patent based on the traditional 

knowledge of a developing country has for the first time successfully been 

challenged.
131

 Similarly, the EPO granted a patent for a method for controlling fungal 

plants by the aid of hydrophobic extracted neem oil in 1994.  Local communities in 

India have been using neem extracts to heal fungal diseases since time immemorial.  
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The patent was challenged by international NGOs and representatives of Indian 

farmers and was revoked in 2000.
132

 

 

The reason behind the grant of the above and similar patents, which are also referred 

to as bad patents, is linked to the non-availability or inaccessibility of relevant 

information and documentation to patent examiners.  Traditional knowledge is often 

not documented.  Even when documented, it may not be available in an organized 

manner to help patent examiners in undertaking prior art search.  The mode in which 

traditional knowledge is available and its accessibility was invoked as a reason behind 

the issuance of bad patents.  Correa noted that the US government has justified the 

problems behind the granting of invalid patents as follows: 

 

Informal systems of knowledge often depend upon face-to-face 

communication, thereby limiting access to the information to persons in 

direct contact with one another.  The public at large does not benefit from 

the knowledge nor can the knowledge be built upon.  In addition, if 

information is not written down, that information is completely 

inaccessible to patent examiners everywhere as prior art when they are 

examining patent applications.  It is possible, therefore, for a patent to be 

issued claiming as an invention technology that is known to a particular 

indigenous community.  The fault lies not with the patent system, 

however, but with the inaccessibility of the knowledge involved beyond 

the indigenous community.”
133

 

 

The problem, however, is beyond the absence of information.  Even when information 

is available such as prior public use, such information may not be considered as part 

of the prior art for purpose of determining the novelty of an alleged invention.  There 

is no uniformity in patent laws on what constitutes “prior art”.  In most patent laws, 

prior public use or disclosure of an invention defeats the novelty of an invention.
134

 

However, this is not the case in the USA.  In accordance with section 102 of the US 

Patent Law, information that has been published in a written form in the USA or in 

any other country is not patentable.  But, if the information was publicly used but not 

documented in a foreign country, novelty is not lost.  Correa
135

 argued that unless this 

relative standard of novelty is modified, the problems of appropriation of TK remain 

unsettled. 
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This is one of the issues that are being looked into currently at the WIPO Standing 

Committee on Patents.  The draft Substantive Patent Law that is under negotiation 

aims to determine what constitutes a prior art.  As Kirk
136

 noted, oral disclosures of 

traditional knowledge will be prior art available for use in rejecting patent claims in 

accordance with the present draft Treaty language. 

 

India revised its patent law to prevent the granting of patents based on knowledge, 

which was not necessarily documented.  Provisions had been incorporated to include 

the anticipation of inventions made available using local knowledge, including oral 

knowledge, as one of the grounds for opposition and revocation of patents, if patent is 

granted.
137

 

 

The existing patent system is criticized for failing to provide for compensation or a 

mechanism that will facilitate the sharing of benefits.  It has, for example, been noted 

that under the Australian Intellectual Property Law there is no obligation for 

companies, which utilize the traditional medicinal knowledge of Aboriginal people to 

provide any compensation or to recognize their equity in the commercial application 

of their knowledge.
138

 

 

Patent laws do not require patent applicants to disclose the origin of biological 

resources used in inventions in their patent applications.  Recently, efforts have been 

made to amend existing patent laws by imposing the obligation to indicate the origin 

of a genetic resource.  India has already taken the initiative in this regard.  The 1999 

Patent (Second Amendment) Bill of India provides the grounds for rejection of the 

patent application as well as revocation of the patent.  This includes non-disclosure or 

wrongful disclosure of the source of origin of biological resource or knowledge in the 

patent application.  It has also been made incumbent upon patent applicants to 

disclose the source of origin of the biological materials used in the invention in their 

patent application.
139

 

 

However, the mere revision of national patent laws is not enough.  There is a need for 

incorporation of the same by other countries, particularly by the developed countries 

that have the capacity to use genetic resources accessed from developing countries.  
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Nevertheless, the proposal made by the delegation of Colombia to incorporate such a 

requirement during the negotiation of the Patent Law Treaty was not accepted.
140

 

 

The incorporation of such a requirement both by national and international laws 

would allow protection of the rights of the countries supplying the materials and the 

application of the principle of benefit-sharing as stipulated in the Convention on 

Biological Diversity (CBD).
141

 

 

The need for protection of traditional knowledge is well felt.  However, there is 

neither common understanding on the rationale nor uniformity in the approaches with 

regard to the protection of TK and genetic resources.  As Correa
142

 noted, some 

understood the concept of protection in the sense of excluding unauthorized use, while 

others considered protection as a tool to preserve traditional knowledge from uses that 

may negatively affect the life or culture of the communities that have developed and 

applied it.  The approaches employed or proposed to be employed include use of 

existing IPR systems, a new sui generis scheme, documentation and registration, and 

contracts.  Different countries have used the existing intellectual property rights 

including patents to meet the need for protection of traditional knowledge.  China, for 

example, has used its patent law to protect traditional medicine.  It was reported that 

12,000 patent applications were filed with the Chinese Patent Office in 1999 for the 

protection of traditional medicines, most of which were domestic applications.
143

 

 

Critics have argued that the existing patent system, however, is inadequate to 

accommodate the need for the protection of traditional knowledge.  The system does 

not deal with any knowledge or the product thereof, but specific creations of the mind 

that would constitute an invention.  This would exclude traditional knowledge that 

may not be explained as a product or process invention.  Furthermore, the stringent 

requirements such as novelty exclude knowledge that is made available to the public.  

Even when the knowledge is secret, the requirement of disclosure will discourage the 

use of the system.  Traditional knowledge holders are often hesitant to disclose their 

knowledge mainly for two reasons.  First, they may not be confident with the system.  

Traditional knowledge holders such as traditional medicinal practitioners (TMPs) fear 

that they would lose their means of livelihood if the knowledge is disclosed without 

any mechanism to compensate them.  The other relates to belief and value systems.  
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TMPs feel that the medicinal value of a certain product of knowledge would be lost if 

it is disclosed. 

 

The use of a sui generis scheme to meet the need for the protection of traditional 

knowledge is often proposed; and some countries have adopted it.  Sui generis is a 

Latin phrase meaning “of its own kind.”  A sui generis system, for example, is a 

system specifically designed to address the needs and concerns of a particular issue.  

The system could be a known IPR regime
144

 or a regime that is entirely new.  Such a 

regime might aim specifically to protect traditional knowledge or certain aspects of 

traditional knowledge such as those related to biological resources or biodiversity.  In 

the latter case the protection of TK is accommodated within a broader set of 

objectives such as access and benefit sharing (ABS) systems and conservation 

framework legislation.
145

 It may be because of this that sui generis protection schemes 

have been adapted by some countries and proposed by different writers. 

 

The sui generis system mainly aims to protect traditional knowledge associated to 

biological resources.  The countries that developed a scheme of protection of 

traditional knowledge associated to biodiversity include Philippines, Costa Rica and 

Brazil.
146

 The main purpose of these regimes is the regulation of access to resources 

and accompanying knowledge and ensuring sharing of benefits.  As such the regimes 

can hardly be said schemes of protection of traditional knowledge (TK); there is no 

definition for TK, the requirements that should be met for protection are not provided, 

the scope of rights is not determined, etc.   

 

The need for documentation of TK is well recognized and steps have been taken.  

Documentation and registration of TK, amongst others, is intended to control bio 
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piracy, prevent loss of knowledge, and ensure sharing of benefits.
147

 Several 

developed and developing countries have agreed on the importance of documenting 

TK.  Once published, novelty on the disclosed information could not be claimed.  The 

Indian Government initiative to establish a Digital Library System for Traditional 

Knowledge is considered as an important landmark to ease the problems that may 

arise in relation to IPR protection and traditional knowledge.  India has “set up a TK 

digital library”, namely an electronic data base of TK in the field of medicinal plants 

and took a step to put the data base on a network making it accessible to patent offices 

throughout the world.
148

  Any body that sought any kind of IPRs protection on 

research based on biological resources or knowledge obtained from India would need 

to obtain prior approval.
149

 The main purpose of documentation in India seems to 

prevent bio piracy and provide a basis for sharing of benefits arising out of the use of 

such knowledge.  This positive step should be complemented by similar measures 

taken at the international level.  In this regard Maskus
150

 noted that WIPO’s 

Intergovernmental Committee on Intellectual Property and Genetic Resources, 

Traditional Knowledge and Folklore is working to mitigate the problem of issuance of 

bad patents by establishing links between patent offices and those collections of 

traditional knowledge documentation that do exist as well as by encouraging the 

creation of documentation for other traditional knowledge that is in the public domain. 

 

The issue of misappropriation of traditional knowledge and genetic resources as well 

as the absence of benefit sharing schemes has attracted international attention.  Efforts 

are being made at regional and international levels to address the issue of protection of 

TK.  Regional initiatives including those made by the OAU
33

 and the Andean Group 

can be mentioned as examples.
151

 The international forums at which TK is discussed, 

with a view to elaborating the concepts and issues involved, include WIPO, the CBD 

Secretariat, UNCTAD, WHO, and WTO.  The WIPO Inter-Governmental Committee 

on Intellectual Property and Genetic Resources, Traditional Knowledge and Folklore 

is working on issues relating to contractual practices, TK databases and preparation of 

a document with elements for a possible sui generis system for the protection of TK.  

The WTO forum tends to focus on the elaboration of the concepts of TK as well as 

review of the relationship between existing international legal instruments such as 
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between the provisions of the TRIPS Agreement, Article 27.3(b) in particular, and the 

CBD.
152

 

 

B. IMPACT ON CHANGE OF LEGISLATION AND ENFORCEMENT OF 

PATENTS 

 

The harmonization of procedural and substantive requirements of patents has benefits 

and costs.  An example of beneficial harmonization is that made by the PCT.  The 

system, that made possible a single filing of patent application provides for a state-of-

the-art search, a preliminary examination report and a centralized publication of 

applications. This system is advantageous to applicants, patent offices and developing 

countries.  This may be elaborated by taking the available prior art search as an 

example.  An applicant may use the report to decide to continue or discontinue 

his/her/its application.  Patent offices can use the report to decide on whether  or not 

an invention fulfills the criteria of patentability.  This means a lot, in particular, to 

patent offices of developing and least developed countries.  These offices lack 

qualified manpower, adequate information and documentation as well as the facilities 

to process patent applications. 

 

On the other hand, however, critics argue that the harmonization of substantive 

requirements such as that was made by TRIPS Agreement restricts the freedom of 

developing countries in fine-tuning their patent system in line with their level of 

techno-economic development.  Moreover, it has been noted that developing countries 

may incur cost as a result of the harmonization.  Before the TRIPS Agreement, 

countries were free to exclude certain inventions such as pharmaceuticals, food 

products, and biological materials from patenting; to limit the exclusive right of the 

patentee such as excluding import monopoly from the exclusive right of the patent 

holder, setting flexible duration for a patent such as attaching the extension of the life 

of a patent to the domestic exploitation of the protected invention etc.
153

  It has for 

example been noted that prior to TRIPS over 40 countries had not provided patents 

protection for pharmaceuticals, many provided only process and not product 

patents
154

, and the protection was much less than 20 years in many countries; and 

these freedoms are highly restricted by the TRIPS Agreement. 
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In addition to the above, the implementation of the TRIPS Agreement, among others, 

involves the amendment of existing legislations, the adoption of new ones, the 

strengthening of IPR administration and building up of enforcement capacity.  These 

entail a huge financial cost on the developing countries. In order to appreciate the 

problem, the required reform and the estimated cost in selected countries is taken from 

an UNCTAD study as an example and shown in the table below:
155

 

 

Table 2: UNCTAD case study related to estimated costs for reform and capacity 

building in selected countries 

Country Reforms Needed Cost in US$ 

Bangladesh Draft new laws, improve 

enforcement 

$250,000 one time plus 

$1.1 million annually 

Chile Draft new laws, train staff 

administering IPR laws 

$718,000 one time plus 

$837,000 annually 

Egypt Train staff administering 

IPR laws 

$1.8 million 

India Modernize Patent office $5.9 million 

Tanzania Draft new laws, develop 

enforcement capability 

$1.0-1.5 million 

 

 

It has also been noted that the above estimates do not include training costs that would 

be high in developing countries where trained professionals are extremely scarce.  

Maskus
156

 underlined that the above indicated estimates may be low since they were 

not prepared on extensive studies using a standardized methodology.  He has also 

noted that there is a concern that the largest cost of implementing an effective 

administrative system would be diversion of scarce professional and technical 

resources into such administration from other productive activities.
157

 

 

 Developing countries need to make effective use of loopholes as well as 

opportunities to deal with the problems they may encounter in their effort to comply 

with the TRIPS Agreement.  It has been posited that the flexibilities available in the 

TRIPS Agreement could be exploited in designing patent legislations.
158

 In order to 

deal with the problem associated with administrative cost and capacity building, 

developing countries may exploit a number of avenues such as levying fees on 

administrative services as well as seeking technical assistance from developed 
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countries.  Theses countries have the obligation to provide technical and financial 

assistance to developing countries to facilitate the implementation of the TRIPS 

Agreement.
159

 Maskus
160

 has underlined that developing countries may petition for 

technical and financial assistance from the industrialized countries and the multilateral 

organizations such as WIPO and WTO. There are others who argue that developed 

countries in particular foreign right holders should be the basic source of technical 

assistance. In this regard, CIPR argued that WIPO, the European Patent Office (EPO) 

and developed countries should significantly expand their programs of IP related 

technical assistance by making modest increases in intellectual property right user 

fees
161

 

 

Joining regional patent systems and international patent agreements such as the PCT 

has also been indicated as an alternative means to cope  with the administrative 

burden developing countries may face while trying to comply with the requirements 

of the TRIPS Agreement.
162

 Maskus
163

, for example, suggested that developing 

countries might join the PCT that provides significant advantage.  Examiners may 

read the opinions of  major patent offices about novelty and industrial applicability, 

rather than undertaking technical examination by themselves. This would reduce cost 

and the burden on the few trained patent examiners, if any, of patent offices of 

developing countries. 

 

 

PART IV:  CURRENT DEVELOPMENTS AND FUTURE TRENDS OF 

THE INTERNATIONAL PATENT SYSTEM AND OPTIONS 

FOR DEVELOPING COUNTRIES 

 

A. CURRENT DEVELOPMENTS AND FUTURE TRENDS 

 

1. The Patent Law Treaty (PLT) 

 

The Patent Law Treaty (PLT) was adopted in a diplomatic conference held in June 

2000.  The Treaty aims to harmonize formal and procedural requirements for granting 
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and maintaining patents.  These requirements include according filing date, content 

and form of application, representation, communication and notification. The Treaty 

provides for electronic filing of patent applications.  This may be difficult to 

implement in many developing countries where patent offices are not equipped with 

the necessary facility.  Cognizant of the position of developing countries, the 

diplomatic conference called for a grace period and requires for the provision of 

assistance to these countries to facilitate electronic filing of applications.  The  

statement by the diplomatic conference regarding the treaty and the regulations under 

the Treaty stated that “with a view to facilitating the implementation of rule 8(1)(a) of 

this treaty, the diplomatic conference requests the general assembly of WIPO and the 

contracting parties to provide the developing and least developed countries as well as 

countries in transition with additional technical assistance to meet their obligations 

under this treaty, even before the entry into force of the treaty.  The diplomatic 

conference further urges industrialized market economies to provide, on request and 

on mutually agreed terms and conditions, technical and financial cooperation in favor 

of developing and least developed countries and countries in transition.”
164

 

 

The PLT is open to States party to the Paris Convention or are members of WIPO, 

intergovernmental organization that has at least one member state party to the Paris 

Convention or WIPO and regional patent organizations that have adopted the Treaty 

in the diplomatic conference and duly authorized to become a party. 

 

The Treaty will enter into force three months after ten instruments of ratification or 

accession have been deposited with the Director General of WIPO.  As of January 15, 

2006, only eleven countries ratified though there are 53 states and one regional patent 

organization that signed the treaty.  The states that deposited the instruments of 

ratification and accession are Bahrain, Croatia, Denmark, Estonia, Kyrgyzstan, 

Nigeria, Republic of Moldova, Romania, Slovakia and Slovenia.
165

 The majority of 

these are developing countries and countries in transition. 

 

4.1.2 Draft Substantive Patent Law Treaty (SPLT) 

 

The Paris Convention and the TRIPS Agreement deal with a number of substantive 

requirements with the aim to harmonize patent laws of member states.  However, both 

agreements left a number of substantive issues to be dealt with by national patent 

laws.  The Draft Substantive Patent Law Treaty (SPLT) therefore aims to fill this gap.  
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The issues that SPLT deals with include the requirement for technical character of 

inventions, definition of prior art and exclusions from patentability.  Since national 

laws for various considerations deal with these issues differently, the negotiation on 

the draft SPLT is full of serious controversy.  Two issues, among others, may be taken 

as examples to show the debate between countries.   

 

One of the most controversial and debatable issues in the patenting system is the 

requirement for technical character of the invention.  In the earlier days, patentability 

was confined to technical inventions, and thus, there was no problem.  However, with 

the advent of the biotechnology and information technology revolutions, the 

requirement for technical character of inventions has been challenged.  This brought a 

change in the patent laws of countries such as the USA.  So, now it is possible to 

secure patents for software and business methods, which are excluded in a number of 

countries from patenting.
166

 

 

It has been noted that this issue was a dividing line between the developing countries 

and the USA.  The developing countries want to stick to the concept that a patentable 

invention should show a technical character, while the USA argues that the technical 

character requirement unnecessarily limits innovations in new areas of technology and 

is contrary to Article 27.1 of the TRIPS Agreement that allows patenting “in all fields 

of technology”.  Furthermore, the USA argues that the standard for patentability 

should be that an invention only provides for a practical application having a useful, 

concrete and tangible result.
167

 

 

The second substantive issue that was a bone of contention relates to the scope of 

patentability.  The harmonization of the criteria of patentability is important.  Michael 

Kirk
168

 noted that this would permit patent offices to base their decisions to grant or 

deny patents on precisely the same criteria so that a decision by one office need not be 

completely reevaluated by other patent offices when the same application reaches 

them.  However, there is a serious debate between the developed and developing 

countries in relation to the delimitation of the scope of patentability. 

 

Some developing countries
169

 sought the SPLT to incorporate the provisions of 

Articles 27.2 and 27.3 of the TRIPS Agreement to enable countries to exclude certain 

inventions from patentability on the ground of public interest.  However, the United 
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States and the biotechnology industry argue that the TRIPS Agreement “provides for 

minimum requirements under the WTO” and that the SPLT, in contrast, would aim at 

establishing best practices at the international level.”
170

  These and similar issues are 

still under debate, and the resolution remains to be seen in the future. 

 

3. Revision of the Patent Cooperation Treaty 

 

The revision of the Patent Cooperation Treaty (PCT) which started in October 2000, 

arose from the need to deal with the challenges encountered by national patent offices 

and international searching and examination authority such as increasing work load 

and duplication of effort as well as the problems faced by patent applicants such as the 

cost of application and processing of patents. 

 

The initiative to reform the PCT
171

 had been supported by both developed and 

developing countries.
172

 The PCT Assembly has amended the PCT regulations under 

the ongoing reform.  The amendments made so far include the alignment of the PCT 

requirements with those of the PLT with regard to the language of international 

application and translations and the reinstatement of rights after failure to comply with 

requirements for entering the national phase within the prescribed time limit, which 

                                                 
170

 See SCP/6/9, para.186, referred to by Correa and Musungu, supra foot note 163 at p.20.  
171

 The aims of the reform are provided in the document Objectives PCT/R/1/26, para. 66 as 

follows:: “(a)  simplification of the system and streamlining of procedures, noting also that 

many PCT requirements and procedures will become more widely applicable by virtue of the 

patent law treaty; (b) reduction of costs for applicants, bearing in mind the differing needs of 

applicants in industrialized and developing countries including individual inventors and small 

and medium sized enterprises as well as larger corporate applicants; (c) ensuring that PCT 

Authorities can meet their workload while maintaining the quality of the services provided; (d) 

avoiding unnecessary duplication in the work carried out by PCT Authorities and by national 

and regional industrial property offices; (e) ensuring that the system works to the advantage of 

all Offices, irrespective of their size; (f) maintaining an appropriate balance between the 

interests of applicants and third parties, and also taking into account the interests of States; (g) 

expanding programs for technical assistance to developing countries, especially in the area of 

information technology; (h) alignment of the PCT, to the extent possible, with the provisions 

of PLT; (i) coordination of PCT reform with the ongoing substantive harmonization work 

being carried out by WIPO´s Standing committee on the Law of Patents; (j) taking maximum 

advantage of modern information and communications technology, including the establishment 

of common technical and software standards for electronic filing and processing of PCT 

applications; (k) simplifying, clarifying and, where possible, shortening the wording of the 

provisions of the Treaty and the Regulations; (l)  streamlining the distribution of provisions 

between the Treaty and the Regulations in order, in particular, to gain increased flexibility 

172
 See PCT/R/1/26. 
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entered into force on 1 January 2003 and introduced an enhanced international search 

and preliminary examination system that  entered into force on 1 January 2004. 

 

 Under the new system, the international searching authority would be 

responsible for establishing a preliminary non-binding written opinion on the 

questions whether the claimed invention appears to be novel, involve an inventive step 

and industrially applicable.  The compulsory written opinion by the International 

Searching Authority is equivalent to the first written opinion of the International 

Preliminary Examining Authority.  The report will also be used during the 

international preliminary examination.  As a result the two tasks are referred to as 

preliminary international examination (Chapter I) and preliminary international 

examination (Chapter II).  The main distinction between the two reports lie on the fact 

that the former is mandatory and is based on the text of the application while the later 

is made upon request of the applicant after receipt of the first report and is made 

following a dialogue between the applicant and the examiner.
173

 

 

The reports that provide a reasoned opinion on novelty, inventive step, and industrial 

applicability of international applications will be useful for designated countries, in 

particular developing countries where patent offices have no capacity for search and 

examination. 

 

4. The Patent Agenda 

 

  

The Director General of WIPO introduced the “WIPO Patent Agenda” in the thirty-

sixth series of meetings of the Assemblies of Member States of WIPO.
174

 In his 

memorandum, the Director General highlighted the challenges and shortcomings of 

the existing international patent system, the need to streamline the ongoing 

harmonization initiatives, complemented by new ones and  suggested solutions to 

some of the problems.  In introducing the agenda, the Director General underlined that 

his “prime objective was to initiate open and world wide consultations to prepare a 

strategic blue print for change in the international patent system and emphasized that 

this initiative was not intended to replace or undermine on going activities with regard 

to PCT reform and harmonization of substantive patent laws, but rather it would 

complement and even strengthen them.”
175

  The Agenda was intended to prepare a 

                                                 

173 PCT/A/31/6, para. 16. 

174
 see. WIPO document A/36/14:  Memorandum of the Director General, Agenda for 

Development of the International Patent System,  August 6, 2001: Geneva. 

175 see WIPO Assemblies of Member States of WIPO, thirty-sixth series of meetings, Geneva, 

September 24 to October 3, 2001, Geneva, Report adopted by the Assemblies, A/36/15, 

para. 195. 
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coherent orientation for the future evolution of the international patent system, 

ensuring that the work undertaken by the International Bureau and by member states 

in their cooperation with the organization was directed towards achieving a common 

goal.  It was introduced with the belief that the international patent system should 

become more users friendly and accessible, and provides an appropriate balance 

between the rights of inventors and the general public, while at the same time taking 

in to account the implications for the developing world.
176

 

 

The WIPO General Assembly, the Paris Union and the PCT Assembly approved the 

initiative of the Director General and instructed that further work, which would take 

into account the views expressed at the assemblies session, including the request for a 

study by the Secretariat on the possible implication of the proposal on developing 

countries be done and presented for discussion by the WIPO General Assembly and 

the assemblies of the Paris and PCT Unions in September 2002.
177

 The secretariat 

presented a document, A/37/6, using comments received and matters raised in 

discussions during the Conference on the International Patent System held in March 

2002 to discuss the WIPO Patent Agenda.  The document outlined the challenges the 

international patent system faced, highlighted a number of issues and indicated 

options for the future development of the system. 

 

During the discussions, member countries expressed common and different concerns.  

The shared concerns include appreciation of the challenges and how they should be 

addressed as well as the notes of caution made in relation to the initiative.
178

 

                                                 
176

 See WIPO document A/37/6, para. 2. The studies commissioned by WIPO and the agenda 

were discussed during the Thirty-Ninth Series of the Assemblies of the Member States of 

WIPo. Member states expressed different views regarding the studies and the Patent agenda. 

The meeting took note of the contents of the document on the Agenda as well as the studies 

made available  in documents A/39/13 Add.1 to Add.4. For the purpose of examining the 

divergent views of the states, see WIPO Assemblies of the Member States of WIPO: Thirty-

Ninth Series of meeings, Geneva, September 22 to October 1,2003, General Report, Document 

A/39/15 Paragraphs 169-185. 
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 See  WIPO document A/36/14, para. 42 and A/36/15, para. 222. 

178  Developing and developed countries had recognized the problem of workload faced and 

the need to simplify and streamline patent procedures.  For example, the delegation of 

Barbados on behalf of the group of Latin American and Caribbean countries 

(GRULAC) expressed GRULAC’s willingness to participate constructively in 

discussions to deal with the problem of workload aiming at the rationalization of patent 

procedure.  The delegation of France also expressed the same feeling.  It stated that the 

increasing workload of national patent offices and the PCT authority would be lessened 

and duplication of effort eliminated by further rationalization and simplification of the 

PCT system.  Some of the advanced countries expressed their concern that the initiative 

is beyond the mandate of WIPO or is ambitious.  The delegation of USA stated that 
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B. OPTIONS FOR DEVELOPING COUNTRIES 

 

1. Options 

 

We have seen that the international patent system is evolving.  The harmonization of 

procedural and formal requirements and certain substantive issues are under 

negotiation.  It will thus be high time to consider these and forthcoming developments 

and think of possible options for developing countries. 

 

To sum up, the current and future harmonization measures will result in stronger 

patent protection that may affect the interest of developing countries.  According to 

                                                                                                                                 
many of the proposals such as the creation of “substantive central patenting authorities” 

contained in the document appeared to go beyond the mandate of WIPO and may lead 

to unfocussed and undisciplined expenditures and diversion of resources that would be 

better directed elsewhere. 

 
 The delegation of Canada also expressed that the patent agenda was ambitious, and the 

work ahead was enormous in scale and that WIPO’s immediate attention and efforts 

should focus on those activities that would yield an early harvest of concrete and 

tangible results.  A number of developing countries also expressed various concerns 

regarding the initiative.  These include the following: (a) The document was one sided 

and not balanced in that it focused principally on the interest of users of the patent 

system; (b) The need to maintain a balance between different interests such as the 

interests of users of the system and the general public, (c) A one-size-fits all solution 

should not be sought and that there should be flexibility in tailoring national patent 

systems to accommodate specific situation of different countries, particularly that of 

developing and least developed countries, (d) The implication of the Patent Agenda to 

developing countries be studied and evaluated, (e) Future developments should not 

increase the burden of developing countries or be detrimental to achievements in other 

international forums, which recognize sovereign rights of member states to protect and 

promote public policies. 

 

 The concerns raised were different and involved serious issues.  However, the 

differences should be expected as the agenda was just introduced and meant for 

discussion at that stage.  In this respect, the Director General stated that the intention 

was to provoke discussion, noting that the international patent system was already 

evolving, the inclusion of the item on the agenda was not meant for taking a decision 

but rather the WIPO patent agenda denoted an ongoing process that would give 

guidance to the international community and the WIPO in shaping the international 

patent system.  Member states noted the contents of A/37/6 and decided to keep the 

WIPO Patent agenda for discussion at their next session in 2003.   



 

 212

Correa and Musungu
179

 the SPLT, the PCT Reform and the WIPO Patent Agenda are 

separate but interlinked, which would aim to set up an international legal framework 

for a global patent that will further erode the limited policy space left under the TRIPS 

Agreement.  Whether this will happen or not will be seen in the future.  Considering 

the fact that there are a number of factors that would influence investment, transfer of 

technology and inventive and innovative activities;  and noting that there will be 

developing countries that may benefit from a strong patent system, it may be difficult 

to arrive at a conclusion regarding the ongoing debate for and against the impact of 

strong patent regime. 

 

Assuming, however, that the danger is there, what options do developing countries 

have?  Is there an option in view of the increasing globalization and the growing 

linkage between international trade and intellectual property?  Would harmonization 

be considered as given as globalization?  A number of questions can be asked.  Setting 

aside these queries, one would, however, think that there would be two options.  

Developing countries may either be part of the process or stay out of it. 

 

a) Option 1:   Staying  out of the International Patent System 
 

To stay out of the evolving international patent system is an easy option.  In fact, 

some studies such as those made by CIPR and the South Center
180

 advise developing 

countries to do so where the outcome of the ongoing and future harmonization results 

in an international patent system is not in their interest.  Such a measure, one may 

argue, will help to make use of the technologies generated by others freely.  However, 

this is hardly possible in view of the weak indigenous technological capability in the 

majority of developing countries as well as the need for relationship with and support 

of technology suppliers to make, adapt and assimilate foreign technology.  Kitch
181

 

argues that it is not easy to copy technology and that effective and timely transfer of 

technology requires transfer of personnel and hands on assistance to transfer the state 

of the art techniques and methods. 

 

Staying out of the evolving international patent system will be a costly option.  

Developing countries are extremely dependent on the developed countries for their 

export and import, having no access to their market will be difficult.  In this 

connection, it was noted that “a country couldn’t build its economy on technology 

appropriated from other countries and expect to be admitted to the international 

trading system on an equal basis.  The countries from whom the technology is 

                                                 

179 Correa and Musungu, supra footnote 166, at p. ix 
180

  See , CIPR, supra footnote 11 and Corea and Musungu, supra footnote 166. 
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 E. Kitch, The Patent System: A Design for All Seasons?, paper presented at the WIPO 

Conference on the International Patent System, March 2002, Geneva, at p. 6 
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appropriated will be moved to protect its value in their markets by barring imports 

from the appropriating country.”
182

 

 

Experience also reveals that industrialized countries may impose pressure using 

regional and bilateral trading agreements that would force countries to put in place a 

scheme of protection higher than that which is provided in a multilateral treaty or 

force them to join such a treaty.  Mexico, for example, adopted laws based on the 

highest global standards as early as 1991 and have further tightened them in the 

context of NAFTA.  The adoption of strong patent protection laws in the 1990s by 

Argentina, Brazil, Chile, South Korea, Malaysia, Thailand and Venezuela were partly 

due to external pressures.
183

 

 

 The concern that further harmonization of the international patent system will 

result in a “one-size-fits-all” scheme is appropriate.  There is a need to have flexibility 

to accommodate the needs of countries that are at different level of socio-economic 

development.  However, this concern may not be attended to by staying out of the 

evolving international patent system, but by being part of it and influence the 

developments therein. 

 

b) Option 2:  Being Part of the International Patent System 
 

This is a good option if developing countries are  in a position to influence 

developments.  History shows limited and inactive involvement of developing 

countries in the process of international law making.  Studies of international 

conventions and treaties in the field of intellectual property including the TRIPS 

Agreement reveal that limited participation, poor preparation and performance, weak 

negotiation capacity as well as lack of unity, among others, kept developing countries 

in weak bargaining positions.  For example, the majority of these countries were not 

represented during the negotiation of the Uruguay Round.  It was only Brazil, India, 

South Africa and Egypt that took part during the negotiation.  Furthermore these 

countries were poorly represented both in number and qualification of experts during 

the negotiation.
184

 

 

The situation has not yet improved.  The participation and involvement of developing 

countries in the ongoing negotiations at the Standing Committee on Patents (SCP) has 

been limited.  It was noted that few interventions were made by developing countries 
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 Kitch, supra footnote 180, at p. 8 

183
 Maskus, supra footnote 55, at p. 97 

184 G. Tansey, 1999,Trade, Intellectual Property, Food and Biodiversity: Key Issues and 

Options for the 1999: Review of Article 27(3) (b) of the TRIPS Agreement, A discussion Paper 

available  , at http://www.geneva.quno.info/pdf/trips-

col.pdf/PHPSESSID=98f3a25bea0bc6fa5cd2dc3b97d82bb, accessed on 8 February 2006, p. 9 
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at the Sixth Session of the SCP (Geneva, 5-9 November 2001), most of which were 

made by China and South Korea, while less frequent observations or questions were 

made by Argentina, Brazil, Dominican Republic, Egypt, Kenya, Morocco and 

Sudan.
185

 

 

The international forum created by WIPO, where negotiations for the development of 

the international patent system is taking place can be used to fight for accommodation 

of the needs and interests of developing countries as well as pushing their own 

agenda.  These could include seeking incorporation of an obligation of a patent 

applicant to indicate origin of a genetic resource used in biotechnological inventions 

to facilitate sharing of benefits and prevent misappropriation.  The fact that 

developing countries are the majority in WIPO may help them to protect and promote 

their interests in international negotiations.  This advantage has not been exploited for 

lack of active involvement and adequate coordination of negotiating positions.  This 

may be explained by two factors:  the level of importance given to issues related to 

patents as well as the capacity of developing countries. 

 

There is a serious problem in appreciating the role and importance of patents in 

national development and the significance of taking part in the international standard 

setting process.  The patent system is either the least in the priority list of the majority 

of governments of developing countries or it is totally forgotten.  In most cases, there 

is nothing in national polices or government plans relating to patents and the use of 

the same as a tool for development.  There is a tendency of taking the agenda of 

patents as that of developed countries.  The low level of importance attached to the 

issue is a reflection of the low level participation of developing countries in the 

negotiations where international standards are set.  Most of the Sub-Saharan African 

countries do not take part in the ongoing negotiations under the auspices of WIPO 

unless the latter sponsors delegates. 

 

The other major problem relates to capacity.  Most of the developing countries lack 

the financial resource and the technical capacity to take part meaningfully in 

international negotiations.  However, developing countries that cannot send 

delegations from home owing to financial constraints have an option to take part in 

the negotiations through their representatives in Geneva.  Indeed, a large number of 

developing countries have no permanent representation or missions in Geneva.  As 

noted by CIPR
186

, there are 36 developing country members of WTO; and 20 least 

developed countries that are members of the WTO and WIPO that have no permanent 

missions in Geneva.  Even those with missions are often inadequately staffed or lack 

qualified experts in the field. 
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\Intellectual property experts are also lacking at home.  Even when there are few, they 

may not be able to attend negotiations for lack of financial resource or may not be 

able to attend negotiations on a continuous basis.  Lack of continuity of delegations is 

common in WTO and WIPO negotiations. 

 

2. Strategies for Effective Engagement in Negotiations 

 

In order for developing countries to take part meaningfully in the international debate 

and negotiations that may shape the future of the patent system, they need to devise 

strategies.  These may include taking steps at national, regional and international 

level.  Furthermore, international organizations such as WIPO may help in areas such 

as creating the necessary awareness and building up of capacity. 

 

a) Measures that may be taken by Developing Countries 

 

a) At National Level 

 

At a national level, patents should be taken as a serious and important agenda by 

governments.  There should be a mechanism where developments at the international 

level aree followed up, issues will be examined and discussed, national positions are 

formulated and continuity of participation of delegates in the international 

organizations is ensured.  This can be done using patent offices as a focal point with 

little or no cost. 

 

b) At Regional Level 
 

Regional patent organizations may be used to represent member states in the 

negotiations or to develop common positions.  In Africa, there are two regional 

offices: the African Intellectual Property Organization which consists of mainly 

French speaking African countries and the African Regional Intellectual Property 

Organization which consists of mainly English speaking African countries.  Each of 

these organizations has 15 member states.  Empowering regional patent organizations 

to represent member states in international forum may require revisiting the mandates 

of the organizations and conferring on them the necessary power.  This may need 

serious thinking and a serious exercise.  Short of that, however, these organizations 

may be considered as important forums to discuss issues and develop common 

positions. 

 

Sub-regional trading arrangements and regional political bodies may also be used to 

streamline positions.  There are sub-regional organizations, such as the Common 

Market for Eastern and Southern Africa (COMESA) that are mandated to harmonize 
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patent protection in member countries.
187

 The forum created in such organizations 

may help to coordinate and promote common positions.  Political organizations such 

as the African Union can also play a role in the formulation of regional positions.
188

 

The involvement of the different regional bodies may also help to examine issues 

from a different perspective and develop a well-reasoned position. 

 

c) At International Level 

 

In WIPO, positions of developing countries are developed and promoted by regional 

groupings such as the Africa Group, the Asia Group and the Latin American and 

Caribbean Countries Group (GRULAC).  These would help to strengthen the 

negotiating position of developing countries and win better terms and conditions.  To 

this effect, the positions of these groups should be strengthened and coordinated.  The 

concession secured at Doha WTO Ministerial Conference regarding pharmaceutical 

inventions is a very good example that can be achieved in international patent 

negotiations if developing countries act together and present a well reasoned and 

articulated common position. 

 

Support from international organizations such as WIPO may be solicited and used to 

promote awareness of patents at  national level and build capacity in terms of 

qualified manpower through fellowship programs offered by the Organization.  

Technical and financial support could also be obtained from developed countries.  The 

latter may be requested to discharge their obligations under the TRIPS agreement.  

Article 67(1) of the agreement requires developed country members to provide, on 

request and mutually agreed terms and conditions, technical and financial cooperation 

in favor of developing and least-developed country members.  The required 

cooperation includes training of personnel. 

 

Developing countries may exploit the support and sympathy of developed countries.  

Differences in positions are common within the developed countries.
189

 These 

                                                 

187  COMESA, Member states agreed to jointly develop and implement suitable patent laws 

and industrial licensing systems for the protection of industrial property rights and encourage 

the effective use of technological information contained in patents (Article 128 (e)). 
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 The role that can be played by the African Union in promoting common positions can be 
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differences may be exploited by developing countries to promote their interests.  

Public opinion and pressure groups in the North may also be used to back the 

demands of developing countries.  The relevant data and studies made by international 

NGOs may also be used in understanding issues and developing positions. 

 

PART V. CONCLUSION AND RECOMMENDATIONS 
 

The role of patents in technological progress and economic development is well 

recognized.  Almost all developing countries have national patent systems.  The 

majority of developing countries are also signatories to the major multilateral 

agreements concluded at the international level.  The reason for the existence of the 

national patent system in developing countries as well as their membership to 

international patent system indicates a belief that such a system contributes to national 

socio-economic development.  The experience of some developing countries shows 

how useful the patent system is in the creation of wealth.  In others, where the impact 

is not big, the reason could be attributed to the low level of importance given to 

patents as well as other factors such as weak indigenous technological base, 

inadequate R&D funding and facility.  In this regard, it may be plausible to note that 

the patent system by itself does not ensure success in technology development.  In 

order to benefit from the patent system national technological capacity is of critical 

importance. 

 

The belief in the role that patents play in wealth creation is shared among writers.  The 

patent debate now is not the same as the debate in the nineteenth century between the 

proponents and opponents of patents.  The debate now is on whether strong or weak 

patent helps to stimulate inventive and innovative activity, encourage transfer of 

technology and FDI. 

 

The debate on the role of patents coupled with a number of factors that may affect 

transfer of technology and FDI will make it hard to arrive at a conclusion on whether 

or not the international patent system positively or negatively affects transfer of 

technology or investment.  There is no comprehensive data or case study that shows 

the improvement or non-improvement of the flow of technology and investment to a 

given developing country by comparing the situation of a country before and after 

being member of an international patent regime.  It has been noted that there is a 

paucity of studies that directly address issues such as whether or not strong patent 

protection would affect investment, R&D, access to foreign technology and domestic 

innovation process, let alone reach a definitive conclusions on the impact of IPRs.
190

 

 

                                                                                                                                 
on patents on the issue that the Draft SPLT incorporates the provisions of Article 27.2 and 27.3 

of the TRIPS agreement to enable countries to exclude certain inventions from patentability. 

190 CIPR, supra footnote11, at p. 23 
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However, there seems to be an agreement among writers that there are a number of 

factors that affect inventive and innovative activities, transfer of technology and 

investment in addition to patents.  In this regard, it has been noted that” the system 

needs to be accompanied by comprehensive policies that promote dynamic 

competition and technical change.  Important among such initiatives are programs to 

build human capital and technical skills, ensure flexible factor markets, and liberalize 

restrictions on international trade and investment.”
191

 

 

The history of patents evidences that it is dynamic in nature.  It evolves and develops 

to meet new needs and address new challenges.  It may be possible to say that the 

patent system is one of the policy instruments of techno-economic development.  At 

present, the international patent system is in the process of evolving to deal with 

various problems that arose from the increase in volume and type of inventions as 

well as the growing importance of securing valid patent protection in many countries 

with little cost as early and smoothly as possible.  This would require streamlining of 

national or regional laws and functions of national, regional and international patent 

authorities.  To meet this need negotiations are underway to harmonize procedural and 

substantive requirements of patent laws under the auspices of WIPO. 

 

There is a serious concern that the future international patent system will be designed 

in line with the national patent laws of developed countries that will not only deprive 

the flexibility available in the existing international patent treaties but also impose 

new burdens on the developing countries.  On the other hand, there is a strong desire 

on the part of the developing countries that the international patent system that would 

evolve in the future addresses their specific needs as well as deal with issues relevant 

to them such as protection of traditional knowledge. 

 

The concern and desire of developing countries can be addressed by taking part 

actively in the evolving process of the international patent system.  However, the 

importance attached to patents at the national level in the developing countries such as 

the majority of African countries, is low.  Furthermore, the participation of developing 

countries in the international standard setting has been very limited hitherto.  As a 

result, developing countries were forced to play a game, the rules of which were set 

mainly by developed countries.  This should be changed.  The involvement of 

developing countries should increase both in quantity and quality.  This in turn 

requires clarity on the issues that are being discussed as well as capacity to 

meaningfully participate in international negotiations.  With respect to clarity of the 

issues WIPO and Regional Patent Organizations may play crucial role in sponsoring 

concrete case studies and stimulating discussions within developing countries.  Indeed 

the reason behind the low level of participation in the negotiation and international 

standard setting may also relate to inadequate technical and financial capacity.  
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Devising a strategy as well as coordinating negotiating positions at different levels 

may help to deal with this problem. 

 

The ongoing harmonization is and future harmonization will be the reflection of the 

world’s techno-economic reality  It seems that no one can change the wheel of history.  

Moreover, different countries may have different interests in the process.  It is 

impossible to accommodate the interest of each and every nation.  International 

undertakings are based on a win-win approach.  Every party gets something, but not 

necessarily equal.  Therefore, for developing countries the best option in the move 

towards a harmonized global patent system is neither being bystanders nor staying out 

of it.  The best option to these countries is to follow the development critically, join 

the movement and exert all possible efforts to influence the developments so as to 

accommodate their interest.  Developing countries are the majority in WIPO and this 

numerical advantage should be exploited.  In relation to this, there is a need to build 

up negotiating capacity and strengthen bargaining position to meaningfully participate 

in the process and influence it.  The need to strengthen their bargaining power by 

streamlining positions at regional and international level should also be underlined.  

The experience at the WTO Ministerial meeting held in Doha in 2001 evidences that 

if developing countries act together, they can obtain concessions. 

 

Developed countries should also recognize the position of developing countries and 

the need to leave room for the latter to fit into the international patent system while at 

the same time catering to their specific national needs and situations.  The future 

international patent system should not deprive developing countries the opportunity to 

make use of the patent system as a tool for development. 
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Sometimes the Law is ‘a Ass’ 

 

Girma W. Selassie (Ph.D)  

 

It is interesting that religion and law have so much in common. To a large extent, both 

are dogmatic. You shall … lest you be condemned to hell or to jail. 

Sometimes they insist on blind faith – certainly the one more than the other. But they 

both do. Blessed are those who believe without seeing is perhaps the biggest challenge 

most believers are confronted with. Law has its counterparts- we call them 

presumptions or legal fictions. 

The latter are often cruder than the religious dogma because it is easier to believe what 

you don’t see than to believe the contrary of what you see. It was this apparent 

anomaly that impelled one of the not-much-literate characters of Charles Dickens to 

pronounce a candid indictment: sometimes the law is a ass, a idiot. 

Religion, however, has one superior virtue over law-the dogma is preached far and 

wide. The pulpit is important. In law it is not. Law takes the lazy way out- it presumes 

knowledge regardless of consequence. 

In the 1950’s and 60’s, Ethiopia imported a massive body of essentially European 

laws. The environment into which these ‘modern’ laws were introduced could not 

have been less conducive. Whatever its status today, Ethiopia then was an almost 

entirely rural country with an overwhelmingly illiterate population that is dipped in 

traditions- the traditions of dozens of ethnic groups. There were only a handful of 

trained lawyers in the entire country and legal institutions were largely manned by 

feudal personages and church educated civil servants. Modern means of transportation 

and communication were, at best, in their infancy. 

It is probably hazardous to ponder what rationale underpinned the decision to import 

European laws- obviously laden with European values- into such an environment. Did 

the western advisors and the recipient local elite believe that European values were 

superior to those of Africans (as were their muskets and quinine)? Were they 
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convinced that African values would ultimately and inexorably evolve toward the 

European (thereby anticipating globalization) and that they should hasten the process? 

One thing was certain- all parties concerned must have earnestly believed that, when it 

comes to Africans, law must serve as a vehicle of modernization. But Westerners 

then, as now, believed that laws should gradually and deliberately evolve from and 

reflect local values. Why the double standard? 

With a stroke of a pen, the Civil Code of 1960 repealed all customary rules in conflict 

with any of its provisions covered a lot of ground. Many of these rules were hundreds 

of years old and were deeply imbedded in the psyche of the people. 

Earlier in 1957, a brand new Penal Code had come into force and every peasant and 

nomad in the country was immediately presumed to know every word of its content. 

Article 78 boldly proclaimed that ignorance of the law is no defense. One would be 

tempted to cry out loud- but this really is not true! Most people of this country are not 

only illiterate but they have little means of getting to know about these alien laws! 

Even so, for decades millions of Ethiopians remained totally oblivious of this daring 

decision made in Addis Ababa. Most people carried on with their lives as if nothing 

had changed. That, however, did not mean that all of them escaped its radical effects. I 

do not know of any study that could shed light on the effect this presumption had, and 

is still having, on the Ethiopian people. How many lost their property for not 

complying with some technical requirement of the law of contracts? How many went 

to jail or to the gallows for doing things their forefathers did and for which they were 

admired and honored by everyone in the tribe? We may never know. 

Why am I beating on a dead horse? After all, this presumption is almost universally 

accepted and no substitute is in sight. For all one knows, it’s here to stay. But I am 

concerned because while we continue to copy laws en masse from other countries and 

presume that every Ethiopian gains knowledge of them automatically, we are not 

doing enough to mitigate the negative effects of that presumption on innocent people. 

We have become adept at copying laws so much so that drafting has become equated 

with coping. We copy constitutions as well as simple regulations and everything in 

between. 

The problem gained sharper focus recently when the country revised its Criminal 

Code. Among other things, it incorporated new provisions that sought to obliterate 

centuries-old traditions and practices. Prominent among them were a number that 
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criminalized female circumcision (FC). (Call it FGM- female genital mutilation- if 

you are inclined to emphasize the horridness of the act). FC has long been an accepted 

practice that millions of Ethiopians believed necessary and even honorable. To many, 

it was ordained by the holy books. Overnight, however, what was long perceived 

respectable became an offense. The Revised Criminal Code proclaimed: 

Whoever circumcises a woman of any age, is punishable with simple 

imprisonment of not less than three months, or fine not less than five 

hundred Birr. (Art. 565) 

A parent or any other person who participates in the commission of 

one of the crimes specified in this Chapter, is punishable with simple 

imprisonment not exceeding three months or fine not exceeding five 

hundred Birr.(Art. 569)  

Of course, the millions of people who until the previous evening believed FC was the 

farthest thing from constituting a criminal act would, as of the very day of the 

enactment of the law, know otherwise. This is so not because anyone made an 

extraordinary effort to inform them about the change but because the law said so. The 

Revised Criminal Code has, in fact, reinforced the presumption contained in its 

predecessor. The current provision (Art. 81) reads: Ignorance or mistake of law is no 

defense. 

But it’s partly gratifying that the legislature was conscious of the radical nature of the 

measure that criminalized FC and its potential to harm a large number of innocent 

people. The ignorance of the parties who committed the crime could constitute a 

mitigating factor and judges may not even impose any penalty. As considerate as that 

is, it does not change the fact that the accused would, in all likelihood, spend the rest 

of their lives as convicts. Given the size of the population that practices FC, and the 

number of people who may participate in a single ceremony, (it may involve not only 

parents but also members of the extended family and neighbors) we run the danger of 

turning ourselves into a nation of convicts. 

My own appreciation of the problem was heightened recently when I was on a 

training mission in one of the regions. Two young men, a judge and a prosecutor, 

shared with me their perplexity. “Where we work”, they told me, “the entire 

community believes in circumcising girls and the practice goes on every day under 

our very noses. Should we prosecute all these people?” 
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The foremost purpose of the Ethiopian Criminal Code is the “prevention of crimes by 

giving due notice of the crimes and penalties prescribed by law.” (Art.1). It is only 

where this fails that punishment is resorted to. Thus notification (publicity) and 

prevention of crime should precede any other measure. 

Accordingly, it should be underscored that the presumption that burdens the citizen 

with knowledge of the law also imposes a concomitant duty on the government- the 

duty to notify, to inform and to educate the public every time it enacts a new piece of 

legislation. It is my submission that this duty has been neglected far too long with 

perhaps dire consequences. 

Ignorance of (the law) will not excuse the offender. It is the duty of the 

subject to know it, and knowing, to obey it. The existence of the 

implication and duty, demands the correlative obligation of 

government, to publish its requirements. Men cannot be required to 

know that which is unrevealed, or to obey that which is unannounced. 

They cannot be punished but for sinning with knowledge, or with the 

means of knowledge. History has immortalized the shame of the ancient 

lawgiver, whose edicts were only published upon the city walls, high 

above the observation of the people. If ever a…. citizen shall be 

condemned under an unknown law, history will be true to her trust, and 

perpetuate the memory and condemnation of the prodigious wrong.
1
 

True, Federal laws are published in the national gazette which is available to the 

public from a single sales office in Addis Ababa. Not surprisingly, its circulation is 

miniscule and it appears that litigants looking for a specific law and government 

agencies are its principal customers. Hence, the gazette’s role in informing the general 

public is negligible, at best. In view of its inadequacy, for the majority of Ethiopians 

the situation is comparable to the ancient practice of posting edicts upon the city 

walls, too high for people to read them. Both may meet the formal requirement of the 

law but they fail to serve the real and important purpose of informing the public. 

Over a decade ago, nine regional States acquired law-making power. While 

decentralization of legislative authority does, to some degree, increase the publicity of 

new legislation (at least, through word of mouth), it is disappointing that all of the 

States have yet to devise an effective mechanism through which they could 

disseminate news of laws they enact. 
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The mass media has rarely owned the responsibility of regularly informing the public 

about legislative measures taken by the Federal and State governments. Its occasional 

forays into the subject are haphazard and selective.
1
 

It should also be recognized that the more the new law seeks to overturn a 

longstanding custom or practice and the larger the segment of the population that is 

illiterate, the greater the need for a concerted effort to inform, and inform in a manner 

comprehensible to the general public. The purpose of legal presumptions is not to 

condemn the innocent but to deprive the dishonest and the crafty of an all-purpose 

defense the State may not be able to surmount. “The citizen cannot be entrapped into 

crime. He must be notified of the demand of society … before obedience can be 

exacted and disobedience punished.”
2 
 

Let me urge in the same tone that we put the horse before the cart. Let us educate 

before we criminalize; let us inform before we punish. If we fail in doing this, one of 

two things occurs; either the law becomes impossible of application and remains dead 

on the books or we zealously impute criminality to many with no criminal intent 

whatsoever. Both would be wrong. 

Female circumcision offends me as much as it offends the next person. But so does 

the conviction of a mother without any criminal intent.
2
 

                                                           

1
William A Beach, quoted in Manual of Forensic Quotations, by Leon Mead, P. 125 

2
 Ibid, p. 125 
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Book Review 

Alula Pankhrust and Getachew Assefa (eds), Grass-Roots Justice in 

Ethiopia, The Contribution of Customary Dispute Resolution, (French 

Center of Ethiopian Studies, Addis Ababa, United Printers PLC., 2008) p. 

xi and 301, price not indicated.  

Muradu Abdo
1
 

The book documents some customary dispute resolution mechanisms extant in the 

nine national regional states which constitute the Ethiopian federal state, on top of its 

inclusion of traditional dispute settlements methods in two localities in Addis Ababa. 

The book is a survey of the diverse traditional dispute settlement institutions of 

Ethiopia. In the Preface, the Editors have succinctly stated the objective of the survey 

as aiming at the possibility of and the methods of integrating the longstanding 

customary dispute resolution institutions with the state legal system.(p.vi) Also made 

patent is the nexus the subject matter of the book has with the ongoing justice reform 

program of the country. (id.) The Preface, in addition, describes the various 

stakeholders which took part in the project which has led to this book, indicates their 

involvement in the project, research methods and working procedures as well as the 

justification for the adoption of and the appropriateness of the term customary dispute 

resolution as the central unifying concept of the book.(p.vi-ix) 

The book consists of fourteen chapters. The first chapter is a joint contribution of the 

Editors. In this review, the opening chapter warrants greater coverage owing to its 

size, scope and depth. This chapter goes by far beyond a mere introduction. In the first 

section, it maps out the historical development of the interface between modernity and 

traditions in the context of law and legal institutions in Ethiopia. The historical 

narrative demonstrates that the state has shown a constant and visible orientation 

towards giving a limited formal place for traditional legal institutions. Put it 

differently, the Ethiopian state has preferred to predominately look outward for 

inspiration and raw materials in crafting its laws and legal institutions and little to 

inward sources.(p.8) Even the limited domain left by the state legal system to legal 

diversity, to the Editors, has not been followed through with practical provisions and 

the creation of an enabling environment for a fruitful cooperation, alliance and 

partnership in the legal sphere between the two.(p.8) This same first chapter, in the 

next section, provides the reader with the profile, in terms mainly of geography, 

population and economic base, of several ethnic groups/regions in the country 

followed by a short but informative description of the traditional legal institution of 

each of these communities.(p.18-50) 

                                                           

1 LL.B., LL.M., Assistant Professor of Law, Addis Ababa University, Faculty of Law. 
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More importantly, this second segment of chapter one, accomplishes an extremely 

useful task by bringing to our attention the various researches conducted so far on the 

customary law system of each of these ethnic groups.  This section is not a mere 

enumeration of the pertinent bibliography. It characterizes them. It shows their gaps, 

too. Moreover, this same section complements the other contributions by describing 

certain traditional legal institutions such as the customary dispute settlement 

institutions of Kambata, of Gurage and of Wolayta, which are not at all covered by the 

other contributors in the book. This introduction to or indication of the available 

literature in the area seen together with the more than 270 bibliography supplied at the 

end of the book makes the book a good bridge to these readings. This considerably 

lessens the burden of those who want to venture into this seemingly well trodden path, 

but in actuality an interdisciplinary virgin territory. In the third portion of the first 

chapter, the reader is elevated to the domain of abstraction for she is offered the 

opportunity to identify and expound the major common pillars of the multiplicity of 

traditional legal institutions.  At root, the Editors have demonstrated that territory, 

kinship, spiritual authority, and a combination thereof are common principles of social 

organization that tie together the diverse traditional legal institutions of the country. 

(p.51) Examination of these principles is followed, in the same winding up part of the 

first chapter, analyses of concepts such as sirat, sera, aadaa and gome. (p.58-60) This 

chapter shows the fact that customary dispute resolution mechanisms are amenable to 

change. The Editors make mention of extraneous factors such as writing, money, 

religion and the stretch of the tentacle of the state legal system to the geographic 

peripheries as accounting for some signs of dynamism in the existing customary law 

systems in Ethiopia.(p.73-76) The chapter closes with a sensible  proposal, which is 

re-raised in the last chapter, for greater accommodation by the state of Ethiopia of the 

grass-roots justice systems by eliminating their de-meritorious faces (e.g., age and 

gender orientations) and formally embracing their meritorious aspects (e.g., 

malleability and reconciliation).(p.76) 

The chapter by Kohlhagen presents a survey of the most significant experiences of the 

de jure and de facto dialogue between what he calls living laws (which are rooted in 

traditions) and state laws (which are either received or grafted) in Africa. In the sense 

that this contribution injects outside experiences sets it apart from all the other 

contributions included in the book. This second chapter asserts that there is a 

significant discord between customary laws and state law on the continent of Africa. 

The former are used to adjudicate the overwhelming majority of disputes in rural 

Africa while the latter deals with only an infinitely small number of disputes. (p. 77) 

After explaining the reasons for this huge discrepancy (e.g. language, infrastructure, 

value disjunctions)  and outlining the interrelationship between the two systems based 

on the lived experiences of fifteen African nations having common law, civil law and  

lusophone heritages, Kohlhagen forwards the various avenues through which 

traditional justice systems could be accommodated (i.e., codification, integration, 

incorporation, tolerated self-regulation, cooperation and innovation).(p. 90-1) This 
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second chapter calls for an in-depth study of customary laws of Africa, which is a call 

for knowledge about customary laws before one decides either to condemn or 

maintain them.  Kohlhagen does not suggest as to what African countries should do in 

the event of a significant value divergence between the received or imposed western 

legal traditions and the homegrown legal traditions. 

This reviewer lumps the remaining chapters (chapters 3-13) together for the unifying 

first chapter captures and distills their essential attributes as shown above. These 

eleven contributions have unearthed a number of dimensions of the customary laws of 

Ethiopia. On the downside of traditional legal institutions, in many instances, women 

are not permitted to present their case before traditional elders (e.g. Afar, p.98; 

Amhara, p.108; Oromo, p.182; Somali, p. 187 and Tigray, p. 221); in the event of 

compensation for homicide, the value attached to the life of a woman is less than the 

life of a man (Oromo, p.176 and Somali, p. 195); the existence of cooperation 

between customary law systems and state legal institutions or delegation of matters to 

traditional legal institutions (e.g. Amhara, p.108-109;  Nuer, p. 148 and Somali, 

p.193) and marriage between tradition and religion (Berta, p. 124 and Somali, p. 191). 

On the positive notes, among others, traditional legal institutions uphold the principle 

of public hearing (e.g. Afar, p.99) and are more often than not reachable for the 

majority of the populace. 

Chapter twelve and chapter thirteen demonstrate amply that customary dispute 

settlement institutions are not mere rural phenomena. They are also urban 

occurrences, too. The occurrences of homegrown legal institutions at the citadel of the 

modern legal system of the country are not limited to commercial disputes. Cases 

considered in the localities of Yeka and Mercato prove that wide arrays of disputes 

including criminal and civil disputes are handled through traditional means of 

adjudication even in major cities. (p. 238-239 and p. 251-252) 

When one goes through the book, one can vividly see that the pervasiveness of 

traditional dispute settlement methods radiate from the capital of the state legal system 

to all directions, north, south, east and west. They are in the four corners of the 

country embedded in the fabric of the peoples, though their degree of entrenchment 

might vary from time to time, place to place and from area of law to area of law.  

In the final chapter, the reader finds the editors again, this time with conclusions and 

recommendations. This chapter garners evidence from the preceding thirteen chapters 

to single out and explain ten common major attributes of customary laws of the 

country. The ten attributes confirm the truthfulness of the message of the preamble of 

the FDRE Constitution, which to this reviewer, means that nations, nationalities and 

peoples of Ethiopia have common bondages in some respects and they do exhibit 

some differences. Then, the Editors consider ten merits of customary dispute 

resolution methods followed by discussions about five limitations of the same. A well 

targeted and structured set of recommendations brings the body of the book to an end.  
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This reviewer hopes that the first chapter of the book, in its second edition, if that is 

intended, will treat the writings, published in late 1960 and early 1970, which assess 

the success and failure of the massive codification project of Ethiopia. These writings 

examined the divergence between the imported laws and the practices in the areas of 

commercial law, labor law, adoption, marriage and juvenile justice ten years after the 

wholesale adoption of foreign laws by our country.
2
 Besides, it is hoped that the 

second edition of the book will treat the space given by different legal theories (such 

as legal positivism and legal pluralism) for customary laws. This element, missing 

from any of the contributions in the book, will inject greater depth and perspective 

into the future edition. Further, it looks that the book seeks to defend meritorious 

customary dispute resolution methods (those which go with current expectations) on 

utilitarian grounds as opposed to principle based defense in their favor. That is, the 

book latently argues that the good faces of customary laws systems should be 

maintained provided they give advantages to the respective communities, for example, 

accessibility of the forums to the people in terms of distance, cost, opportunity for 

participation, etc. The right based (principled) defense for customary law systems 

would, on the other hand, argue that the positive dimensions of customary law 

systems should be maintained not just because they offer a particular advantage but 

because as a matter of collective entitlement of the owners of such customary laws. 

This latter type of collective entitlement based argument in defense of the 

accommodation of customary law systems located in our country is missing from the 

book. What is more even if the Editors have taken good care in the choice of 

expressions which capture the subject matter of the book, the term customary dispute 

resolution employed tends to send the message that customary law systems come into 

the picture when a dispute arises. The use of this expression hides the preventive role 

(which is latent throughout the book) of customary law systems.    

On the whole, the book is a good read. The overwhelming majority of contributions in 

the book are joint products of a pair of researchers drawn from the discipline of law 

and of anthropology. This attempt made in the book to forge a union between the two 

disciplines is sound and should be encouraged. Bringing actively on board two of the 

key actors in the justice system (the Ministry of Justice and the Federal Supreme 

Court) of Ethiopia makes one to hope that the findings and recommendations of the 

book would not be taken lightly. Furthermore, the book has enabled us to understand 

the indigenous legal institutions better. A distinguished Malariologist made a striking 

remark to capitalize upon the utility of mastery of the conditions of things and 

                                                           

2Some of these contributions are: Aklilu Wolde Amanuel, The Fallacies of Family Arbitration Under the 

1960 Ethiopian Civil Code, 9JEL1 (1973); John H. Beckstrom, Divorce in Urban Ethiopia Ten Years After 

the Civil Code, 6JEL2 (1969); _______________., Transplantation of Legal Systems: An Early Report on 

the Reception of Western Laws in Ethiopia  21Am. J. Comp. L, 3. (1973); Daniel Haile, Law and Social 

Change in Africa: Preliminary Look at the Ethiopian Experience, 9JEL2 (1973); Thomas Gerathy, People`s 

Practice, Attitudes and Problems in the Lower Courts of Ethiopia, 6JEL2 (1969). 
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communities. He said: if you wish to control mosquitoes, you will learn to think like 

mosquitoes.
3
 Following him but with a little tinkering with his memorable remark, one 

should say that if you wish to accommodate or banish customary laws, you should 

learn to think like customary law systems. The full understanding of the reasons 

behind the diverse communities for creating and maintaining their grass-roots legal 

institutions should precede any form of dealing with them by the state. This book is a 

stride towards this direction.  

 

                                                           

3Dr. Samuel Darling as quoted in Benjamin D. Paul, Health, Culture and Community: Case Studies of 

Public Reactions to Health Programs (New York: Russell Sage Foundation, 1955) at 1. 
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Kjetil Tronvoll, Charles Shaefer and Girmachew Alemu Aneme (eds), The 

Ethiopian Red Terror Trials: Transitional Justice Challenged (James 

Currey, Suffolk and New York, 2009) ISBN 978-1-84701-320-0, 158 pp. 

 

Yonas Birmeta
*
  

 

 
The Red Terror trials in Ethiopia are the trials of the officials of the former Derg 

government that ruled the country from 1974 up to 1991.  The trials began in 1994 

following the establishment of the Special Prosecutor’s Office in 1992 by the 

Transitional Government of Ethiopia with a mandate to prosecute the former Derg 

officials. In 2006 the former head of the Derg and president of the country Colonel 

Mengistu Hailemariam and his top colleagues were convicted of genocide and crimes 

against humanity and sentenced to life imprisonment. The Red Terror trials are left 

with a few cases that still await final decision by courts.  The sui generis nature of the 

Red Terror trials lies in the ambitious attempt of putting the whole government on 

trial. Despite the numerous issues that require analysis, there is scanty research 

conducted on the Red Terror trials to date.   

 

The Ethiopian Red Terror Trials: Transitional Justice Challenged is the first analytic 

work to critically examine the Red Terror Trials. By adopting a unique multi-

disciplinary approach, the anthology looks into the trials not only from a purly 

legalistic but also an historical and political prism which makes the volume the first 

comprehensive analysis of the Red Terror trials and a laudable contribution to the 

burgeoning scholarship on transitional justice. This book certainly fills the glaring 

void of treatises on the Red Terror trials.  

 

 

The book is the result of a long and unswerving research effort by the editors and 

contributors. The editors are well known for their contribution to the scholarship on 

Ethiopia and the Red Terror trials. Kjetil Tronvoll is a Professor at the Norwegian 

Center for Human Rights, University of Oslo. Professor Tronvoll is a political 

anthropologist renowned for his long standing research on different issues relating to 

Ethiopia since the 1990s. Charles Schaefer is an Associate Professor of History at 

Valparaiso University who has also taught at the Addis Ababa University. Dr. 

Schaefer has researched and published on the Ethiopian historical understanding of 

vengeance and forgiveness. The third editor, Girmachew Alemu Aneme, is an 

Assistant Professor at the Faculty of Law of Addis Ababa University.  Dr. Girmachew 

has been following the Red Terror trials from the beginning and has published articles 

on different aspects of the trials.   

                                                 
*
 LL.B, M.A.; Lecturer Faculty of Law, Addis Ababa University. 
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The book is divided in to nine informative chapters written by specialists on Ethiopia 

from several disciplines. The nine chapters employ a well-structured and clear 

approach and they coherently follow each other. In their introductory chapter entitled 

“The ‘Red Terror’ Trials: The Context of Transitional Justice in Ethiopia”, the editors 

explain the objective of the book: ‘The different contributions in this anthology 

analyze the approach taken by the current government of Ethiopia led by the 

Ethiopian Peoples’ Revolutionary Democratic Front (EPRDF) to deal with the 

massive human rights violations that took place from 1974 up to 1991…’(p.2). 

 

In chapter two, the veteran historian Professor Bahru Zewde explores the antecedents 

and precursors of the Red Terror and its historical ferment. In his contribution, The 

History of the Red Terror: Contexts and Consequences, Professor Bahru draws 

parallels among the classical revolutions like the French and Russian revolutions with 

that of the Ethiopian Revolution focusing on the euphoria preceding all the 

revolutions and the ensuing anguish and remorse accompanying them. He invokes the 

Ethiopian Revolution as a classical manifestation of the contrasting faces of 

revolutions whereby the very proponents were persecuted (p. 17). He succinctly 

explains the execution of terror as the defining feature of revolutions noting some 

exceptions. Furthermore, Professor Bahru makes a very arduous effort and confronts 

the daunting task of explicating the antecedents of post-revolution Ethiopia. He 

broadly outlines the warrior and militarist tradition and religious and doctrinal 

orthodoxy as paving the way for the dogmatic ideological adherence to entrenched 

political positions as culprits for the horror which unfolded in the course of the Red 

Terror. These two negative traditions were demonstrated by both the Derg and its 

civilian and military adversaries, who were vying for political power up on the demise 

of the imperial monarchy in 1974. (p. 22)  

 

In the subsequent sections of the chapter, Professor Bahru proceeds to clarify the build 

up to the Red Terror dividing the period in to three phases. He sets out with 

recounting the clamp down on military units who endorsed the “Provisional Popular 

Government” (PPG), which was the rallying point of the civilian and military 

opponents of the Derg. (p. 23) He has also scrutinized the relationship prevailing 

between the adversaries of the Derg such as the Ethiopian Peoples Revolutionary 

Party and Ma’ ison which was initially cozy but became poisoned shortly afterwards 

in early 1975 following the decision of Ma’ ison to shift strategy from opposition to 

critical support and the land reform the Derg embarked on (p. 24).  Having clarified 

the lack of unanimity on issues such as when the Red Terror started and who started it, 

Professor Bahru went on to skillfully outline the three phases of the Red Terror. He 

then brings the discussion to an end by wrapping up the consequences of the Red 

Terror.  

 

In their very informative contribution on the rights of the accused, Frode Elgesem and 

Girmachew Alemu Aneme undertake assessment of the Red Terror trials in light of 
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the rights of the defendants in the third chapter of the book. This chapter notes the 

human rights framework of the country including the ratification of the International 

Bill of Human Rights and the adoption of the 1995 FDRE Constitution which 

incorporated international instruments ratified by the country as integral part of the 

domestic law of the land. The writers also dwelt up on the use of the International Bill 

of Human Rights as aid in the interpretation of domestic laws (p. 35). Apart from this, 

they scrutinized the charges brought against three groups of defendants including 

senior government officials, military and civilian field commanders and individuals 

who actually carried out the orders based on the 1957 Penal Code and the 1961 

Criminal Procedure Code (pp. 35-36). The chapter also illustrates charges brought 

forward by the public prosecutor in the Red Terror trials. (pp. 40-41) In the 

subsequent sections, the chapter focuses on the assessment of the Red Terror trials in 

the light of pre-trial, trial and post-trial rights of accused persons. The analysis in 

these sections is focused on selected judicial guarantees of due process of law Such as 

the rights of accused persons to be brought promptly before a court and to trial within 

reasonable time or to release, the right to be tried without undue delay and the right to 

legal counsel. The sections also look into the issue of capital punishment. The chapter 

makes the observation that the Red Terror trials have been fraught with violations of 

the rights of the accused persons.. Consequently the writers argue that ‘International 

law and practice dictate that the Ethiopian courts and authorities should reject or 

commute the death penalty in the Red Terror trials in light of the series of rights of the 

accused that were not respected and protected for one reason or another’ (p.50).  

 

 

The fourth chapter on the Role of the Special Prosecutor’s Office (SPO) by Sarah 

Vaughan examines the activities of the Office and its relationship with other key 

players.  The Special Prosecutor’s Office of the Transitional Government of Ethiopia 

was established in 1992 though it became operational in early 1993 (p.52). It was 

vested with a twofold mandate of investigation and prosecution of perpetrators of 

offences and of maintaining record for posterity of the offences committed under the 

Derg (p. 52). The writer substantiates the frantic effort on the part of the SPO to catch 

up from the outset  of the Red Terror trials and the ensuing disaffection with the 

Office by the stakeholders.  Irrespective of this disaffection, the response of many 

governments and donors for its request to address its capacity challenges was 

overwhelmingly positive (p. 53). This is followed by a detailed and informative 

discussion of the strategy of investigation, evidence collection and analysis and 

security of the SPO (pp. 53-54).  This chapter also shifts attention to several 

considerations and arguments in defense of the decision by the government to opt for 

a court process and a domestic one in lieu of international reconciliatory mechanisms 

(pp. 57-59). The writer concludes her chapter by articulating the relationship of the 

SPO with the judiciary, the executive, the general public and the international 

community.  
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In the fifth chapter of the book entitled The Red Terror Trials versus Traditions of 

Restorative Justice in Ethiopia, Charles Schaefer inquires whether retributive justice 

was the right way to go. He confronts the vexing question of why EPRDF endorsed 

the trial format regardless of the fact that the history of Ethiopia is abound, though not 

replete, with rendering of restorative justice (p. 68).  He characterizes the decision to 

go along the lines of retributive justice as a unique one, a break from the tradition of 

restorative justice in the country (p. 69).  The writer examines the landmark event of 

the Battle of Adwa to support his argument that restorative justice as a potent tradition 

of conflict resolution existed in Ethiopia. The writer depicts the magnanimity Emperor 

Menilek displayed to the defeated Italians as emblematic or symptomatic of how 

Ethiopian rulers treated the vanquished. He weaves through history to demonstrate the 

fact that Ethiopian rulers confined themselves to overcoming the enemy short of 

inflicting wanton destruction.  

 

 

The Derg, therefore, is singled out as marking a break or rupture from this tradition of 

restorative justice by denigrating time-honored methods of conflict resolution. The 

repudiation of the virtues of the past was so wanton that the EPRDF government 

found it difficult to re-discover a scenario for reconciliation (p. 80). Nonetheless, the 

writer points out that the total rejection of restorative justice coupled with the 

problems in the proper administration of retributive justice may have caused the 

characterization of the Red Terror trials as “victor’s justice” (p. 82). 

 

 

In chapter six of the book entitled The Quest for Justice or the Construction of 

Political Legitimacy? The Political Anatomy of the Red Terror Trials, Kjetil Tronvoll 

explains the Red Terror trials in terms of the political relationship of the different 

actors. According to the writer, EPRDF’s choice of retributive justice in the form of 

the Red Terror trials was meant to mark a clear break from the past (p. 85). The writer 

examines if the trials have achieved the stated objective based on three principles of 

transitional justice: Firstly, the whole truth about atrocities committed in the past must 

be revealed. Secondly, any politico-juridical process must reflect the will of the 

people. Finally, an incumbent regime must itself respect and up-hold human rights 

during the process of transition. Thereafter, the writer proceeds to apply these tests to 

the Ethiopian scenario in the context of the Red Terror trials (pp.89-91).  

 

 

In her contribution under chapter seven entitled Building State and Nation: Justice, 

Reconciliation and Democratization in Ethiopia and South Africa, Elsa Van 

Huyssteen, compares and contrasts the effectiveness of approaches adopted by 

Ethiopia and South Africa in dealing with past massive human rights violations. In her 

introductory remarks the writer invokes the need for ‘a reckoning of some kind with 

the past’ up on transition from repressive regimes to democracies (p.98). This 

reckoning calls for two requirements, namely the need to document the abuses and 
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violations of the past and the need to deal with the perpetrators of those abuses (p.98). 

It is the second requirement of the process of reckoning, which the writer 

characterizes as the most daunting.  After identifying strategies to address this thorny 

issue, which range from prosecution to carte blanche amnesty, she equates the debates 

as to the effectiveness of these strategies with that of the relative importance of justice 

and reconciliation in the democratization processes of the state and society (p. 98). 

This chapter clarifies that Ethiopia opted for prosecution of perpetrators and by so 

doing, the construction of an official record of what happened, when South Africa 

embarked up on writing an official history of abuses and giving amnesty for the 

perpetrators. Despite the fact the two countries employed different mechanisms, they 

both aimed at the same objective i.e. “providing the basis for consolidating a new state 

and society with a new culture of accountability and democracy where the atrocities of 

the past could never happen again.” (p. 99) 

 

In chapter eight of the book entitled Beyond the Red Terror Trials: Analyzing 

Guarantees of Non-Repetition Girmachew Alemu Aneme examines the normative and 

institutional mechanisms put in place to prevent the recurrence of the atrocities of the 

Red Terror. The main objective of the analysis under chapter eight is the critical 

assessment of the current Ethiopian normative and institutional mechanisms against 

the backdrop of major standards of non-repetition as developed in the ‘Van Boven 

principles’ endorsed by the General Assembly of the United Nations  (p.116). With 

this objective in view, the writer focuses on the analysis of the independence of the 

judiciary, the rules regulating the media, the legal profession, and human rights 

defenders as well as the efforts in creating a human rights culture and establishing 

conflict prevention and resolution mechanisms. In his analysis the writer points out 

the gaps and challenges of the  normative and institutional guarantees of non-

repetition such as the lack of qualified judges, the absence of strong professional 

organizations and the lack of awareness of the human rights laws and ideals at the 

grass-root level (pp. 122-128). In his concluding observation the writer of this chapter 

observes that ‘The non-repetition of the past unspeakable violations cannot be assured 

unless the above legal and institutional guarantees are reinforced.’(p.133). 

 

Chapter 9 of the book entitled Concluding the Main Red Terror Trial: Special 

Prosecutor v. Colonel Mengistu Hailemariam et al. by the editors offers an analysis of 

the verdict and sentence as well as the appeal process in the leading case of Special 

Prosecutor v. Colonel Mengistu Hailemariam et al. In this chapter, the editors make 

the following insightful observation as part of the conclusion of the anthology: ‘The 

Red Terror trials, no matter their shortcomings described in this volume, will mark a 

juncture in history where ideally law trumps violence and will be understood as the 

starting point in the transition towards societal justice in Ethiopia’(p.151). 

 

This book is clearly structured and well written. Nonetheless, a few typographical 

errors appear on some of the pages. Another challenge for the editors is to translate 

the book in to local vernaculars of Ethiopia so as to make it accessible to the general 
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public. These, however, do not affect the quality of the book.  In conclusion, The 

Ethiopian Red Terror Trials: Transitional Justice Challenged is an admirable and 

important inquiry which is highly recommended for students, academics and 

practioners of law, political science, history and sociology. Last but not least, the fact 

that one of the editors and contributors of this book is a member of our Faculty is 

certainly of something of paramount importance and a source of encouragement to  

the Faculty’s endeavor to enhance research and publications in critical legal 

developments in the country. 

 

 

 

 

 

 

 

 


