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Annual Report of the Dean (2006/2007)

By Taddese Leacho, Acting Dean 2006/2007 Academic Year

Introduction

The Dean’s Report had been a regular feature of the Journal of Ethiopian Law
since its first publication in 1964. The Report featured in the 1% to 12™ Issues
of the Journal and then unaccountably disappeared in the subsequent issues. To
be sure, the fortunes of the Joumal were never the same agan since 1973
{(when the 9 volume appeared in just nine years) and the disappearance of the
Dean’s Report might have something to do with the Journal’s precarious
publications after that year. Although there was an attempt to resuscitate the
Report in the Joumal in the 11" and 12" issues, that effort did not seem to
hold. The Repert never appeared again. The whys and wherefores of the
disappearance of the Report mighi take several pages to report, as is the case of
the pubbcation o f1he Journal after 1973, but that 15 not the p urpose o f this
Report.

The Reports that appeared in the successive issues of the Journal served as
important means of communicating the Faculty's achievements and setbacks to
the wider public. In retrospect, these Reports were wimdows to what the
Faculty did to take off the ground and get to where it is today. Anyone who
wants to appreciate the importance of the Report should try searching for it in
other places, and finding dead ends in the process will realize how useful the
Report bas been. Yes, it is still possible to access information about the Faculty
from the Minutes of the Academic Commission or from word of mouth, bat
how much egsier, more accessible and reliable would it have been if the
tradiion of the Report had continued in all the issues of the Journal of
Ethiopian Law? After all, it is not as if nothing worthwhile happened in those
penods in which no report appeared on the Journal. Something worth reporting
always happens in the Faculty, and it might as well appear in the Joumal,
which is available to the wider public.

I must admit that 1 have always regarded those reports with respect, and the
report [ am now presenting is in many ways a plea to reinstate that tradition,
for whatever 1t 18 worth. I have always wanted to see the Report featured in the
Journal, and now that I am in a position to do that, ] have deemed it
appropriate to resume the tradition with few pages o fa report on the major
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activities of the Faculty over the last year or so during which I served as an
Acting Dean of the Faculty.

I cannot presume to cover everything in 2 space of few pages. [ have chosen te
incorporate what I personally think are significant events both in terms of their
effect upon the Faculty and their impact upon the community. You can take
what you may, and you are certainiy at liberty to consign the rest fo
insignificance.

1. Programs

a. The Undergraduate Program

The Faculty muns undergraduate LB programs for regular day-time and
evening/extension students. The day-time LL.B program is the longest running
program of the Faculty, having been there since its establishment in 1963. For
a greater part of the Faculty’s history, the day time LL.B program was a five
year study. The only exceptions were the end of the 1970s and most recently
the first part of 2000s, when the L.L.B program shrank to four years as a result
of Government policy to reduce the period of study for degree programs to
three years from four and fowr vears from five. This academic vear the
pendulum has swung back again to the five year LL.B program as a result of
the introduction of a new curmculum. All the public law scheols in the coumntry
have started implementing a five-year LL.B program and it is expected that the
private faw schools and newly emerging public law schools in Ethiopia will
foliow suit as of the coming academic year {for currictlum reform see
below).

in the 2 006/2007 daytime LL.B program, the Facolty admitted close to 120
students.! Of these, about 60% of them are female, which is 2 significant
development in terms of narrowing the gender gap in the legal profasiion. The
Faculty will not take credit for this development as placement is made by the
Ministry of Education, but it could not have been less happy for that. The
number of females admitted into the Faculty has seen a steady growth over the
last decade (see, table below). This demographic change in our student
population can only be good for legal education and the legal profession,
which has for a long time been dominated by males. 1t is quite ironic that the

' Piacement for the day-time LL.B program is made by the Ministry of Education. This
oumber does not mehele stodents who join the Facolty through inter-Faculty and Inter-
University transfer.
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statue of justice has been represented by a blind-folded female while males
dominated the actual workings of the justice systern so far.

The Faculty of Law also runs an evemng LL.B program. The evening LL.B
program was with the Faculty of Law on and off. Back in the 1960s, the
Faculty had an evening LI.B program, which was well-sought out, as can be
gathered from some illustrious graduates of the evening program. In 1931, the
LL.B program was discontinued, and m 1ts place, a diploma program became
the trademark of the evening program. In 2003 (tnore than two decades later),
the University decided to phase out diploma programs and adopt degree
programs in their place. As part of the general shift in the policy of the
University, the Faculty of Law reintroduced an evening LL.B program in place
of the diploma program. Since then, the F aculty has admitted an averape of
100 to 150 students in the evening program.”

The evening LL.B program admits students from all walks of life and a ges,
provided they meet the minimum requirements of admission. The diversity of
the evening student body, particularly in terms of age and expenience, has been
1is prime attraction. Ever since its reintroduction, however, it must be said that
the evening LLB program has suffered from lack of uniform policy and
attention. Scme ‘of the students are admitted on the basis of their law diplomas,
some are admitted either because they are members of the University staff or
because they hold diplomas or degrees in other disciplines. Some are admitted
straight out of high schools. This lack of wniformity in the academic
background -of the students has created an encrmous administrative burden for
the Faculty.

Since some of the eveming students are admitted on the evidence of their law
diplemas, the Faculty had to design an exemption policy to relieve them off
courses they took while studying for their diplomas. The Faculty took the high
ground of exempting students on the hasis of their individual performance in
each course. Our Faculty exempts siudents on law courses only if they have
scored an A or B. Students must in addition establish substantial similarity
between the courses taken in their diploma studies and the courses of the LL.B
syllabus. The result is inevitably some students getiing more exemptions than
others. There is nothing wrong with that, except that, in such state of affairs, it
is impossible to find an optimal number of courses which students can take at
any given time. Although the Faculty tries its best to offer as many courses as

* The diplomma program has been phasing out since 2003 and this year the Faculty will graduate
the last batch.
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it is optimally posstbie, at the end of the day, some students will end up taking
fewer courses than they should with the inevitable prolongation of their years
of study. There is only limited number of courses and of classes to go avound.
The evening LL.B program also suffers from shortage of experienced
academic staff. Not that the day program is imnnme from this, but the problem
seems to be more pronounced in the evening program.” This is for a mumber of
reasons. In the first place, the evening program is totally dependent on the
consent of the instructors. The full-time instructors of the Faculty are reluctant
to take additional classes in the evening program, mainly because the pay for
teaching evening ¢lasses is not attractive. For lack of interest on the part of the
full-time staff, the Faculty now depends overwhelmingly on part-timers who
come from other law Faculties or institutions. The students have expressed
displeasure at various times, but unless the pay is somehow raised, there is no
incentive for full-time instructors to iake up additional classes in the evening
program. If the pay remains at the current level, ] am afraid fewer and fewer of
themn will be willing to take up additional classes in the evening program.

The other problem of the eveming program 1s (hat 1t has never really been
owned by the Faculty. To be sure, most of the work {the coordination, the
assignment of classes and instructors) bas been devolved to the Faculty. But
the income (however smail) denved from the running of the program has
rarely trickled down to the Faculty. There is a general sense of discontent
within the Faculty that the Faculty is made to bear the brunt of running the
evening pregram without having to share from the dividends. The result is
general indifference towards the evening program. It is a classic case of what
econonusts wontd cali ‘externalities.”

In the strategic planning document, the Faculty has czlled for a
decentralization of the continning and distance e ducation program (curently
under the administration of the University Contimiing and Distance Education)
in order te improve the quality of education in its evening program. There is
0o body closer fo the reaiity on the ground than the Faculty of Law to admit an
optimal number of students for a high quality education. While that is true for
all programs, it is even truer for the etveming program, which should be
govamed by the laws of demand and supply.

b. The Posigraduate Program

? Of the twenty seven full-time staff members, only a maximum of four or five instctars are
willing to take up ¢vening classes at any one time.
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The Faculty of Law is a late-comer to postgraduate programs in the University.
While many Faculties of the University launched graduate programs in the
1980s, the Faculty of Law stuck to its original format of offering LL.B until
2003, when, under pressure from the University, the Faculty opened a graduate
program in two loosely distinguished streams of “public law” and *private law.’
An LL.M curriculum was quickly désigned and the Faculty had postgraduate
program b efore anyone noticed. The L1.M cwrricalum produced at the time
showed all the signs of the haste and pressure the Faculty was under at the time
of its launching. Most of the courses offered in the graduate program were
already offered in the undergraduate program, creating problems of rf.rpen‘hnn
for the instructors and dé¢ ja wvu for the students. And each course in the
curriculum carried six credits and took a year to complete, which was quite a
departure from the customary semester calendar of the Faculty and the
University. This design was 2 constant source of worry for the instructors, who
had to find ways of getting through the whole year for a course which normatly
should not have taken more than a semester. The postgraduate students had a
leisure ride for a better part of the year as they had litile work to do (and some
of the part-timer students clearly wanted things to remain that way).

For these and many cther reasons, it was clear that the LLM curriculum
needed an overhaul, which is exactly what the Faculty did two years after the
introduction of the graduate program. In its place, the Faculty designed a new
curriculum, creating four streams instead of two: Business Law, Human Rights
Law, Constitutional and Public Law, and Public International Law.

The old LL.M cwrriculum has now fully phased out and the Faculty graduates
its first batch from the new curriculum this academic year. The new curticulum
has stayed clear from repetition of the courses in the undcrglma!e progran.
With the exception of some common courses, most of the courses in the new
curnculum are carefully selected not only to keep distance from the courses in
the undergraduate progtam but also to confer a fair amount of specialized
knowledge upon graduate students. In place of a program which set students on
wi1ld-goose search, the new curriculum offers students an opportunity to study
research methods before they write theisr LL.M thesis. Everyone involved in
the graduate program could not help but notice that many of the students
stumbled on the last hurdle: writing an LL.M thesis that ¢ ould p ass muster.
While there are many reasons why gradua.te students failed in their research, it
was recagmzed that lack of research experience. rmght have somethmg to do
with it, That is why a cowse on research methods is included in the new
curriculum. It is expected that the mandatory course on research methods will
improve the quality of research produced by graduate students.
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The biggest concem of the Faculty in running the LL.M program has been
finding appropriate specialized staff to conduct classes and supervise graduate
student researches. In some occasions, the Faculty has come close to remoying
some courses from the curriculum solely for reasons of not finding appropriate
staff. In this regard, the Faculty is not ﬁﬂl}r out of the woods vet, but over the
years, it has developed strategies for accessing appropriate staff for some of the
courses. One strategy it has used to good gffect is drawing from the spaclalmed
staff of the regional and intermnational organizations headquartered in' Addis
Ababa, such as UNHCR Regional Office, the ICRC Regional Office and UN
Regmnal High Commissioner for Human Rights; It is one of the pleasant
surprises of the new graduate program that these organizations were excited to
support the Faculty in every way they could. It would be remiss on my part to
not mention some of the staff of these organizations who have made significant
contributions to the graduate program so far. Mr, Patrice Vahard, from the UN
High Commissioner for Human Rights, has been extraordinarily supportive in
teaching in the posigraduate program since the introduction of the new
curriculum and has been there for the Faculty ever since: 8o are Mr. Gert
Westerveen and Ms Lonis Aubin from the UNHCR Regional Office, Ms Ishoy
Rikke from the ICRC Regional Office and Mrs. Mor Pamnass from Israel
Embassy here m Addis, Mrs Nadia Bassiwetz from the EU delegation and the
USAID WTO-accession team in the Ministry of Trade and Industry. The
Faculty 15 grateful to them all.

The biggest support to the graduate program, at: least in terms of staff, came
from the academic staff of the Ethiopian Civil Service Coﬂege., some of whom
obiained their PhDs with the requisite specialization just in time for the LLM
program to stand on its feet. In spite of the low pay and bureaucratic red tape in
the University, all of them have kept faith in the wtility of the graduate
program. The involvement of the Ethiopian Civil Service College staff
merabers is particularly critical in the design and implementation of the new
LLM cumiculum. It would be quite wrong if Ato Tsegaye Regassa and Ato
Solomon Abay were left unmentioned, for they were very closely involved in
the design-of the curriculum and provided invaluable services for the program
to take off the ground. The Facultyis grateful to all of them.

¢. Summer In-service Program

The summer In-service program was launched in the summer of 2006 as part
of special arrangement entered info between the Faculty and Oromia Regional
Justice Bureau. The Regional Justice Bureau received financial assistance from
the World Bank toprovide training 1o prosecutors working in the Region and
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contacted the Faculty for provision of advanced training to the prosecutors, all
of whom have law diplomas. Close fo 240 students are now undergoing
traming for an LL.B degree ‘in a “cumiculum which reflects their future
prof’easmnai direction and the need of the Regien in upgrading their kmwtedgc
and skills m the area of public prosecution and criminal ]usuc:e This program
is a test case for the Faculty, as it bids to collaborate with various government
and non-gevernment institutions in building the capacity of the justice sector.

Faculty of Law 2006/2007 Enrolliment Summary

' Program Female Male Total i
Undergraduate | 280 332 | 612

(day) (45.5%) | (54.5%) |

Undergraduate | 169 (22 %) | 378 (78%) -| 487

(Evening) ‘

Undergraduate | 31 (13%) | 206 (87%) | 337 -
(Summer In-

; Service) _ |
| Posigraduate | 10 (9%) 106 (91%) { 116
| Total 430 {30%) | 1022 1452

(70%)

Faculty of Law 2006/2007 Undergraduate {Day) Admission

Female | Male Total
94 (61%) 60 (39%) 1547

* This number inchudes all day-time admissions, ie., placements by the
MoED, internal and external transfers '

2. Curricalar Reform

Curricalar reform of the undergraduate LL.B program began back in 2004
when the Ministry of Capamty Building assembled a Steering Committee and
Technical Committee® to coordinate and develop 2 legal education reform

* T he members of the E&wrmg € omrmitiee included the M mdster o F C apacity B uilding {His
Exceflency Ato Teferra Walwa), the Commssioner of the Federa! Ethics and Anti-Corruption
Commission, the Minister of Justice, the Vice-President of the Federal Supreme Court, the
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program at the national level. The National Legal Education Reform. as it is
sometimes dubbed, was an ambitious projeet of the Government that sought to
reform not just the law curriculum but also the law school management and
administration, the delivery, and research, pl.:blmat}mm and consultancy
services in the law schools throughout the country.” After numerous meetings,
discussions and tours of forsign countrics, the Technical Committee,
comprised of representatives of most of the Law Scheols, finally developed a
reform proposal in 2006, which was approved by the membess of the National
Steenng Commiitee. The reform document was further enriched by disenssions
held with academic staff members drawn from several law schools of the
country. The Faculty of Law took an active part in developing and enriching
the reform document.

All public law schools n the country have started implementing the new
curricufum developed n the reform program and, as of next year, ail other law
schools are expécted to follow suit. The National Legal Education Reform
document has developed standards and guidelines for all law schools inthe
country in the areas of currdeulum, delivery, law school management and
research/publications/consultancy services. To my knmowledge, it is the first
time that national standards and guidelines in legal education have been put in
place.

In place of the four-year program (currently in place after the abolition of
freshman programs in the Universities), the new curriculum envisions a five-
year program for all law schools o ffering L1 B degrees in the country, The
new curriculum is also notable for introducing several optional courses which
students can take towards the end of their study. Perhaps the most radical

Minister of Education, Presidents of the Suprerne Courts of the Oromia Regional State and the
Sowhem Nations, Matiopalities and Peoples Repgional State, head of the Ambam Regional
State Justice Bureau and a representative of the Ethiopian Bar Association, The members of
the T echnical C ommittee wera constituted from o ur F aculty, Faculty of Laws o f Haromaya
University, Jimma University, Hawass University, Mekele University, Bahir Dar University,
Saint Mary's University College, Gondar Universicy, Ethiopian Civil Service Collepe and Rift
Valley University College, and representatives from the Federal High Court, Ethiopian
Wormmen Lawyers” Association {(EWLA), Addis Ababa City Administretion and a curicoimm
expertﬁmn the College of Education (AA1D).

* The reform agenda of the Government embraced much more than l¢gal educstion; indeed the
refnrmﬁiicgnlndmaumwaspmofﬂwbmaderpm;mafmgnvemmenttnr:fnrmthe
justice system in the covptry, The four main planks of the Govermment Justice: Reform
program are: reform of the judiciary, reform of the law enforeement organs of the police, the
prosecution and prison administration, the reform of the lawmaking bodies and the iawrmaking
process, and the reform of legal education.
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proposition of the new curricuium is the introduction of a national exit exam,
whichis a mandatory e xam for all law students in order to graduate with a
degree in law, The aim of the exit exam is to ensure that all law schools in the
country provide ¢ omparable k nowledge and slails to their students, and that
those entering the legal professior have the requisite knowledge and skills to
practice law at all levels. As bar examjnations have never been administered in
Ethiopia, empioyers will be (if they have not already been) at a loss to judge
the competence of those who graduate from several higher education
institutions 10 the country. The results of the exit exam will be an important
source of information for employers in this regard. The exam will also no
doubt stir a spint of competition among the law schools, seeing the exam as an
opportunity to test how their students are performing vis-a-vis students of other
Iaw schools.{For curricular reform at the graduate level, see above).

3. Faculty Strategic Planning

The University had been working on university-wide strategic planning since
January 2006, when a Strategic Planning Steering Committee was formed. The
University Strategic Planning Office was established to develop strategic
planning for the University and to coordinate strategic planning at the
Faculty/Institute level. At the behest of the University, a strategic planning
committes was formed in the Faculty of Law at the beginning of January 2007.
The Faculty Strategic Planning Commitiee was composed of eleven members
drawn from the academic management of the Faculty, academic and support
staff representatives and three student representatives. The committee members
met at least once a week and went on refreats in Akaki campus and Adama to
complete all the phases of the strategic plarming.

The final decument, more than 100 pages, contains ali the usual components of
a strategic planning document, viz., internal situation analysis, SWOT analysis
of the external environment, strategic issues, visien, missions and values of the
Faculty, action plan, budget estimates and monitoring and evaluation schemes.
The d ocument h1as b een sent to the University Strategic P lanning Office for
review and approval., Implementation will start as of September 2007. 1t is
impossible to render justice to a hundred or so page document in a report of
this size, but it will suffice to draw atiention to some of its most sipnificant
proposals.

The stratege planning document, among other things, preposes:



i} the construction of a Law School Building fit for the
teaching of law in the 21 century;

ii} the acquisition of financial and administrative dutonomy by
the Faculty;

ili)  the establishment of a Legal Rescarch Center with its own
autonoiny and managetnent;

1v)  the creation of a Law School Trust Fund with a view to
sapporting the development and expansion of the Law
School;

V) the establishment of Faculty IT services and acquisition of
large numbers of computers, printers, photocopiers and
interactive technological gadgets;

vi}  the development of Faculty research database accessible to
all faw schools; and

vii}  the establishment of Legal Clinic.

These and many other proposais of the strategic: planning will require close
monitoring and evalnation from all parties involved in the implementation of
the srategic planming. The development of strategic planning for the Faculty is
one, and a small one as that, and its successful implementation is quite another.

4. Alomui Relations

The Faculty’s Alumni Association was re-established m 1999, after fading into
oblivion soon after its establishment in 1968. Since its re-establishment, the
Association has been working with Faculty members and students to achieve
one of its stated objectives of assisting ‘the development of legal education,
and raising the legal awareness of the society.’ The other objective of the
Association 10 "assist the Law Facuity in publishing law journals and other
related research activities’ is yet to be realized. The Association had the aim of
commemorating the 40 anniversary of the Faculty (which would have been in
2003} but that did not happen owing to lack of preparations and financial
problems. Having missed that opportunity, the Association settled on
commemeorating the 40™ anniversary of the graduation of the first batch from
the Faculty (i.. in 2007). Again the original idea was for the former professors
to join in the-celebration in a formal reunion of the professors with their former
students. That didn’t work out and finally it was decided 1o crganize a panel
discussion to mark the cccasion. A one-day pane! discussion was held on
January 13, 2007 and moere than one bundred members of the Association
{gradnates of the Faculty) atiended the discussion held in the FBE hall
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Members of the Faculty and alumni working in different institutions presented
papers reflecting on the role and contributions of the Faculty of Law. The
occasion was an emotional reunion for the few surviving members of the first
graduates. Ato Selamu Bekele, a long-time Faculty member and ong of the first
graduates, presented a paper on the *History of the Faculty’ in which he related
his pérsonal experiences of the early years of the Faculty. Flavored with wit
and anecdotes, his presentation took the audience to the early days of the
Faculty and the professors who are known by most of us through their books
and teaching materials.

The occasion showed how little the Alumni members did for the Faculty and
how much they could do, if only they conld come together and think about the
welfare of the Faculty. In the futwre, the Association and the Faculty should
work more closely in order to realize the aspirations of the Faculty and its
graduates,

5. Moot Court

The Faculiy of Law began sending teams to international moot court
competitions in 1971, and since then, the Faculty teams have eamed some
notable results in the prestigious International Jessup Moot Cowrt Competition.
Although nowhere near the performance of the 1972 and 1974 teams (the
Faculty was runner-up twice in the Intemnational Jessup Competitions, the first
from Africa), successive teams from the Faculty have tried to emulate the
performances of those teams. For a long time, the Intemational Jessup was the
only competition on the calendar of the Faculty’s Moot Court Competition.

In recent years, the Faculty has divemified its participation in moot court
competitions around the world, with potable results. In 2004, for example, the
Faculty team comprising then students Abadir Mohammed, Desta G/Michael
and Legesse Alemu parficipated in the 5* International Moot Court
competition on Intemational Humanitanan Law held in Arusha, Tanzania. The
team brought 2 trophy for the Faculty as runner-up.

In 2006, the Faculty went from sending teams to hosting one: the 15™ African
Human Rights Moot Court Competition. Organized: by the Center for Human
Rights of the University of Pretoria in coliaboration with another African host
University, the African Human Rights Competition has become a premiere.
moot court competition in Aftica, drawing teams from all across Africa and
from three language zones: English, French and Portuguese. In the 15% African
Moot Court Competition,.a record 61 teams from universities ail across Aftica
came to the Faculty and took part in competitions from August 28 to
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September 2 of 2006. The final competition was heid in the Aﬁ‘ma Hali of the
African Union Building to celebrate and coincide with the 20™ anniversary of
the coming into force of the African Charter for Peoples’ and Human Righis.
The symbeolic significance of the final compefition was rot lost on anyone.

Hosting a competition of this size presents enormous chalienges for any
organization, let alone for our Faculty, which, prior to this, had little
experience in organizing or hosting any competition, big or small. If it hadn’t
been for the last minute financial commitment by the United Nations
Development Program (UNDP) and the Finnish Embassy, the hosting would
have been called off and moved te another venue. As it tumned out, the whole
organization of the Moot was a resounding success. Some people who
participated in other Moots called it the “kest Moot Court Competition ever.’
The Faculty would bike to express its sincere grabtude to the Ministry of
Capacity Building, the United Nations Development Program (UNDP), the
Finnish Embassy, the American Embassy and the Rwandan Embassy for their
financial support of the competition. It would have been such a great shame if
the hosting had been cancelied for lack of funds! That it didn’t was in large
part doe to the support of the sponsors.

The anxiety of the Faculty on securing funding for the eveni was more than
compensated by the approbation of the participants. And that is in large part
due to the enthusiastic support of staff and student volunteers who for well
over a week stood on duty to ensure the safety and comfort of the guests. The
instinctive hospitality of Ethmplans was out there for everyome to see
throughout the competition. The team from the Faculty did not disappoint
either. Our team, of Blen Asemrie and Gedeon Timotheos, worked hard to
make sure thai our hosting eﬂbrts were crowned with a win. They made it to
the best ten in all categories: 3™ for the written memorials, 67 for the oral
competition and 4™ overall. This is the best showing of the Faculty in as many
years,

The hosting of the Moot Court Competition by the Faculty and the spirited
performance of our Team has stirred renewed interest in moot court
competitions. M any students are now more eager than e ver to p articipate in
moot competitions to show their meitle. But the students need tots of support
and exposure. The regular curriculum has very little in the way of preparation
for s tudents who want to take part in moot ¢ ourt c ompetitions. The Faculty
needs to include a calendar of events which prepare students for competitions
abroad. National Moot Court Competitions, like the one otganized annuatly by
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the Action Professionals Association for People (APAF), will in the future
produce teams that will mount serious challenges in interpational competitions.
The Faculty has been more than pleased to send teams to. these nationa)
competitions, and so far the future seems pmmmmg for the Faculty. The
Faculty team (of Bien Asemrie and Gedeon Timotheos agam} won the first
National Moot Court Compeiition (2005) and the Facuity team (of Michael
Sehul and Timkher T;’Halmanat} was rurmer-up in 2006. We will need more of
these kinds of competitions in order to produce teams which mount serious
uhallengﬂs i international and c ontinental m oot ¢ ourt ¢ ompetitions. P erhaps
we should start our own.

6. Law School Building

For more than forty years, the activities of the Facuity of Law have been
confined to the architecturally beautiful but old and inadequate faw school
building. Lack of space for classes and offices has to date remained our biggest
challenge. As space was a university-wide problem (although admittedly our
Facuity was the most affected), the University set out to address the problem of
space by constructing additional buildings for some Faculties, The University
built a large building next to the Law School Building in order io overcome the
space problems of the Faculty of Law and College of Education. But by the
time the construction of the new building was complete, the new Faculties of
Journalism, Rural and Local Development Studies (RLDS) and School of
Social Work sprang up in the University to claim space from the new building
at the expense of our Facuity. Although the Faculty of Law managed to get few
offices for its staff and some classrooms, the Faculty’s chronic problems in this
regard have remained unsolved to this date.

The Faculty is forced 1o run its p ostgraduate p rogram outside the u niversity
campus simply becanse of lack of space within the University. In the main
campus, classes are centrally managed by the Registrar, and as a result, it has
become nearly impossible to get fiee classes to conduct make-up classes or
arrange additional classes for the students. A substantial number of academic
staff members do not have their own offices to prepare for classes and conduct
research. The old law school building has been falling down for quite

snmeﬁme, and many of the occupants continue to operate from the old building
in spite of the dangers involved.

At the time of writing, the old Law School Building is being renovated. The
Law Library has already been moved to a makeshift building nearby to make
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way for the renovation, Unfortunately, the building to which the Library has
been moved is four times less than the size of the space in the old building,
exacerbating the serious problem of space in the Library. There was already a
complaint by users of the library that the library was too small to provide
service to users. Now, with a size four times less and student population
quadrupling, one can understand the pravity of space problem in the law
library.

There is only one way out for the Faculty: its own building. The law school
building should be constructed either near the old building or even outside of
the main campus to accommodate the growing demands upon the Faculty.
Only a building built for the law school can meet the needs of the law school.
Both the strategic planming document and the National Legal Education
Reform program have incorporated the need for a law school building, and if
they are carried out, the problerns of the Faculty regarding space will have
been solved.

7. Legal Clinic

Legal clinic is one of the subjects that I report with a shudder. Over the years,
attempts to institutionalize clinical programs in the Faculty have ended in
failure. Back in the 1990s, there were attempts by the Northwestern University
Law School to start climical programs in the Faculty, but those attempts went
nowhere. Most recently, a local NGO named Organization for Social Justice in
Ethiopia (OSJE) expressed interest in collaborating with the Faculty in order to
establish clinical programs in the Faculty. The Organization went further than
anyone else in covering the initial costs of a clinical program but even that was
not encugh to launch a climecal program in the Faculty. The Organization and
others are still committed to supporting 2 clinical program if and when it
becomes operational. The good news is that the new LL.B curriculum requires
the Faculty to provide a legal clinic to all students that graduate from the
Faculty. The bad news is that we are still i1l prepared for a legal clinic. After so
many starts and failures, it is now not 2 question of if but when,

8. Partnerships

The Faculty of Law is one of seven partner Law Faculties in Aftica of the
Center for Human Rights of the University of Pretoriz® Our Faculty

® The others are 1} A merican U niversity in Cairo, Egypt; 2) Catholic University o f Central
Africa, Cameroon; 3) Universidade Eduardo Mondiane, Mozambigue; 4) Faculty of Law,
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mllabnratas with the Center on a number of programs, of which the hosting of
the 15™ African Human Rights Moot Court Competition was an illustrious
example. Each vear, the Faculty accepts exchange students from the LLM
program of the Center. The students spend six months with the Faculty where
they write their LL.M thesis (under the supervision of Faculty member), attend
LLM ciasses (when available), tzke French/English lessons (depending on
their background} and go through internships in some of the Regional and/or
internationat organizations headquartered in Addis Ababa. In the first year of
its partnexship with the Center for Human Righis, three exchange students
camne to the Faculty in June 2006 and spent six months wnting their LL.M
thesis, attending langnage classes and imterning in the African Union. The
exchange students were: Anganitle Mwefinimbo (from Malawi), Maindi Grace
Wakio (from Kenya) and Thabang Masingi (South Africa).

And this year (2007), fowr exchange students have joined the Faculty in
August. They are: Ruth Esemeje from Nigenia, Horace Sgnonna from Benin,
Ololade Olakitan from Nigeria and Tanoh Armand from Cote d'Tvoire.
Located in Addis Ababa, the seat of the African Union and many other
regional and international organizations, the Faculty of Law is one of the major
attractions for exchange students from the Center.

So far, the Faculty has only received exchanpe studenis from the Center,
without sending its students the other way. The Faculty has not had the means
1o do it. If the exchange 1s to be strictly exchange, however, the Facuity will
need to find ways of sending its students to the Center in order to do what the
exchange students from the Center do at the Faculty.

The Faculty has also signed a memorandum of understanding with the ILO
Skills and Employability Departtnent to incorporate Legislative Guidelines for
Employment of Pecple with Disabilities in its undergraduate and postgraduate
courses. The program, funded by the Irish Govemmeant, is part of a world-wide
effort of the Department to incorporate disability issues 1a the cusricula of Law
Faculties. The I1.O has agreed on its part to supply technical assistance in this
regard, send guest lecturers and allocate finding for research on training and
emploviment of persons with disabilities.

Partnerships with other organizations and universities are likely to expand in

the future as the Faculty diversifies its programs and increases its visibility in
the commumnity.

University of Ghana; 5) F aculty of Law, M akerere U niversity, U ganda; and 6} C ommowmity
Law Center, University of Westermn Cape, South Africa.
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9. Visitors to the Faculty

2006/2007 was a fairly busy vear for the Faculty. Hosting more than 250
visitors as a result of the 15” African Human Rights Moot Court Competition,
the record for the year is unlikely to be broken any time soon. Our location in
the capital, nonetheless, makes us an attractive stop over for those coming fo
Addis for business or just personal visit In Jume 2006, members of the
National Bar Asseciation (the largest and oldest association of attorneys,
judges and legal scholars of color in North America) paid a visit to the Faculty.
The President of the Association, Mr. Reginald Tumer, delivered a public
lecture to our students and staff on the topic ‘Legal Aid and Community
Service.’

Professor Norman Singer, formerly a pmfcssor of law in the early years of the
Faculty, and now a professor of Law and Anthropology at the University of
Alabama Law Schonl visited the Faculty in December 2006. He came to
participate in the 40" Anniversary celebration of graduation by the Law
Faculty and reunite with his former students (as was onginally planned by the
Alupmni Association). Although he was not able to participate m the
Anniversary, be used his tune to visit some of the newly established law
schools in the country and gave a lecture to students of legai history on the
subject of “legal transplamation.” His personat experiences in the early days of
the codification process in Ethiopia and his background in anthropology threw
some fresh light on the path Ethiopia took to modemize its legal systein.

Professor Singer also brought the news of the establishment of a Fund, known
as the Tides Fund, to benefit certain research projects in the Faculty of Law.
The fund, b eing administered by the Tides Foundation in W ashington D.C.,
(after which it has been named) can be used to finance research on issues of
federalism, access to courts, police reform, civic education at grass roots level
and other areas of the rule of law, among other things. The first dean of our
Faculty, Professor James C.N. Paul, was the originator of the idea and he
managed to assemble other former professors to create the Fund. He is also the
principal contributor and directed all the fees that he received from the Ethio-
Eritrea Claims Commission {of which he was a member) for the setting up of
the Fund. The other contributors are Professors Norman Singer, Peter Strauss,
Stanley Z. Fischer, and William Ewing. If properly used, the Fund can become
an important precursor for the creation of 2 Trust Fund for the Faculty in the
future. The Faculty is obviously grateful that the former professors have not
forgotten it.
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A team from DLA Piper LLP and the Northwestern University Law S chool
visited the Faculty at the beginning of May 2007, DLA Piper LLP is one of the
largest law firms in the world, with more than 3500 partners and offices in 59
countries thronghout the world. Northwestern University Law School is one of
the top ten law schools in the United States. The team members are keen on
finding ways of helping the Faculty, in particular by sending some highly
specialized academics and practitioners to teach and do some research in the
Faculty. The Faculty used their presence to organize public and guest lectures
on areas of their specialization. Mr. Sheldon Kranz (a partner of DLA piper)
spoke on “White Collar Criminality”; Mr. Gary Klein (also partner) spoke on
‘Goverrrment Regulation of Business’ and Professor Geragthy (from
Northwestern University Law School) spoke to students on topics of *Juvenile
Justice’ and ‘Legat Clinic.” Mr. Harry McPherson (a partner of DLA Piper and
a one-time counse! to American President Lyndon Johmson) spoke on “Possible
Shifts in American Foreign Policy after 2008 US election.” All of the speakers
were well received in their leciures. The tripartite relationship between our
Faculty, DLA Piper LLP and the Northwestem University Law School might
turn out to be one of the most exciting partnerships to have ever happened to
the Faculty.

10. Looking Ahead: Challenges and Prospects for the Facnliy

A cliché of the times is to raise the ‘millenpium’ as a standard-setter for
everything, big or small, permanent or ephemeral. There is ne denying that a
‘millennium’ is an epoch of great proportions, and those of us who accidentaily
find curselves at such a juncture should be grateful just for that. As the cliché
has it, *as the new millennium unfolds,” our Faculty faces enormous challenges
as well as prospects.

Even for such a small Faculty, the challenges are very many to count (and
recount), but not so overwhelming as to cut and run. Some of these challenges
have been with the Faculty from its very inception. Such 15 the case for
example of facilities. The Faculty started business in a building which was not
meant for mnning classes, no matter how cormpelling the architecture might be.
Almost half a century later, the Faculty is unable to construct its own building
or find one appropnate for teaching and legal research. The Faculty will not be
able to run its business effectively until its problem of space is solved, and this
should be its first priority over the next five, and at the latest ten years.

The other challenge is the quality of its programs. To be suse, the Facnlty has
added new programs, inclnding a graduate program. With the new wave of
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PhD programs in the University, the Facuity might even launch a Phld in the
near future But, what of these new programs? Quality is quite a subjective
matter, of course, as controversies everywhere indicate. And we are not alone
in this, if that is a consolation at all. Almost everywhere one goes, one hears
the now familiar complaint about the decline in quality of education at all
levels. The complaints about the decline in quality are so common and
persistent; one cannot dismiss them as cries sounded by those nostalgic about
the past (there are always those, although their numbers and influence are
clearly exaggerated).

There are many factors cui there why the quality of the programs in the
Faculty is a cause for concern. Take the undergraduate LL.B program. Before
the Freshman programs were taken away from the University, the Faculty
tanaged to admit only the best performnng students in the Freshman program.

When the Freshman program was removed from the University, the Mmistry
of Education took over admission cumplete!y, and many in the Faculty suspect
that the quality of stidents admitted into the Faculty (placed by the MoED) is
not on par with those admitted from the Freshman program. Although the
Govemmment insists the courses offered in the Freshman program are now
being offered in the preparatory schools, there are many in the University who
rue the absence of freshman programs. Whatever the truth may be; the Faculty
has lost one of its most cherished powers (its crown jewel) over admission of
students, and with it may have gone the quality of students.

The number of students admitted each year has also affected the quality of
education i the Faculty. In the undergraduate program zlone, the number of
studenis admitted each year has tripled. This is without counting the new
programs opened over the last five years, The Faculty has added the evening
LL.B program and L1.M programs in this period, and the total student
population in the Faculty has quite simply exploded aver a very short period of
time. The Faculty has not made adequate preparations for the increase in
student population. The facilities memnt for few hundred students at best are
now being used by more than one thousand students at one time. The number
of staff has not shown any marked rise over the last five years in spite of the
exponential increase in the number of students, Nothing eloquently expresses
the direriess of the problem as the Law Library. The Library, meant for a
student population of fewer than two hundred, is now "serving’ more than one
thousand and a half. To use the term “congestion’ in such a case is clearly an
understatement. Because of lack of space, the library is now “open’ only fo

“active’ students and staff of the Faculty. External users can no longer access
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the library. Many o fus (by ‘us’ [ mean staff members) are repuised by the
awfill congestion in the library and rarely visit it.

These and many other challenges facing the Faculty would be enough to bring
down the Faculty, i f it were not for the prospects. Thereisnodoubtin my
mind that the Faculty would be able to overcome the challenges. Just what are
1ts prospects?

Our Faculty iz the oldest, and arguably the best law school in this country.
Although the reputation built by the hard work of the early Faculty is quickly
fading away, the Faculty still commands a prestige which it can easily exploit
to regain and even scale its former achievements. In spite of the low pay, the
best and the brightest in the profession are still willing to work for or with the
Faculty in order to improve the quality of programs. Although our library
leaves much to be desired (as mentioned above), it is still the best law library
in the country. In spite of its problems, the library is not beyond recovery.

As the oldest and most famous Faculty in this country, our Faculty still attracts
partners and well-wishers from around the world. All that the Faculty needs is
to be proactive in its relationships with other universities and institutions
around the world, and there is no reason why it carmot achieve its objective of
being a premier center of excellence in legal scholasship.

The reforms the Faculty undertook recently also promise a bnghter future for
the Facuity. The Faculty five-year strategic planning can take the Faculty to the
next level if it is fully implemented. The introduction of new and better
curriculums in both undergraduate and postgraduate programs of the Faculty is
another evidence of a rosier prospect for the Faculty. When all is written down,
the future of the Faculty of Law is not so gloomy after all, but a lot needs io be
done, sooner.
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Federal Supreme Court of Ethiopia
Cassation Division

Justices: Kemal Bedni
Abdutkadir Mohammed
Wiro Sinidu Alemu
Wiro Desta Gebru
Ato Assegid Begashaw

East African Group (Eth.) Ltd v. Ato Admassu Irgete
Cass/File No. 7634

Labour Law - Termination of Contracts:- Lawful Grounds for Termination:- Consequences of
Unlzwful Termination:- Reinstatement or Compensatien:- Labour Proclamation No, 42/93,'
Arts. 27, 28, 35,43, M4

Held: Decisions of First Instance and High Court reversed and compensation in lisu of
remstatement awarded.

Judgment

Tlus case began in the Federal First Instance Court where the respondent sued
appellant for unlawful termination of his employment centract. Respondent
served in the appellant company as head of legal services and represented its
sister companies before courts since 12/2/89. On 7/9/92, the appeilant sent a
letter to respondent notifying the iatter that his contract of empieyment with
the company was terminated. The reason stated in the letter was that the work
hitherto performed by the respondent could be done through retention
agreements. Objecting to the termination of his contract, the respondent took
his caze to the Federal First Instance Court and scught reinstatement or
compensation and a payment in lteu of notice pursuant to Articles 43(4) and
35(5) of the Labour Proclamation No. 42/93.

In the First Instance Court, the present appeliant contended that the respondent
is a member of the management staff and therefore not covered by the

! Translator’s note: Labour Proclamation No. 42/1993 has been replaced in 2003 by Labour
Proclamation No. 377/2003, but the provisions of the 2003 Labour Proclamation arc
substantially similar te the 1993 Labour Proclamation in respect of the issues addressed in this
case. The articles cited by the court affecting the mernits of the case have not changed.
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provisions of the Labour Proclamation, and even if he wers, that the appeliant
had the legal support in Article 28(2)}c) of the Labour Proclamation to
terminate the contract in order to reduce costs and increase productivity. The
appellant argued that it ended the contract with the respondent and decided to
obtain legal services through retention-agreements as a result of reduction of
the need for legal services in the company, which was recently reorganized
after its industrial and agricuitural units were split from it and became
independent companies.

The Division of First Instance Labownr Court ordered reinstatement of the
respondent to his work and reserved to the appellant the right fo show that
reinstaterment w as likely to give rise to difficulties. The C ourt also awarded
back payment of salary to the respondent. Rejecting appellant’s contention that
the respondent was a member of the management staff, the court ruled that the
fact that the respondent was head of legal services was not sufficient to make
him & member of managerial staff. In support of its decision the court gave the
following reason:

We do not believe this is a case of reduction of work force as the appellant would
have us pursue. Proclamation Mo. 42/1993 deems it a reduction of worlforce only
where @ termination of a confract affecis ar least ten percent of the number of the
workers emploved in the undertaking, or where the toial number of workforce in an
undertaking is between twenty and fifly, a reduction affecting at least five employees
over a continuous period of not less fhan ten days. We think this v o case of
termination of a single contract of employment and the applicable provitions are
Articles 24-32 af Proclamation Ne. €2/1993. The compemy alleges thar the
fermingtion was motivated by its need to cui costs. Bui i does mof deny that it
continued to receive legal services from the respondent. As a matter af fact. it wrote
lerters 1o the respondent expressing its gratitude for the performance of work by the
faster. In addition, the appellont admits thar the enterprises thai spliz from the
appellant compony and obtained separare legal personality have hired their own
lezal advizars.

The case was taken on appeal to the Labour Division of the Federal High
Court. The High Court alsc rejected the contention o f the appellant that the
respondent is a member of the management staff. Citing Articie 3(2)(c) of
Proclamation No. 42/1993, the Court held that the respondent’s work did not
amowunt te management and merely consisted in offering legal services o the
appellant. The Federal Court noted that a managerial employee is one who is
vested with powers or prerogatives to lay down or execute policies by law or
delegation o f employer. The High Court ¢ onfirmed the decision o fthe First
Instamee Court on finding evidence that the appellant continued to receive legal
services even after terminating the contract with the respondent. The High
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Court ruled that the recent s eparation o f'¢ ertain e nterprises from the former
company was hot a sufficient ground for terminating a contract of employment
under the Labour Proclamation.

The appellant then brought the case before this court alleging a fundamental
error of law in the judgment of the High Court. The fundamental error of law
in the judgment, according to appellant, was committed when the Court
otdered reinstatement of respondent to a position long camcelled by’ the
Company and payment of back pay for several months during which the
respondent was out-o f work. The appellant s ubrnits t hat this d ecision o f i he

lower courts was contrary to Articles 53{1) and 54(1) of Labour Proclamation
No, 42/93.

The respondert complains that the appellant changed the theory for
termination of the contract.

in: the lower courts, the appellant comtended that the termination was to reduce costs
but in this court, the appellant is arguing that it was the division of the previous
company inte smaller independewmt companies that led to the termination of the
contract, The appellant cannot change theory at this stage of the proceedings. The
respondent performed work not just for the previous company but alse for other sister
companies untif his contract was terminated by the appellant. This case is nof covered
by driicle 28(2)(c) or sub-articles (a) or (b} of the same Article. The contract was
termingted not to reduce cotts, as the appellamt uﬁegﬂ The previous company was
spitt into fivelsix compamies because of the expansion of work and because the load of
work of the respondent has increased as a result. The performance -of legal services
through retention increases cost, no! reduce It Even if retention were the way fo go,
the respondent should receive priority over others. The appellant knew that
respondent had o license to practice law and should have consulted the latter whether
- hewanted retention or not. That the appeﬂam announced vacancies for a position the
responident vacated immediately after the termination of the contract showed its bad
faith. And it has hired two legal professionals to do its work. At the time af
termination of the contract, no reorganization or restructuring occurred in the
company to warrant a cancellation of a post.

The appellant claimed that it invited the respondent to resume his work after
the c ourt ordered his reinstatement but this w as rebuffed by the 1 espondent,
and it then moved the First Instance Court to dismiss the case, which it did.

We have examined the arguments of both parties. We believe that the issue in

this case is whether the appellant had the fegal support to terminate the contract
as it did.

The app:llant claims that the termination of the contract was the result of
reorgenization of the company and the resuiting reduction in the volume of
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work. This reason for {fermination is not-mentioned in any of the provisions of
Article 27 of the Proclamation which lList the grounds for termination without
notice. It appears that the case might fall under article 28(1)(d) of the same
Proclamation. However, this provision permiis an employer to terminate a
contract of employment with notice only where “the post of the worker is
cancetled for good cause and where the worker cammot be transfesred to
another post.” The appellant did not ground its action for termination on the
cancellation of a post or the impossibility of transferring the respondent to
another post. The contention of the appellant thal there was a reorganization of
the company resulting in reduction of volume of work indicates neither the
canceflation of the post of the respondent nor the itnpessibility of transferring
him to ancther post. In fact, the appellant hired another person for the post of
the respondent, which shows that the post was never cancelled. That the
appellant later called upon the respondent to resume work is another proof that
the post was never cancelled. The appellant argues that the respondent waived
his right to reinstatement when he sought severance payment after termination
of the contract. Under the current Labour Proclamation, any worker whose
contract of employment is terminated may claim severance payment upon
termination {see Art. 39(1) of Pruclamation No. 4»2:"1‘9‘:'13}.22 A worker who
does so is not thereby said to have endorsed the legality of the temmination. The
legaiity of the termination is quite separate from the consequences flowmyg
from termination. W e hold that t he termination of t he c ontract d oces not fall
under any of the grounds listed for termination with or without notice and is
therefore illegal.

If the termination is deemed illegal, the next question is whether the
respondent should be reinstated to his post or allowed compensation in lieu of
reinstatement.

Article 43 of Proclamation No. 42/93 states that a2 worker whose contract of
employment is terminated illegatly may either be reinstated or allowed
compensation in licu of reinstatement. The lower courts ruled in favour of
reinstatement of the respondent to his work. The appellant contends that the
respondent refused to be reinstated upon being called upon to do so by a letter
addressed to lam. This does not prove that the appelfant complied with the

* Teanslator’s note: The rles of severance payment have undergone amendment by the coming
inte: force of Proclamation No. 377/2003. Severavee payment i no Jonger available for every
worker whose contract is terminated. A 39 of Proclamation Ne. 377/2005 lists the groands
of wroination which may entitle 3 worker the right to claim severance payment from
eraployer.
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decisions of the lower courts, but it does force this court to congider this case
in light of Article 43(3) of the Proclamation. This provision altows termination
of the contract upon payment of compensation where a worker, after obtaining
a judgmeni of reinstaternent in his favor, declines to be reinstated. The
respondent has been secking payment of compensation in the alternative from
the very beginning, and we order the payment to respondent of compensation
amounting to one-hundred eighty (180) multiplied by the average daily wage
of the respondent pursuant to articte 43(4)(a) of the Proclamation. We also
order a payment of two months wages to the respondent by appellant in lieu of
notice as provided in Article 44 of the Proclamation.

Finally, we examine the issue of whether it was appropriate for the lower
courts to award back pay to the respondent. Articte 54(1) of Proclamation No.
42/1993 states that wages may only be paid for work done. The respondent is
not entitled to back pay pursuant to article 54(2) simply because he was forced
out of work by appeliant beginning from Ginbot 7/1992. We do not believe the
lower courts had any legal basis to award back pay to the respondent. We
therefore reverse the decision of the lower courts that both reinstated the
respondent and awarded him back pay. The decision was passed by a majority
of the Bench pursuant to Article 348(1) of the Ethiopian Civil Procedure Code.

Tahsas 8, 1995 (E.C.)
Dissenting Opinion

The appellant brought the case before this court alleging a fandamental error of
law in the judgment of the lower coutis ordering reinstatement of the
respondent and awarding him back pay. My opinions are not different from the
majority on the gquestion of back pay. The appellant contends that the
termmation of the contract was legitimate and that the lower courts erred in
their judgment to reinstate the respondent.

The issue is whether the judgment reinstating the respondent as a result of
unlawful t ermination o f the c ontract w as justified. In this respect, the 1ower
courts held that the appellant was unable to prove that it had any legal ground
for terminating the contract, In this, I believe the lower courts have not
committed any fundamental error of law. My dissent is that the majority
accepted fo a decision that the appellant did not apply for, The appellant did
not apply to this court to reject reinstatement of respondent and award the lajter
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compensation pursuant to article 43(3). The respondent on his part insisted on
his reinstatement and has not requested compensation.

I am not convinced that this court has found any ground for pursuing the route
of compensation as an alternative to reinstatement as is provided in Article
43(3). I have not seen any evidence both in the applications of the appellant
and replies of the respondent or in the provisions of Article 43(3) for this court
to revert to compensation in lien of reinstatement as the majority has done. It
seems to me that the majority shouid have simply found no error in law in the
judgments of the lower courts and ended the matter right thers and then. I
therefore dissent.

Assegid Begashaw,
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The Provisional Military Goverament of Ethiopia
The Central Arbitration Commitiee
At the Council of Ministers
Addis Ababa

Applicant:  Ethiopian Insurance Corporation

Respondent:  Ethiopian Shipping Lines Corporation

File of the Central Arbitration Commitiee No 71/77

The amount of liability for which a carrier will be liable for loss of or damage to goods loaded
on board a ship:- conditions under which global statutory limitation of liability are not
applicable:- conditions under which the Hague Rules can serve as supplements to local laws:-
clause paramount inserted in bills of lading:- and Art. 198 of the Maritime Code.

This is 2 claim in which the applicant Insurance Cotporation claims for the reimbursement of
Birr 3804 61 which it paid to its clients as indemmity for goods lost duning voyage from
England and Germany to Ethiopia, and the action is brought based on its right of subrogation.
Tht Respondent camrier has argued that though it admits the loss of the goods, as Tegards the
amount of damage to be paid, Ethiopian laws are applicable to sitmtions oot expressly
provided in the bill of lading; the applicant has no better right than the shippers and that it
cannot be lishle for more than 100 Pounds per bundle or package as expressly provided in the
bill of Iading.

Held - it is decided that the respondent shall not be lizble for more than 100 pounds for each
bundle.

Commttee members

1. Ato Seyoum Tessema - chairman
2. Ato Ridda Kelil - member

3. Ato Debebe Moges - member

4. Ato Abdurahim Ahmed — secretary

The Committes has rendered the following judgment after studying the case.

Jodgment

The Applicant, in-its statement of claim submitted on Tahsas 1, 1977 has stated
that:
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it has issued marine insurance policies for different goods imported
from abroad by its t‘:hl.‘-'ﬂtﬂ

the applicant has entered into a contractual agreement to transport the
goods and deliver the same to the owners;

it has paid Birr 3804. 61 to its clients as a result of failure on the part of
the respondent to deliver the goods as it received them, as a result of
which some goods were lost showing that the respondent has failed to
discharge its obligations; )

the respondent has admitied the loss of the said goods and gave a
guarantes to pay 100 Pounds for each bundle;

though the respondent cites that the cause for its falure to discharge its
nhhgatmn is its contention that its liability cannot exceed beyond 100
Pounds per bundle, however, as clearl}r provided under Art. 2 (b) of the
bill of lading issued by itself, it is provided that the Hague Rules apply
to the contract and as regards the amount to be paid for loss of goods, if
shall be determined:

a. as per the Hague Rules, if this is provided under the law of the
country of shipment or origin;

b. if the rales are not provided in the laws of the country of origin,
as per the laws of this country;

c. if there is no enforceable law in this country, the Hague Rules
will be applicable.

two of the lost goods that caused the institution of this claim were
ioaded from England, while the other one was leaded from Germany
and in these countries, package limitations are 471.96 Pounds and 1250
Duetch Marks, respectively.

It, therefore prayed that the respondent be ordered to pay the sum stated in the
claim plus interest from the due date onward for it has the duty to pay.

The Central Arbitration Committee has given an instruction to the parties to
find a common amicable solution to their difference. However, according to
their minutes submitted to the Committee, it is indicated that the parties have
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failed to reach at an agreement and the case is referred back to this Committee
and they are now invited to present their arguments.

Accordingly, the respondent in its statement of defense submitted on Miazia 7,
1977 stated that:

according to Art.23, second paragraph of the bill of lading submitted by
the applicant, if an action is not brought within one year neither the
carrier nor the ship shall be liable for any hability and this ¢laim is
brought after over one year and the case should be dismissed by
atlowing it to claim costs;

if the above may be found to be untenable, the Hague Visby Rules are
not cited, and those cited are the Hague Rules and as regards the latter,
it argued that the rules as well as those cited under Art. 29 of the bill of
lading are applicable and serve as supplements to situations not
expressly mentioned in the bill of lading; that & contract is binding
between contracting parties {Art. 1731 of the Civil Code); that the
appiicable provisions are those contained in the contract and therefore
even judges cannot create new contracts by way of imerpretation.

the applicant’s claim is groundless, for the amoun of the carrier’s
liability is clearly indicated under Art 24 and the claim is contrary to
Axt. 1733 of the Civil Code;

though the applicant has reached at a flawed conclusion by arguing that
Art. 2(b) prevails over all provisions of the bill of lading and adding its
own view that Art 2(b) of the bill of lading is a paramount provision,
Arts. 2(b) and 29 are appilicable 1o situations not indicated on the bill
and this 1s an unusual working practice;

more than anything ¢lse:

a a5 regards the amomnt of damage to be paid, since it is clearly
indicated under Art. 24, it should be made applicable without any

interpretation;
b. Arts. 2(b) and 24 are not contradictory, even if they were found to
be coniradictory, they should be interpreted positivefy (1733);

c. Art. 24 is special while Art, 2(b) is general and the special prevails
over the general;
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d. the applicant’s working practice is paying 100 Pounds for each
bundle; since the applicant cannot demand better rights than other
shippers, it cannot demand payment in excess of what is provided
under Art. 24; Ethiopian courts as well as other judicial organs
cannot apply those foreign provisions cited by the applicant ;in case
if it may be concluded that the action is not barred by limitation, it
should be decided that the amount ‘of liability is 100 Pounds per
bundle as provided under Art.24.

The applicant in its response written on --- 1977 has stated that:

since the respondent has issued z guarantee admitting the loss of. the
goods, period of imitation is not at issne;

as per Art.29, Ethiopian laws arg applicable to situations not expressly
provided in the bill of lading, while Art. 2(b) clearly provides that the
Hague Rules are applicable, if the Hagne Rules are not applicable in the
couniry of origin, the law of this country is applicable and the amount

is determined by the latter and the applicant’s claim is for the execution
of this contract;

as regards the determination of the amount, there is conflict between
Arts. 2(b) and 24 of the bill, since the bill is prepared by the
respondent, per Art. 1738 ~ of the Civil Code - it should be interpreted
in favor of the applicant; as regards the difference between the general
and special provisions, both have the same objectives and respondent’s
argument over the issue is unacceptabie;

- respondent’s overall claim is not whether Ethiopian laws prevail over
foreign laws or vice versa, but that since Art. 2(b) of the bill provides
that the Hague Rules are applicable, and since contracts are binding
between contracting parties, the case should be decided m light of
these.

The overall argnments of the parties being as presented above, the 1ssue is
whether the applicable provision is Art, 2(b) or 24 of the bill of lading,

In principle, it is clear that contracting parties state their rights and obligations
in their contract and it is shown in the case at hand that they have done the
same. None the 1ess, s ome ¢ ontractual terms are some times given d ifferent
interpretations by the c ontracting p arfies. One ofthe points of contention in
this case is what is provided under Art. 2(b) of the bill of lading.
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The article provides that if the Hague Rules are applicable in the country of
enigin, they should be applicable, if this is not so, the law of the country of
origin will be applicable, and if there is no enforceable law in the country of
origin, the Hague Rules will apply. The other contenticus provision is Art. 24,
which provides that the amount of liability to be paid by a carrier for loss of
geods shall be 100 Pounds. When these two provisions are viewed separately,
the first one is applicable to m atters c ontained in the bill o f lading, and the
second refers to the amount of compensation. Accordingly, though Art. 2(b)
provides for those laws that are applicable to disputes regarding issues that
may arise from bills of lading, it 15 clearly provided under Art. 24 that the
carrier's lizhility cannot exceed 100 Poumds. It can, therefore, be understood
that Art. 2(b) is a general provision while Art. 24 is special. This is said so,
because Art. 24 specifically provides for the amount of payment.

The applicant’s argurnent that Art. 2(b) is a paramount clause and it prevails
over all other provisions of the bill is unfounded, because, if it can be argued
that Art. 2(b) is the only provision applicable on the contract between
contracting parties, it will make all other provisions of the bill useless and
inapplicable. Thus, when contracting parties make their contracts, they insert
each term with the understanding that they will have their own applicability.
Accordingly, the applicability of Axt. 2(b) is to supplement for those situations
not provided in the bill of lading just as in the case of Art. 29, but not 1o be
interpreted otherwise. Thus, the Committee has taken Art. 24 as it is, for it is
clear and raises no issue of interpretation.

Accordingly, dismissing the applicant’s claim that is based on Art. 2(b),
because it is groundless, we have hereby decided that respondent’s liability
should net exceed 100 Pounds per bundle.

Meskerem 15, 1978
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The Ethiopian Peoples Democratic Republic
Addis Ababa High Court

Plaintiff: Girma Kebede

Defendants: !, Ethiopian Shipping Lines Corporation
2. Maritirne and Transit Services Corporation

Civil file munber 699/78

Contracts for the service of ships: comtract of carriage: - the duty of the carier for goods
carried on deck: - the difference between the Ambaric and English versions of Art. 18004 of
the Maritime Code of Ethiopia: - the amoont of liabitity of the camier for loss of or damage tn
goods carried on board ships: the pericds of limitation regarding rights arising eut of
congacts of carriage under Arts. 18044, 197 and 198: - amendment of legal periods of
limiration by bills of lading: the duties and responsibilities of shipping and clearing and
forwarding agents under Arts. 203 & 205 of the Maritime Code.

This is & case i which the plaintiff alleges thathe bad delivered 2 car and different items,
which he purchased fiom sbruad to Defendant No. 1, so that the latter shall transport them to
Ethiopia based on the contract; that out of the goods listed in the bill of lading, five carions of
goods were found missing w hile the ship unloaded at Assab Port; that Defendant Ne 1 has
failed to take proper care for the goods and Defendant No 2 has done pothing by way of
searching o nd following the 1 ost g oods; that both defendants are Lisble for the 1 oss; thathe

camnot identify the party liable for the loss; and praying that the court shall identify the party
that i< liable and order it to replece the lost ftems or pay compensation.

Held — The Arst Defendant ic found to be able whils the second Defendant is set free,

s Though the A mharic version of Art. 180/3 of the Mearitime Code provides that the
carrier is lable for damage or loss of goods it carries from the time of loading 6]
discharge, and that it is not liable for live animals carried on deck, the English version
includes goods. This Ariicle is designed 1o exonerate the carrier from liability when
poodds carried on deck are damaged due to the very nature o fsea voyage apnditis
unimaginable to conclude that it is designed to exonerate the carrier from liability for
loss of poods that have lefi their oniginal positions and went issing. 1f the article iz to
be interpreted in the lamer sense, it can expose the servants of the carrier to unchecked
indiscipline and leaves the shipper without any legal protection and thiz makes the
interpretation flawed.

=  When a shipper loads goods on board a ship, in addition to stating the types and
quantity of poods, if it has alsa stated the value of each good, and this good is lost, the
cairier will have the ripht to claim the valoe. But if the value is not indicated, it is
provided under the Iaw that the liability of the carrisr is limited to 500.0¢ Bir per
package withowt taking into account the market value of the good or the wholesale
price of the manufacrurer.
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Judgment
Judges - Hailu Asmir, Redaée Baraki and Abdella Ali

The plaintiff alleged that he had delivered on Meskerem 7, 1997 to the agent
of first Defendant, five cartons of different items locked in 2 Toyota station
wagon car and one more carton of items, all purchased from abroad with the
intention of transporting the goods to Ethiopia on board a ship owned by the
Ethiopian Shipping Lines Corporation. T have received bill of lading Ne 001,
from the Ethiopian Shipping Lines Corporation that evidences the fact that it
had taken delivery of the car and items locked therein. However, upon
discharge of the goods at the port of Assab, it was found out that five cartons
of goods were mussing. Since the loss of the goods was mentioned mn
declaration No (001608, | have paid dity on the remaining items and cleared
them through second Defendant, who is a shipping and ¢learing agent.

Out of the goods that were locked in the car, [ have not received the following
items: a thulti system JVC video cassette estimated ai 6,000 Birr, an Akai rack
mouni Co ET with one L. tumer radio, a KAP lc turn tabie KXH cassette
recorder with a KH 41 amplifier estimated at 6000 Birr and their total estimate
is 12, 000 Birr.

Thus, since first Defendant has failed to take proper care for the goods and
did not attempt to search and return the goods, it is liable for the loss sustained
and the second Defendant, as a fransit and shipping agent that collects advance
commission, has the duty to collect goods from their port of discharge and
hand them over to me, the owner. However, since it has not attempted to
search for the lost goods and faited to discharge this obligation, it is liable for
the loss sustained.

Accordingly, both defendants are liable, but I cannot identify the party that is
liable ultimately. Thus, I pray that the court identify this and order it to replace
the lost items or pay 12,000 Birr which is the cost of the lost items, interest to
be calculated from the date of the institution of this case and expense and cost
incurred. The plamtiff has annexed different written evidences with his
statement of claim and submitted the same to this court.

Defendants have received the statement of claim and submitted their respective
staternents of defence written on Megabit 9, 1978,
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First Defendant submitted a preliminary objection on the ground that per Art.
23 of the bill of lading the plaintiff should have notified the defendant, about
the loss within three days. It has alsc presented the following defenses,
alternatively, in case the court may find the preliminary objection to be
untenable,

1. Itisindicated on the front page o fthe bill oflading that neither the
carrier nor the ship will be liable for goods put in a car.

2. The ship has no liability for goods carried on deck and in this regard,
bill of lading No 001 provides that neither the carrier nor the ship shall
be liable for loss of or damage to goods carried on deck. A shipper
cannot claim anything from the ship in this regard but take out
insurance policies for such losses or damages.

3. ¥ at all the defendant is said to be liable for losses or damages to
goods, m accordance with its contract and the law, as provided under
Art. 24 of the bill of lading, its liability is limited to a maximum of 200
UK Pounds only.

4. Since the relationship between the plaintiff and the defendant is based
on contract, the amount of damage to be paid is to be calculated based
on normal damage. Thus the invoices submitted should not be accepted
{ to determine the amount of damage.

The second Defendant on its part has argued that Hs duties are limited to
providing shipping and transit agency services. Accordingly, as regards import
items, its duties are to clear goods through customs based on documents it
receives from its customers or clients; send the same to the customer by any
means of transport available; and provide the customer with survey reports or
short landing certificates in cases when goods are lost or damaged. In the case
at hand, it has admitted the loss of the goods and attempted to search for the
goods at all ports visited by the ship but to no avail. It has thus, given to the
plaintiff a short landing certificate. Since it has discharged all its contractual as
well as customary duties 1t has no coniractual or legal duty to search for and
deliver goods lost afier discharge nor to pay compensation when goods are
jost. In case if defenidant can be made liable, plaintiff’s claim that the value of
the iterns amount to 12, 000 Birr is unacceptable, for the types of the video as
well as the radio are not mentioned on the bill of lading and no tax is paid on
them.

The plaintiff has submitied its response to defendants’ defenses on Ginbot 15,
1978.
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As regards the first Defendant defence, the terms added to the first page of the
bill of lading. are inserted by it and do not form part of the contract; the
statement written on the left hand margin of the bill pertains to {packages]
whose contents are not specified or not listed in the bill of lading. This is not
relevant, however, for the identities and types of Plaintiff’s goods are specified
and registered. Though the provision written in bold on the bill of lading
provide that the ship will not be Yiable for any damage sustained on goods that
are not in bundles, plaintiff’s goods were packed in cartons. Moreover, though
the bill provides that the carrier will not be liable for damages sustained by
goods cartied on deck, it does not provide that it will not be Hable for loss.

As regards the defenses of the second Defendant, the plaintiff responded that:
the defendant cannot escape liability by the mere fact of giving short landing
certificate; its allegation that it has sent cargo tracers is not substantiated by
evidence and it did not give the document to the plaintiff; its duties are not
limited to giving short landing certificates, but also includes: coordinating the
loading and unloading of goods on board or from ships respectively, and
making sure that documents of transportation are time saving and dependable.
Thus, it cannot escape liability for it has failed to discharge its duties with
efficiency and care. The plaintiff thus concluded its submission by praying for
a decision as stated in the statement of claim,

The court has thus studied the written arguments of the parties and ordered at
different stages of the proceeding for the submission of written explanations
and the annex of copies of the bill of lading and international conventions with
the file.

In addition to the verfications, we will look into the issues as to who should be
liahle per the plaintiff’s statement of claim, the applicability of the provisions
cited by the first Defendant regarding the loss of goods camied on deck, on the
party to be made liable and whether the plaintiff forfeits his right for not
instituting his claim within three days, in light of the relevant provisions.

It 1s provided under Art. 205 of the Maritime Code that any clause that relieves
a carrier from the liabilities imposed on the carrier by the provisions of the law
shell be null and void. Per the provision, first Defendant’s arghment that the
plaintiff will forfeit its right to bring action unless he institutes an action within
three days as provided under Art. 23 of the bili of lading limits the right to
bring action within one year and as provided under Art, 203 of the Marititme
Code and 1s thus untenable in the eyes of the law,
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As regards the claim that the carrier is not liable for loss of goods that are
carried on deck, the types/ nature, quantities and bundles of plaintiff’s goods
are stated in detail in the ©ill of lading, The first Defendant has imposed on
itself’ a confractual duty to transport the goods to their port of destination and it
has not denied that it has received the amount due for this service. The fact that
defendant’s institution is organized and structured to provide such types of
transport services demands no further explanation. The defendant has the duty
that emanate from the law as well as equity, to deliver the goods for which it
has collected its own service charge, ag it received them, except in those cases
in which it is accorded special rights.

The rights of the defendant are listed expressty under Art. 197 of the Code.
Other defects or grounds that can exempt the defendant from liability except
those listed in the Asticle cannot be incorporaied inte the law thus, the
defendant cannot avail them. The grounds that can exempt a cammier from
liability and listed under Ast. 197 are based on natural or man made causes and
they have no relevance with defendant’s pleas.

The Ambharic version of Art. 180(4} provides that though the ¢arrier is liable
for the goods from the time they are loaded till the time they are discharged, it
is not liable for live animals carried on deck, the English version includes
goods. The contentions of the parties in dispute are that while the first
Defendant argues that it has no lishility for any good carried on deck, the
plamuff however, contends that the Amharic version prevails over the English
and since the former limits the exemption to live animals only, the defendant
canmot be exempted from liability for other goods.

It appears proper to-say something about Art. 180(4} and the following are to
be taken mto account, Bt will be proper to determine why the law makes a
distinction between the carrier’s labilities for goods carried under or on deck
and the argument that the Amharic version prevails over the English is not at
issne here.

What is deck? What makes it different from the hatches (holds) or the inner
part of the ship? When the law provides that the carrier is not liable for
damages to goods carried on deck, does this include loss of goods? It will be
necessary to sce these issues in light of the law and say something.

A ship has an inner and outer pari. The inner part — batch/ hold — is a place
designed to keep goods protected from rain and hot air, and to keep them in a
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balanced temperature adequate to their nature. According to the oral statement
that this court gathered from an agent of the first Defendant: the deck is that
part of a ship wherein goods are exposed to shifting weather conditions and
salty waters of the oceans; bulky and durable cargoes that cannot be casily
damaged by such elements. are usually loaded on this part. As it takes months
for the ship to trave] from her port of shipment to discharge and during this
titne, there is a Jikelihood that goods carried on this part may come into contact
with contaminants that may reduce their value and may even make them totally
useless; and the law exempts a carrier taking afl these into account,

The focus of Art.180 (4) is exconerating a carrier from liability for total or
partial damages-io goods, and that of Art. 12 of the biil of lading is exonerating

the same for total or partial damages to goods resuliing from their natural
characteristics.

The plaintiff’s ¢laimn, however, is not a claim for compensation for damage to
goods carried on deck but, compensation for the vatue of or replacernent of
goods which the carrier has accepted for safe transport from port of loading to
discharge and listed in the bill, but are lost during voyage.

The point regarding the law as to whether partial or total damage includes
goods that have disappeared or are lost has to be raised at this stage. The
statement of the law, as discussed above, is, notwithstanding the fact thai a
carrier is relieved from liability for damages to goods carried on deck and
resulting from the elements of the sea which may reduce their value, it will be
unthinkable to conclude that [the spirit of the law] is to relieve the camrier from
liability for goods that have disappeared totally by leaving their original
positions. If the law is to be interpreted in light of the contenis of defendant’s
arguments, it can expose the servants of the carrier to unchecked indiscipline
and leaves the shipper without any legal protection and this makes the
interpretation flawed. Since Defendant’s argument leads to a flawed
interpretation, it has no legal basis. There cannot be any legal ground that can
relieve a carrier from liability for goods which it has received for safe transport
and on which it collected the service charge and that have disappeared either
due to the acts of the servants of the carrier or any other unknown cause, Thus,
since first Defendant has failed to handover the goods. that it has received to
transport from Rotterdam to Assab and whose quantity and type are stated in

the bill of lading issued to the plaintiff itis fully liable to the extent o fthe
damage suffered.
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We shall try to show that the extent of damage does not mean the value of the
property or replacing the goods in kind,

Had the plaintiff stated on the bill of lading the value of the goods, in addition
to their nature and quantity before shipment, he would have been entitled to
claim this amount. However, since he did not do that, the extent of ‘the
defendant’s liability is detennined by law to be 500 Birr per bundle or package
without taking into account the market price or the wholesale price of the
goods. Sec Art. 198,

Since the legal position is clear, we have not accepted plaintiff’s estimated
amount of damage. Thus, this cannot lead ‘'us to the issue of determining the
amount of damage and we have nothing fo add in this regard. Accordingly, it is
hereby u nanimously d ecided t hat t he first D efendant shall pay: 500 Birr for
each bundle of the goods in dispute and a total of 2,500 Birr, plus 9% imterest
to be calculated from the date of the 1nstitution of this claim tiil find! payment
and taking inte account the length of time taken in this litigation, 2 lump sum
of 500 Bimr as cost and expénses.

As regards the second Defendant, since the plaintiff has failed to. prove that it
is the canse for or has a role in the damage sustained or loss of the goods, it is
sent away freely.

This judgment 1s read today, Ginbot 11, 1981, in the presence of all parties to
the dispute.
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STATE OF EMERGENCY AND HUMAN RIGHTS UNDER THE 1995
ETHIOPIAN CONSTITUTTON

Yebenew Tsegaye Walilegne™
Introeduction

The universal and transcendental nature atiributed to human rights norms has
been the object of great controversies amongst human rights hawyers,
academicians and po]ic}mak&rs.l One of the controversies involves the
question of the derogability of human rights norms in situations of emergency.

In their day-to-day life, societies face exigencies that necessitate the
derogation or suspension of human rights. In fact, judging by what has
happened across the globe over recent decades, it can be safely said that
exigencies and tepsions arg almeost inevitable in the experience of any country.
According to a Report prepared by the International Commission of Furists in
1583, at any given time in recent history a considerable part of humanity has
been living under a state of emergency,™

The 1997 Annual Report of the UUN Special Rapporteur on States of
Emergency noted that “[i]f the list of countries thal have proclaimed, extended

" Rule of Law Pmoject Manager, United Nations Development Programme, Sudam Coumtry
Office. He was Lecturer in Law and Asgistant Dean of the Faculyy of Law, Addis Ababa
University and has LLM. in Int"l Hum. Rts. Law (susma cum laude), Noire Dame Law
School, {United States, 2004); Certif. in Int'l Law, Imternationai Law Seminar, United
Mations Office at Geneva (Switzerland, 2004); LLM., Dalhousie Law School, (NS, Canada,
2001); LL.B., (Distinction), Addis Ababa University {Ethiopia, 1997). My special thanks go
to Prof. Dinah Shelton (formerly at Notre Dame Law School and now at George Washington
University Law School, U.5.A.} for reading the first draft of this article with her trademark
meticulousness and making many insightful suggestions. The usnat disclaimer spplies here.
The opinions expressed here are purely personal and do not necessarily represent the stand
of UNDP in relation to the issues raised here.

There is a veritable mass of literature on states of emergency. For some of the most
compiebensive scholarly works on the subject, see Fitzpatrick: Hurnan Rights, supra note 1;
ANNA-LENA SVENSSON-MCCARTHY, THE INTERMATIONAL LAW OF HUMAN RIGHTS AND
STATE OF EXCEPTION WITH SPECIAL REFERENCE TO THE TRA VALY PREPARATOIRES AND CASE-
LAW OF THE INTERMATIONAL MOMITORING ORGAans (1998} [hersmafter Svensson-
McCarthy: Human Rights], JaMiE OrAA, HUMAN RIGHTS IN STATES OF EMERGENCY IN
INTERNATICNAL Law 1{1992) jhercipafter Oraa: Human Rights]; INTERNATIONAL
COMMISSION OF JURISYTS, STATES OF EMERGENCY: THEIR IMPACT ON HUMAN RIGHTS,
413{Geneva, 1933) [hereinafier ICT: States of Emergency]. ‘

? ICY: States of Emergeicy, swrpa note 1, at 413.



ot lifted a state of emergency during the last 10 years ... were transposed onto
a world map it would be distimbing to note that it wmﬂd cover almost tbree
quarters of the Earth's surface, and that no region would be left out.™
Similarly, in his Tenth Annual Report, the Special Rapporteur states that:

[AJt the very time these normative achicvements [the generation of
urman rights norms] came into effect, the world found iiself in the grip
of what amounted te an institutional epldem:c of states of emergency,
which, like a contagious disease infecting the democratic fovndations
of many societies, were spreading to couniries in wvirtually all
continents, particularly from the 1970s onwards.”

In 2001, the United Kingdom, following the 9/11 terrosist attacks on the
United States, declared a state of emergency and suspended the application of
Article 5 uf the ECHR, which ensures the right to Liberty and security of
individuals.” Likewise, as recently as September 2005, the USA was forced to
declare a state of emergency to address the aftermath of the devastating
destruction caused by hurricanes Katrina and Rita in New Orleans and Texas,
respectively. What is more, some countries like Israel live in a perpetual state
of emergency.®

By defimition, state of emergency challenges the very foundations and
threatens the existence of a nation.’ When exigencies occur, irternational
human rights instraments and domestic legislation give States a limited “‘grace
period” of exemption from their obligations fo respect and ensure human
rights. Thus, in such unfortunate circumstances the State is allowed to take

* UN Doc. E/CN.4/5ub.2/1995/20, 5 atpare. 11.

* PN Commission on Human Rights, Sub-commission on Prevention of Discrimination and
Protection of Minorities Forty-nimh session Agenda item 9(a), The Administration of Justice
and the Human Rights of Detainees: Question of Human Rights and States of Emergency,
Tenth Annual Report, EACMN.4/3ab.2/1997/19 {Juzne 13, 1997).

? Virpinia Helen Herning, Anti-Terrorizm, Crime and Security At 2061: Has The United
Kingdom Made a Valid Derogation From The European Cornvention oxt Human Rights? 17
AM. TR INT'L L. REV., 1263, 1264-1265{2002); UN Doc. E/CN.4/Sub.2/2003/39, pars §.

® Adam Mizock, The Legality of the Fifty-Two Years State of Emergency in Israel, 7 U .C.
Pavis I INT'L L. &POL'y, 223, 225 (2001)fhereinafter Mizock: State of Emergency in
lsrael). See alse UN Doe. EACN 42003/NGO¥Z33, 1 at para. 1; Gross ¢t &l argue that *{a]
state of emergency has become the norm, the ordinery state of affairs, in Northern Ireland.”
Oren Gross et al, To Know Where We Are Going, We Need to Enow Whete We Ars
Fevisiting States of Emetgency in Himear PIGHTS: AN AGENDA FOR THE 215T CENTURY 72,
95(Angela Hegarty et al, eds, 1999) [hercimafter Gross et al: Revisitimg State of

The Report by the International Commission of hmists likened states of emergency o the
notion of self-defense in penal law. See ICT: States of Emergency, supra note 3, at 413,
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hmlted measures to meet the demands of states of emergency as and when they
oceur.? Such measures may, inter alia, entail resu‘u:tmns or suspension of some
human rights and freedoms for a limited time.®

In a bid to arrest poteniial abuses, both intemational and regional
human rights instruments as well as domestic legislation ostensibly provide for
the situations that warrant declaration of a state of emergency, the impact of
emergencies on rights and freedoms as well as procedural requirements to
declare a state of emergency.'? They also expressly outlaw any derogafion from
what are commonly known zs non-derogable rights.

" Different siatespersons, political philosophers and scholars have emphasized the right of =
State to use e merpency powers i 6 order o save tiself from destruction. T homas Je ferson
thought that “[tihe laws of necessity, of szif-preservation, of saving our counfry when in
danger, are of higher obligation. To lose our country by a serupulous adherence to written
law, would be to loge the law itself, with life, liberty, property and these who are enjoying
them with us; thus absurdly sacrificing the end to the means” See, THE WRITINGS OF
THOMAS JEFFERSOW Z79-280{F. L. Ford, ed., 1593} Machiave]l maintained that “a strict
observanee of established laws [at all 'f:imea] will expose her [the Republic] to min”
Discourses, XXXIV as quoted in Venkat Iyer, States of Emergency-Moderating their Effects
on Human Rights, 22 DALHOUSIE L.J. 125, 128 &18%(Fall 1999) [hercinafter {yer: States of
Emergency], Clinton Rossiter referred de jure states of emergency as “constitational
dictatorship™ suggesting that in certain instmces even democratic governments have to make
use of emergemcy powers in erder to be able to retumn to their regular constitutional order.
CLINTON ROSSITER, CONSTITUTIONAL DICTATORSHIP- CRISIS GOVERNMENT IN THE MODERN
DEMOCRACIES, 5 (1948) a5 quoted in Svensson-McCarthy Human Rights, supra note 3 at 2;
Margaret Thatcher is quoted as saying: “To beat off your enemy in 2 war, you have to
suspend some of your civil hiberties for a time. Y#4, some of those measures do restrict
freedom. But those who choose to live by the bomb and the gun, and these who support
them, can't in 3ll circumstances be accorded exactly the same rights as everyone else. We do
somethines bave to sacrifice a litde of the freedom we cherish in order to defend ourselves
from those whose aim is 1o destroy that fieedom altogether™ as guoted in Oren Gross, “Once
More unto the Breach™': The Systematic Failure of Applying the Ewropean Convention on
Human Rights to Emtrenched Emergencies, 23 YALE I INT'L L, 437, 501 o6 (199%)
[hereinafter Gross: Omce More unto the Breach]. However, “the well-known English
comstitational scholar, Professor A.V. Dicey, was hostile to the idea of constitutional
guaranties of fundamental rights because the same constitution that guaranteed those rights
provided for ther suspemsion m tirne of national emergency and aliowed to determine the
existence of such emergency-the very government agzinst whom the right were most
nceded." Warbrick, The Protection of Human Rights, supra note 3, at 160.
® Svensson-McCarthy: Husman Rights, supra note 3, at 1-2,

" National laws and international instruments contain what is known as derogation clause
which regutates the i mpact of emergency on human right 8 ome ¢ onsider the d erogation
clause “as the “comerstone’ of the system ufhnnmnnghtspmtecﬁms,&ud as the mnst
important provision of human rights treaties.” See Oraa: Buman Rights, supra note 3, at 1,
ol citing the remarks made by Mr. Prado Vallejo, 2 member of the UN HR Committee, in
CCPR/C/SR 35 (1982), at 8, para.32.
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This article seeks to review the impact of states of emergency on
human rights under the Ethiopian legal structure. It makes a modest
atternpt to assess the adequacy of the Federal Constitution in preserving
human rights in 2 state -of emergency, a sifuation that warrants their
derogation,

The piece has two parts. Part [ provides a brief discussion of the
attempts made to define the term state of emergency and the situations that
justify declarations of states of emergency. In addition, it highlights the
govermng principles that come into play once a state of emergency 1s
declared.

Part Two presents a cusical overview of the constitutional and
institutional framework of state of emergency under the Ethiopian legal
system. This part also attempis to elucidate the organs of government with
whorm the power to declare emergencies resides, the preconditions that
need to be fulfilled for a valid declaration, and the protections against the
abuse of emergency measures. The nature of non-derogable rights and the
role of the Ethiopian courts in checking emergency powers are also
discussed and analyzed.

Before procesding any further, the writer wants to make one
preliminary remark. There exlsts a muldplicity/duplicity of terms used to
describe emergency situations.'' Phrases such as “state of siege,” “states ﬂf
exception,” “martial law,” “suspension of guarantees,” “state of emergency.”
“public emergency,” “state of alarm,” “state of defense,” and others are used in
different countries to describe a lack of normalcy in the political state of affairs
of a country.'? As a result, it has become a common practice for writers ta
make therr preferences of terminology at the outset. For instance, Joan
Fitzpatrick favers the term “state of emergency” as it “possesses the advantage

"Svensson-McCarthy: Human Rights, supra acte 3, at xxvi. For a very interesting discussion
concerning the termimology that. better describes the ‘crisis situaticn’ common to
emergencics, see Fizpatrick: Human Rights, supra note 1, at n.l (1994); Svensson-
MoCarthy: Human Rights, supein note 3, at xxiv; Iyer; States of Emerpency, supra note 10, at
130-132. See alse SUBRATA ROY CHOWDHURY, RULE OF LAW IN A'STATE OF EMERGENCY
12-15 (1989) [hereinafter Chowdinry: Rule of Law]. The Canadian Emerpency Act
recognizes foor different types of emergencies: “poblic welfare emerpency, public order
emergency, international emergency and war emergency. See Peter Rosenthal, The New
Emerpencies Act: Four Times the War Measurey Act, 70 ManNiTOBA L. J. 563, 565-
STH19MY

17 Grogs: Once More unto the Hreach, supra note 10 at 501 nd: Chowdhnry: Ruole of Law,

Supra note 16, art2.
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of breadth of reference to a wide variety of factual circumstances...”" This is
also the term preferred by the FDRE Constituation and will be used throughout
this Paper, save in cases where the context demands otherwise.

I. STATE OF EMERGENCY: AN INTERNATIONAL PERSPECTIVE
1. Scope of Application

All the major infernational and regional human rights instruments, with the
notable exception of the African Charter on Human and Peoples’ Rights
(hereinafter the ACHPR), recognize the right of States to suspend human right
norms contained therein in cases of exigencies that threaten the life of the
nation,' Similarly, these instruments lay down conditions and requirements for
a valid derogation, as well as enumerate certain rights that may not be
suspended or derogated even during the gravest of emergencies.

These instruments, however, differ both in their use of terminology of
the situations that jnstify derogation and their listing of non-derogable rights.
The ICCPR refers to “public emergency which threatens the life of the nation,”
the European Convention on Human Rights (hereinafter the ECHRY} to “war or
other public emergency threatening the life of the nation,” while the Inter-
American Convention on Human Rights (heretnafter the IACHR) to “war,
public danger, or other emergency that threatens the independence or security
of a State Party.”'® All the same, the derogation clauses in the above
instruments are “essentially equivalent in criteria, theory, and purpose.™'®

" Fitzpatrick: Human Rights, supra note 1, at 1; Oraa; Human Rights, supra note 3, at 2-3,
" Nicholas Baysom, States of Emergency in a Post-apartheid South Africa 21 CoLum. Hum.
Rrs. L. REV. 139, 142(1990) [herzivafter Haysom: States of Emergency].

' Asticle 4 of the IOCPR, International Covenant on Civil and Political Riphts, opemed for
signature Dec, 19, 1966, G_A. Res. 2200, 21 UN. GAOR. Supp. {(No. 16} at 32, UN. Doc. A/G316
(19673, 999 UN.T.5. 171; Article 15 of the ECHR, European Convention for the Protection of
Hurman Bights and Fundamental Freedoms, done Nov, 4, 1950, Bur. T'S. No. 5, 212 UN.T.5,
231, and Article 27 of the IACHR, Americen Convention on Human Rights, dene Nov. 22,
1959, CASTS. No. 36 at 1, OBA/SerL/YAL2Y, doc2, 1ev., DASOR OEA/Ser XKIXVILI,
doc.65, rev. |, cor.2 (Jan. 7. 1970), reprinted in 9 LL.M. 673 (1970),

16 Joan Hartman, Derogation from Human Rights Treaties in Public Emergencies 22(1) HARY.
INvL L. J, 1, 3 (1981); Ronald Si. J. Macdonald, Derogations under Article 15 of the
Eurcpean Convention on Human Righss, 36 ColM. ). TRANSNAT'L L. 225, 231(1997)
[bereinafier Macdomald: European Convention]. But see, Mizock State of Emergency in
Israel, supra mote 10, at 231, He points out there main differences berween the derogation
clauses of the IOCER and the ECHR, namely the FOCPR. has three more non-derogable rights
that are not included in the ECHR; it also tequares official declaration of state of emergency
end it oblipes states not to discriminate i taking emergency measures.
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States of emergency trace their origin back to the Roman Empire and
found their way almost in all contemporary political systems and international
human rights nstruments.!’ They portray one of the instances of a “head-on
collusion between state sovereignty and national security on the one hand, and
the growing international involvement in pmtechﬂég individual human rights
against state encroachment on the other hand.”’® In order to deflect this
tension, both international buman rights and natiopal constitations or
subsidiary laws lay down provisions, known as derogation clanses, which
regulate exigencies.'’

Accordingly, ICCPR recognizes the right of States Parties to derogate
from their treaty obligations in certain circumstances. Article 4 states that;
1. In time of public emergency which threatens the Life of the
nation and the existence of which is officially proclaimed, the
States Parties to the present Covenant may take measures
derogating from their obligations under the present Covenant to
the extent strictly required by the exigencies of the situation,
provided that such measures are not inconsistent with their other
obligations under international law and do not involve
discnmination solely on the ground of race, colour, sex,
language, religion or social origin.
2. No derogation from articles 6, 7, 8 (paragraphs [ and 2), 11,
5, 16 and 18 may be made under this provision.
3. Any State Party to the present Covenant availing itseif of the
right of derogation shall immediately inform the other States
Parties to the present Covenant, through the intermediary of the
Secretary-General of the United Nations, of the provisions from
which it has derogated and of the reasons by which it was
actuated. A further communication shall be made, through the
same intermediary, on the date on which it terminates such
derogation.

"7 Iyer: States of Emergency, supra note 10, at 128; Oraa: Human Rights, supra note 3, at 7;
Svensson-McCarthy: Bumen Rights, supra note 3, at 9. For a detailed discussion of the
history of states of emergency see Svensson-MeCarthry: Human Rights, supra note 3, ar 945,

™ Gross: Once More unto the Breach, supra note 10 at 441,

'* Ibid. There are three main differences between the derogation clauses of the ICCPR and the
ECHR, namely the JCCPR has three more non-derogable rights that are not inchuded in the
ECHR; it also requires afficial declaration of state of emerpency and it obliges states not to
discriminate in taking emergency measures. See, Mizock: State of Emerpency in Israel,
supra note 10, at 231. For the legislative history of Article 4 of the ICCPR and Article 15 of
the ECHR see, S vensson-McCarthyr Human Rights, s upa note 3; Manfred Novak, suprn
nete 31,
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Similarly, Article 15 of the ECHR states that “in time of war or other
public emergency threatening the life of the nation any High Contracting Party
may take measures derogating from its obligations under this Convention to
the extent strictly required by the exigencies of the situation.™”

Article 27(1) of the IACHR states that:

(iIn time of war, public danger, or other emergency that
threatens the independence or security of a State Party, it may
take measures derogating from its obligations under the present
Convention to the extent and for the period of time strictly
required by the exigencies of the situation, provided that such
measures are not inconsistent with its other obligations under
international law and do not involve discrimination on the
ground of race, coler, sex, language, religion, or social origin.

As opposed to the above three human rights instruments, the ACHPR
does not have a derogation clause. It, however, is full of limitations or
“clawback’ clauses that authorize States to suspended most of the rights in the
Charter.”' These clauses give wide latiude for States, under normal
circumstances {even in the absence of emergencies), to restrict the rights and
freedoms enshrined under the Charter in so far as such restrictions are done in
accordance with domestic laws of the States.”® Thus, it is perfectly legal for a

* European Convention for the Protection of Human Rights and Fundamental Freedoms (as
amended by Protocol No. 11}, November 4, 1950}, available ot
htp:/fwww.echr.coe.int/Convention/webConvenENG.pdf (1ast visited oo February 28, 2004).

* See for instance, Articles 6, 8, 9(2), 10{1) and (2) and $2(4) of the Charter. The enjoyment
of some of the rights in the Charter is “subject to law and order,” “within the law,” if one
“abides by the law," or “subject to the obligation of solidarity.” Other rights may be
restricted in order to protect “national security,” “public interest,” “public order” and “pubtic
health”, which according to one writer are “nebulons and open-ended phrases, not qualified
as ‘necessary in democratic soctety” [as in the case of the ECHR and IACHR]." GEORGE W.
MUGWANYA, HUMAN RIGHTS IN AFRICA: ENHANCING HUMAN RIGHTS THROUGH THE
AFRICAN REGIONAL HUMAN RIGHTS SYSTEM 389 {2003},

* Rosalyn Hipgins, Derogation under Human Rights. Treaties, 48 BYIL, 281,281¢1578)
[hereinafier Higgins: Derogation]. For further discussion of claw back clauses, see generally,
Dinah Shelton, The Promise of Regional Protection of Human Rights in THE FUTURE oF
INTERMATIONAL HuMAN RIGHTS 369-370 {Burns H. Weston et al. eds. & contributors,
1999); P. Takirambudde, Six Years of the Afican Charter on Human and Peoples® Rights:
An Assessment 7(2) LESOTHO L. J. 35, 508-52 (1991); Oji Umozurike, The Protection of
Human Rights Under the Banjul (African} Charter on Human and Peoples” Rights 1 AR, J.
INT'L L. 82 (1988) and R. Gittleman, The Banjul Charter on Haman and Peoples' Rights: A
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government to take away the rights recognized by the Charter by enacting a
domestic law.

2. PROBLEM OF DEFINING STATES OF EMERGENCY

It is impossible to foresee or to define the extent and variety of
national exipencies, and the correspondent extent and variety of
the means which may be necessary to satisfy them. The
circumstances that endanger the safety of nations are infinite,
and for this no constimtional shackle can wnse];f be imposed on
the power to which the care of it is comrnitted

As the above quotation sums it up, defining state of emergency has
proved to be a rather daunting task. In the words of the International Law
Association, it “is neither desirable nor possible to stipulate what particular
type or types of events wiil automatically constituie a public emergency within
the meaning of the term; each case has 10 be judged on its own merit taking
mto account the overnding concern for the continuance of a democratic
society.™ The word emergency is an “elastic concept,”capable of covering a
very wide range of situations and occurrences including such diverse events as
wars, famines, earthquakes, floods and epidemics. % The number, diversity and

Lepal Anafyeiz, in HUMAN RIGHTS AND DEVELOPMENT TN AFRICA 159 (C.E. Welch et al,
eds., 1984},

# Gross: Onece More unto the Brach supra nowe 10 at 439 n§ (1998) quoting Alexander
Hamilton, THE FEDERALIST No. 23 at 153 {Clinton Rossiter, ed., 1961).

¥ International Law Association Report 59(1984) as quoted in Draa Hurnan Rights, supra
note 3, at 31, Groys doubts whether it is possible to formmulate 3 working definition of the
terms that “would stand the test of aciual exigencies. Ir times of crisis, legal niceties may be
cast aside as luxurizs enjoyable only in times of peace and tranguiity.™ Gross: Once More
unto the Brach supra note 10, 2t 439,

¥ H. P. LEE, EMERGENCY POWERS 4(1984) as quoted in Gross: Once More unio the Breach,
supra note 10, at 501 n7.; Gross et zl: Revisiting Swtate of Emergency, supra note 19, at 80
n5; Mobamed M. El Zeidy, The ECHR and Stgies of Emergency: Article 13-A Domestic
Power of Derogation From Human Rights Obligation, 4 Sak DigGo INT'L L. I 277,
280(2003) (hereinafter El Zeidy: The ECHR and States of Emergency].

* Gross et al: Revisiting State of Emergency, supra note 8, at 79; Macdonald argues that “{tjhe
types of situations that may occur in a state moge from ordinary, through extraordinary, to
the ‘excepticnal’ circumstances of a public smergency, although the distinctions are
unclear.” Macdonald: Evropean Convention, supra note 23 at 233, Likewise, Yoram Dinstein
says that “the absence of a consensus as 1o when a public emergency occars [mesns that] it is
by no mesns plain when exactly a Stawe is allowed by intermational hwmdmogammm
obligations to fespect and énsure luman nghts.” Yoram Dmstein, The E,ejam‘f of thg
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complexity of emergency regimes that exist at any given point in time as well
as the profusion and inexactitude of terminology employed in different legal
systems make the term not amenable to a precise and a single definition that is
acceptable on both sides of the Atiantic.”’

Nenetheless, “state of emergency” has been defined in tediously many
ways. First, Article 4 of the ICCPR refers to a public emergency as a calaimity
that “threatens the life of a nation,” while the European Commissicn defined
“public emergency” as “z situation of exceptional and imminent danger or
crisis affecting the general public, as distinct from particntar groups, and
constituting a threat to the organized life of the community which composes
the State in quu*::sti-:}n.”’28E

Similarly, the Paris Minimum Standard of Human Rights prepared by
the Imternational Law Association (ILA) defines states of emergency as “an
exceptional siuation of cnsis or public danger, actual or eminent, which
affects the whole population of the area to which the declaration applies and

constifutes threat to the organized life of the community of which the state is
composed "

1t is possible to make distinction between de jure and de facio states of
emergency. De jure emergencies are emergencies put in place after all the legal
and institutional requirements for their declaration and implementation under
domestic law and international humman rights instruments are fulfilled.*® The
second types of emergencies, de facto, are “undeclared, emergency regimes
and ambiguous situations.”*' They are “situations of a purely political nature,”
(in government) which cannot be justified in ternns of the constitution or

Protection of Humen Rights During Armed Conflicts and Periods of Emergency and Crisis,
in THE REFORM OF INTERNATIONAL INSTITUTIONS FOR THE PROTECTION OF HUMAN RIGHTS:
FIRgT INTERNATIONAL COLLOGUIUM ON HUMAN RIGHTS 337, 349(1993). See also, El Zeidy,
The ECHR and States of Emergency, supra note 34, at 281,

*' lyer: States of Emergency, supra note 10, at 133.

* Lawless v. Ireland, 1 Bur. Ct. HR. (serB) at 56{1960-1961). See also Lawless (Court), 3
Eur. Ct. HE. {ser.A) 1960-1961}.

P Art'1{b) of the Paris Minimum Standards of Human Rights Nonms in a State of Emergency.
The full text of the Standard appears tn Richard B. Lillich, The Paris Minimum Standards of
Human Rights Norss in o State of Emergency, 79 Am. 1. INT'L L., 1072, 1072{(198%)
[bereinafier Lillich: The Paris Minimure Standards).

* States of Exception in Turkey: 1960-1980 in ICJ: States of Fmergency, supra note 3, at, 312

*! Iyer: States of Bmergency, supra note 10, at 133; States of Exception in Timkey: 1960-1980
in ICT: States of Emergency, supre note 3, at 311-312,
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previously established laws™* Dg Jacto emergencies usually arise when a
government resoris to its emergency powers without complying with the legal
or constitutional preconditions for the declaration of states of emergency, or
when the measures are extended beyond the formal termination of a declared
state of emergency.” In some instances, 2 state of emergency that was declared
in full compliance with all the conditions for its declarations may outlive the
period for which it was intended and easily becomes a perpetual state of
emergency.”

Some writers equate emergency rule to a state of necessity “which
recognizes the right of every sovereign state to take all reasonable steps
needed fo protect and preserve the integrity of the state...™ The
overarching purpose of the right of States to resort to self-defense in case
of exigencies is fo “balance the most vital needs of the State with the
strongest protection of human rights possible in the circumstances.”™ It
should be noted that the adjustment “is not between the State and the
ndividual,” but rather it i1s “between the individual’s rights and freedoms and
the rights and freedoms of the community.™

There is a plethora of evidence that shows the direct correlation
between state of emergency and gross human rights violations. In many
instances, emergency powers tend to be abused by governments to dispel any
pelitical dissent and perpetuate their tyrannical rule; The world has witnessed
grave viclations of human rights in the last couple of decades under the guise
of states of emergency, declared or otherwise.”® According to Joan Fitzpatrick,
“[glovernments have frequently succumbed to the temptation to deflect
criticism of their human rights violations by pleas of “emergency.” Officials

** Iyer: States of Emergency, supra note 10, at 171; IC]: States of Emergency, supra note 3, at

413

** ICY: States of Emergency, supra note 3, at 413, Iyer: States of Bfergency, supra note 10, at

171,

* ICT: States of Emergency, supra note 3, at'415. As one of the contributors said it, in
Uruguay “people have become accustomed to the emergency régime to the point that it has
become the normal machinery of government.” States of Excepiion in Uruguay, ICT: States

of Emerpency, supra note 3, at 358,

** Iyer: States of Emergency, supra note 10, at 128.

% Macdoneald: Evropean Convention, supra note 23 5t 225,

! Higgins: Derogation, supra note 30, at 282,

*® Oraa: Human Rights, supra note 3, at 1.
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may even be ternpted to manufacture crises in order to justify their denials of
fundamental rights.”**

3. PRINCIPLES GOVERNING STATES OF EMERGENCY

As discussed above, some of the major international human rights treaties
recognize the right of States parties to derogate from some of their obligations
under the treaties in exceptional situations. Such a right is meant to enable
governments to save t the State, not a specific gavemnment, from destruction as a
result of exigencies.*® The treat:les, however, do not give 2 carte blanche to the
States parties. Instead, they impose a number of conditionalities for the
legitimate exercise of the right of States to restrict some of the rights contained
therein. These preconditions and requirements are inteénded to strike a balance
between the needs of the State and the rights and freedoms of individuals as
most of their rights are protected even during exigencies.” These principles,
which “form the core of the ‘Iegal regime of the derogation clauses’... fimetion
to minimize the danger of usturpation or abuse of the d&rnganun power by
establishing a set of criteria by which any particular exercise of that power may
be evaluated.”?

The five substantive principies require that for valid states of
emergency, the government which intends to resort to emergency powers must
prove a) the existence of an exceptional threat to the security of the state or its
people; b) the emergency measure that is going to be taken is propertional to
the threat posed; c) that there will be no d erogation from certain rights and
freedoms, known as non-derogable rights; d) that the emergency measures are
not going to be used in a discriminatory manmer; and €} the compatibility of all

® Joan Fitzpatrick, Protection against Abuse of Concept of “Emergency” in HUMAN RIGHTS:
AN AGENDA FOR THE NEXT CENTURY 203, 203{Louis Henkin et al, eds., 1994) [hereinafter
Fitzpatrick: Protection agaiost Abuses].

® UN & International Law Association, Human Rights in the Administration of Justice: A
Manual on Human Rights for Judges, Prosecutors and Lawy ers {Professional Trammg Series
No. 8, Chapter 16, 2003} available at bttp://www ynhchr. 821
[hereinafter UN &ILA: Human Rights); Margaret DeMerieux, The Regbne.r far Staies of
Emergency in Commonwealth Caribbean Constitutions, 3 J. TRANSMAT'L L. & PoL'y, 103,
1031994 ) hereinafier DeMerieux: Emergency in Commonwealth Caribbean],

*' UN & ILA; Huma Rights, supra note 71, at 821.

*7 Gross: Once More Unto the Breach, supra note 10, at 448; Oraa: Human Rights, supra note
3,at3,
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emnergency measures with the State’s other infernational obligations.** We may
sketch each of these principles as follows.

1.1. Overview of the Principles Governing Derogation
3.1.1. Strict necessity and proportionality

Despite the fact that there is a difference in phraseology, international humnan
rights instruments require that an exceptional threat that “threatens the life of
the natmn must exist before a State could be allowed to suspend rights and
freedoms,® The exigency must “imperil some fundamental elementis of
siatehood or survival of the populations; ** be provisional or temporary in
nature, bf: lI]IIIHIlEIlt, 7 and be of such character that it threatens the natign as
a whole® Some of the exigencies include, hut are not limited to, public health
threats, economic calamities, natural disaster,*” war, internal or external armed
conflict, acts of subversion and insurrection, and “anything that puts the
security of the State in peril.™

“* See Article 4 of the ICCPR, Article 15 of the ECHR, and Asticle 27 of the American
Convention of Human Riphts. Incidentally, the African Charter of Human Rights has ne
comparable derogation clause.

¥ Articles 4(2) of the ICCPR and Article 15 of the ECHR.

% Pitzpatrick: Hurnan Rights, supra note 1, at 56; Fionnuala Ni Aolain, The Fortification of an
Emergency Regime, 5% ALB. L. REv. 1353, 1367(1996) [hereimafter Aolain: Emerpency
Regime]. For detatied discussion see section 2.5.1.

* Chowdbury: Rule of Law, supra note 16 at 27-2%; But see, John Quigley, [srael's Forty-Five
Year Emergency: dre There Limits to Derogation from Human Rights Obligations? 15
MICH. J. INT™L. L. 491, 491 (1994) [hereinafter Quigley: Are There Limits],

* Oraa: Human Rights, supra note 3, at 27; Aolin; Emergency Regime, supra note 79, at
1386, Macdonald: European Convention, supra note 23 at 241; Chowdhury: Rule of Law,
L Tupa note 16, at 27-29.

* Oras: Human Rights, supra gote 3, at 29; Chowdbury: Rule of Law, supra note 16, at 3729
¥ Higgins: Derogation, sipra note 30, at 287,

* Macdonald: Evropean Convention, supra note 23 at 233; Quigley: Are There Limits, supra
note 80 at, 492-493; L.C. Green, Derogarion of Human Rights In Emergency Sitations, 16
Can. YBIL. 92, 105-106(1978). Joan Fitzpatrick, however, maintains that the
“{slatisfaction of tecknical criteria for.the existence of a state of war is neither necessary nor
sufficient for derogation from human rights treaties, though it bears obvicus Importance with
respect to the applicability of intemational humanitarian law. Perogation would not be
permissible in the case of a war that did pot threaien the “life of the naton® or ‘the
independence or security” of the derogating State.” Fitzpatrick: Human Rights, supra note 1
t 37, Haysom argues that the failure to adeguaiely provide for nght to derogate would mean
that the derogations will occur outside the law, without the law, without Jegal limitation or
formal proclamation.” Haysom: States of Emergency, supra note 19 at 143,
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The derogating state has to demonstrate that the measures it could have
taken under ordinary laws would not have been sufficient to meet the danger
posed by the exigencies,ﬂ In frefand v. United Kingdom, the European Court
of Human Rights held that the UK. was “reasonably entitled to consider™ that
the measures that were available under ordinary laws were not suitable or
adequate fo meet the danger posed by the IRA terrorist activities.”® The Court
also considered the question in the Lawless case and ruled that “the application
of ordinary law had proved unable to check the growing danger which
threatened the Republic of Ireland.™

The measures taken to avert the crisis should also be proportional to the
threat posed by the crisis. Hence, suspension of rights and freedoms of citizens
should be limited to the extent strictly required by the situation on the ground.
The non-derogation clauses of the ECHR. and the ICCPR state that restrictions
placed on rights and freeédoms in times of public emergency must be limited
“to the extent strictly required by the exigencies of the situation.”™ Thus,
“emergency power cannot be used to destroy the guaranteed rights altogether
or to impose unwarranted Jimitations on their exercise.™* In other words, the
principle of proportionality proscribes “unnecessary suspension of specific
rights, greater restrictions on those rights than necessary, or the unnecessary
extension of the geographical area to which the state of emergency »211:!;‘.&11".«?:9..”55

Similarly, the emergency measures taken by a derogating State must be
connected to the emergency, i.e., they must be prime facie suitable to reduce
the crisis and must be commensurate with the severity of the threat posed.®
Implicit in the element of severity is the requirement of restricting the
measures to areas that are affected by the emergency and only to the extent
necessary.”’

According to the Human Rights Committee’s General Comment on
Article 4 of the ICCPR, the requirement of proportionality “relates to the
duration, geographical coverage and material scope of the state of emergency

5! Macdonald: European Convention, supra note 23, at 243,

* freland v. United Kingdom, 25 Eur. Ct. H. R (ser. A) 2t 84 (1987).

* article 4(1) of the ICCPR and Article 15(1).

H Chowdhury: Rule of Law, supra note 16, at 102,

* Grossman: Examination of Stare of Emergency, supra note 45, at 35-52,
* Macdonald: European Convention, supra note 23, at 24344,

7 Ihid., at 244,
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and any measures of derogation resorted to because of the emergency.”™® The
Human Rights Committee added that:

the mere fact that a permissible derogation from a specific
provision may, of itself, be justified by the exigencies of the
situation does not obviate the requirement that specific
measures faken pursuant to the derogation must also be shown
to be required by the exigencies of the situation. In practice, this
will ensure that no provision of the Cavenant, however validly
derogated from will be entirely inapplicable to the behaviors of
the State Party. When considering States Parties” reports the
Committee has expressed its concern over insufficient attention
being paid to the principle of proportionality. ™

The punciple of properttonality, thus, requires States to provide careful
justification not only for their decision to proclaim a state of emergency but
also for any specific measures based on such a proclamation.* If States purport
to invoke the right to derogate from the Covenant during, for instance, a
natural catastrophe, a2 mass demonstration including instances of violence, or a
major industrial accident, they must be able to justify not only that such a
situation constitutes a threat to the life of the nation, but also that all their
measures derogating from the Covenant are strictly required by the exigencies
of the situation.*’

In the opinion of the Comunittee, the possibility of restricting certain
Covenant rights, for instance, freedom of movement (article 12) or fresdom of
assembly (ariicle 21), is generally sufficient during such situations and no
derogation fmm thc provisions in question would be justified by the exigencies
of the situation.”

As the Enropean Human Rights Court maded in the Lawless case, real
and effective safeguards must 3190 be provided in order to curtail any possible
abuse of emergency powers.® According to the Court, the inclusion of a
number of safeguard measures in the Emergency legistation (Act) and its
subsequent amendment, limited the acts of the government tio those that are

*® General Comment No. 29, at 2 Para. 2; Chowdhury: Rule of Law, supra note 16, at 103;
Macdonald: European Convention, supra note 23, at 243

* General Comment No. 29, at 2-3 Para, 4

“ Ibid,

! Geperal Conement No. 29, at 2-3 Para. 4.

* General Comment No. 29, at 3 Para. 5.

® Lawless case, 1 Eur. CL H.R. (Ser. A) (1961), at Para, 42.
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strictly necessary to address the situation.* The Court also emphasized the
importance of the supervision by the Irish Parliament, which possessed the
power to revoke the declaration of emergency by receiving detailed
information about the enforcement of the Act.® The safeguards provided by
the Act were deemed to be of particular importance in determining that 1he
measures taken by the government were “strictly required by the exigencies of
the situation,”*

31.1.2. Non-discrimination

The principle of non-discrimination requires that emergency measures
adopted by the derogating State should not entail discrimination solely on the
basis of race, colour, sex, langnage, religion or social origin or any other status.
Article 4 of the ICCPR stipulates that in time of public emergency which
threatens the life of the riation, the State parties to the Covenant tnay take
mieasures derogating form their obligation under the Covenant to the extent
strictly required by the exigencies of the situation, provided that such measures
do not involve discrimination solely on the ground of race, religion, sex, ethnic
group, politicat betief or other status. Article 15 of the ECHR does not contain
a specific prehibition against discimination in the application of emergency
measures. Under Article 1 of Protocol 12 to the Convention, however, it is
uniawful for a High Contracting Party to discriminate on the basis of the
above-mentioned grounds.

It should be stressed that the prohibition of discrimination under Article
4 of the ICCPR is in addition to the stipulations under Articles 2(1} and 26.
According to Prof. Grossman, “[t]he multiple reference[s] to this prohibition,
not unusual in interpational instruments related to the protection of human
rights, serve to codify what is already a2 fundamental principle of fus cogens:
the total proscription of any form of discriminatory treatment based [the above
grounds.]™ Besides, to the extent that a High Contracting Party to ECHR is
also a State Party to the ICCPR, derogatory measures that discriminate based
cn those grounds would be a violation of the principle of consistency
incorporated under Article 15 of the ECHR.®

 Ihid.

 Ibid.

% Lawless case, | Ear. Ct. LR (Ser. A} {1961), at Para. 35

¥ {irossman, Examination of State of emergency, supre note 37, at 35-52.
% UN & ILA: Human Rights, supra note 81, at 879.
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3.1.3. Compatibility with other Obligations

According to the principle of consistency or compatibility, states may derogate
from hutnan rights nerms provided that such measures are not inconsistent
with their other obligation undertaken under international law. This criterion is
intended to create compatibility, concordance and complemetarity among the
different obligations of the derogating State under international law and
maintain better protection of human rights in crisis situations. Both under
Article 15(1) of the ECHR and Arficle 4 of the [CCPR, a State may suspend
nights only if the measures it has taken are “not inconsistent with its other
obligations under intemational law.™ Hence, the derogating State has to make
sure that the emergency measures it takes are in conformity with its obligations
under the particular human rights treaty to which it is a party and other
intemational law norms. Thus, the obligation of consistency (compatibility)
may h.a;:ﬁ the effect of expanding the list of non-derogable rights discussed
below.

In Brannigan v. United Kingdom, the European Human Rights Court
entertained the question whether the United Kingdom’s public announcemeit
of a state of emergency in Northern Ireland was enough to meet the
requirements of an official proclamation of a state of emergency under Article
4 of the ICCPR. The Court noted that the statement of the Secretary of State
for the Home Department to the House of Commons “was formal in character
and made public the Government's intentions as regards derogation, was well
in keeping with the notion of an official proctamation.™”

The requirement that the right o f states to suspend rights should be
compatible with its other international law obligations reflects the overlap and
divergence between international human rights law and other systems of
interniational law in general and international humanitarian law norms, such as

* In 2 similar vein, Article 53 of the ECHR states that a High Contracting Party could not use
the Convention to justify limitations or derogation from any of the human rights cbligations
that it has aceepted nnder its own domestic law or any other agraement to which it is a party.

™ Macdonald: Furopean Convention, supra note 23, at 246; P. VAM DUK et al, THEORY AND
PRACTICE OF THE EUROPEAN CONVENTION OM HUMAN RIGHTS 555(2d. ed., 1990}, DAVID. L.
HARRIS, et ], THE LAW OF THE EUROPEAN CONYENTION ON HUMAN RIGHTS S03[LSer

" Brannigan v. United Kingdom, Para 73,
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the Geneva Conventions, in particular.”™ The four Geneva Conventions and
their Additional Protocols are not subject to suspension even in case of
emergency, “since the very purpese of their adoption was to provide rules to
govern situations of armed conflict””* A noted scholar emnphasizes the
complementarity and non-exclusiveness nature of the protective norms of
international law, especially international human rights law and mnternational
humanitarian law norms in states of emergency. He argues that:

Ideally, there should be a continuum of norms that protect human
rights in all situations, from international armed conflicts at one
end of the spectrum to situations of non-armed internal conflicts
at the other. In every situation, either there should be -a
convergence of humanitarian or human rights norms, or at least

one of these two systems of protection of human rights should
clearly apply.”

3.2, Non-Derogable Rights
3.2,1. Substantive Rights

Even if a State declares emergency in full compliance with the
aforementioned couditions, there are certain “‘core™ human rights norms from
which ne derogation is allowed. Stated in simple terms, the principle of non-
derogability prohibits States from suspending the rights that are specifically
mentioned as non-derogable even under the gravest states of emergency.
According to this principle, even in a situation of a state of emergeucy, there
are certain fundamental rights and freedoms which can never be suspended or
derogated from.

The list of these rights differs from treaty to treaty and, as we shall see,
there s 4 general trend of expanding this list aithough the proposals have not
yet attained universal acceptance. The non-derogable rights that are listed

* Hernan Montealegre, The Compasibility of ¢ State Party's Derogation Under Human Rights
Conveniions with fis Obligations Under Protocol If and Common Articles 3, 33 Am. UL L.
REV. 41, 44 {1983) [hereinafter Montealegre: Compatibility of a State Part’s Deregation).
" Montealegre: Compatibility of a State Part’s Derogation, supra note at 108, &t 44.
™ Theodor Meron, O the Inadequate Reach of Humanitarian and Human Rights Law and the
g New Fstrument, 77 Am J, Int'l L. 589, 589(1983) {Note and Comment). See

vage, Draper, elativnshipy between the Human Rights Regime and the Law of Armed
FogMilea s, Y. & HUM, RTs. 191 (19713},
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under Article 4(2) of the ICCPR are: Article 6{the right to life), Article
T{freedom from torture or to cruel, inhumane or degrading treatment or
purishment), Article8 (prohibition against slavery or to be held in servitude),
Article 11{(imprisonment for the inability to discharge contractual obligation),
Article 15 {prohibition against ex-post facto criminal law), Article 16(the right
to he recognized as a person before the law)} and Article 18 (freedom of
thought, conscience and religion). In contrast, under Article [5 of the ECHR,
Asticle Z (the right to life), Article 3 (prohibition against torture, ichumane or
degrading treatment or punishment), Article 4(1) (prohibition against stavery
or s ervitude), and Article 7 (non-retroactivity o f c riminal | aws) are the only
non-derogable rights. Article 3 of Protocol 6 and Article 2 of Protocol 13 to the
ECHR also prohibit derogation under Article 15 of the Convention.

As can readily be observed, the above twe humarn rights treaties
recogmize, in commod, four rights as non-derogable, namety, the right to life,
the right to be free from torture and other inhumane or degrading treatment or
pumishment, the right to be free from slavery or servitude, and the rule of no ex
post facto criminal laws. According to Jamie Oraa these four rights have
attained the status of jus cogens norms of intemationat law.”

According to Joan Fitzpatrick, the criteria for making certain rights
non-derogable in the case of the [CCPR are: first, some of those rights are
absolutely fundamental and indispensable for the protection of human beings
and, second, derogation from some of those rights during states of emergency
would never be justified because they have no direct bearing on the
emergenﬂy.ﬁ By the same token, the Human Rights Committee maintains that
“[t]ke proclamation of certain provisions of the Covenant as being a non-
derogable nature ... is to be seen partly as recognition of the peremptory nature
of some fundamental rights ensured in freaty form in the Covenant {e.g..
articles 6 and 7). However, it is apparent that some other provisions of the
Covenant were included in the list of non-derogable provisions because it can
never become necessary to derogate from these rights during a state of
emergency (e.g., articles 11 and IE).”T" But these criteria seem not to have
been consistently applied because there are some rights which seem to have no
less fundamental importance but have nonetheless not beer included in the list

™ Oraa: Humnan Rights, supra note 3, at 96.

? Fitzpatrick: Protection against Abuses, supra note 62, at 209; Oraa: Human Righis, supra
oote 3, at 94; General Comment 29, at 4-53, Para. 11,

7 Geperal Comment 2%, at 4, Para. 11,
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of non-derogable rights. As a result, there has heen, as of late, calls to broaden
the list of these rights.

The Paris Minimum Standards which were adopted by the ILA in 1984
contain “a set of minimum standards governing the declaration and
administration of states of emergency that threaten the life of a nationm,
including sixteen articles setting out the non-derogable freedoms to which
individuals remain entitled even during states of emergency.”” Likewise, the
Siracusa Principles on the Liritation and Derogation Provisions in the ICCPR,
that came out in 1985, make a siinilar recommendation of making the right to
fair trail non-derogable,” Again the Queensland Guidelines for Bodies
Mowitoring Respect for Human Rights during States of Emergency, approved
by the TLA in 1990, endorse the recommendations of the above two standards
and ask for making the right to fair trail non-derogable.®

The UN Human Rights Committee too seeks to enlarge the list of non-
derogable nights by adding the rights to fair trial and personal hiberty as non-
derogable provisions. It strongly suggests that the wiit of kabeas corpus should
be a non-derogable right,¥ In General Comment No. 29, it states that:

It is inherent in the protection of rights explicitly recognized as
non-derogable in article 4, paragraph 2, that they must be
secured by procedural guaramtees, including often judicial
guarantees. The provisions of the Covenant relating to
procedural safeguards may never be made subject to measures
that would circumvent the protection of non-derogable rights.
Article 4 may not be resorted to in a way that would result in
derogation from non-derogable rights. Thus, for example, as

article 6 ofthe C ovenant is non-derogable in its entirety, any
trial leading to the imposition of the death penalty during = state

™ Chowdhury: Rule of Law, supra note 16, at 1. For the list of the proposed non-derogable
nghtﬁ to a fair trail, see Lillich, The Pars Minimum Steodards, supra note 40, at 1079,
* The Siracusa Principles on the Limitation and Derogations Provision in the Interational
Covenant om Civil andd Political Rights, 7 Hum, RTs. €. 3, 12-13(1985).
¥ Richard B. Lillich, Queensland Guidelines for Bodies Monitoring Respect for Human Righis
during States of Emergency 85 AML 1. INT'L L, 716,716 {1991) [hereinsfler Lillich:
Queensiand Guidelines].
" Annual Report of the Human Rights Committee, UN. G.A.O.R., 46th Sess., Supp. No. 40, t
120, VN Doc. ASS40, at 2(1994),
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of emergency must conform to the provisions of the Covenant,
including ail the requirements of articte 14 and 15.

In the same vein, the Inter-American Court of Human Rights, in its
Advisory Opinion of January 30, 1987, asserts that the writ of habeas corpus
and amparo, which are not specifically included in the hist of non-derogable
rights under Article 25, “may not be suspended. because they are judicial
guarantees essential for the protection of the rights and freedoms whose
suspension Article 27 (2) prohibits™.*

3.2.2. Procedural Safegunards

Articie 41} of the ICCPR makes it a requirement that a State which wishes to
suspend rights and freedoms has to first “officially proclaim™ the existerce of
the emergency threatening the life of the nation. In other words, the principle
of proclamation proscribes a States’ resort to emergency measures without a
prior official proclamation of a state of emergency.®

The official proclamation of a state of emergency serves a nunber of
important purposes. First, it prevents an arbitrary use of emergency powers in
events that do warrant suspension of rights. By compelling States io make the
existence of emergency public, the principle tries “to reduce the incidence of
de facto states of emergency by reguiring states to follow formal procedures
set forth in their own municipal laws.”** “QOfficial proclamation by the political
organs of a sfate, its legislature and executive, has the important effect of
pubhcmmg the existence of the crisis and of possible derogations from normal
standards,”® According to the UN Human Rights Committee, the official
proclamation of state of emergency:

B General Comment 29, sF6 Para. 15,

¥ IACHR, Advisory Opinion OC-8/87 of January 30, 1987, which appears in THOMAS
BUERGENTHAL & DINAM SHELTON, PROTECTING HUMAN BIGHTS (N THE AMERICAS: CASES
AND MATERIALS 492(1995}.

¥ Gross: Omce More unto the Brach, supra rote 10, af 445449,

B bid. at 449; N. Questaux, Smdy of the Implicatione for Human Riphts of Recent
Developments Concerning situations Enown as States of Emergency, UN. Doc. E/CN.4/Sob
198215, July 27, 1982, at 12; Chowdiury: Rule of Taw, supre note 16, at 28-29;
Fitzpatnick: Humar Rights, stz pote 1, 2t 5% Orza; Hiomn Rights, supra note 3, at 34.35,
Joan Hartrnan argues that the principie of proclamation aveids ex post ficto explanations for
the violatiens of rights. See Joan F. Hattman, Working Paper for the Committee of Experts
on the Article 4 Derogation Provision, 7 HUM. RTS. €). 89, 93{1985).

* Macdonald: European Coaventica, supra note 23, at 250. H:argmsthat“[ﬂtlspathaps
unrezlistic to expect states in the nadst of a crisis threatening their contimied existence o
comply with a requirement of prior notification.” 7d. He also laments the lack of a “review
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[T}s essential for the maintenance of the principles of legality
and the rule of law at time when they are most needed. When
proclaiming a state of emergency with consequences that would
entail derogation from any provision of the Covenant, States
must act within their constitutional and other provisions of law
that govern such proclamation and the exercise of emergency
powers; it is the task of the Committee to monitor that the laws
in question enable and secure compliance with article 4. ¥

Secondly, the official declaration of emergency notifies the population
as to “the exact material, territerial and temporal scope of the application of
emergency measures and their impact on the exercise of human r'i,ghts.”"s‘s
Thirdly, it also helps for domestic supervision by the legislative and judicial
organs of the gm:rf:rm:rnf::ﬁt.3":I

As an extension to the requireinent of public declaration of
emergencies, States are required to inform, in a timely menner, the other
contracting parties to the treaties that they are temporarily unable to discharge
some of their treaty obligations. In order t6 cheéck whether derogations from
human rights are necessary and proportional to the datger posed by the
exigencies, derogations are “subject to international scrutiny and review.” In
tine with this, both the ICCPR and ECHR require States Parties to notify he
Secretary General the declaration and termination of states of ernergency.

Article 4 of the ICCPR stipulates that any State party to the Covenant
availing itself of the right of derogation shounld immediately inform the other
States parties, through the interraediary of the Secretary General of the UN, of
the provisions from which it had derogated and the reasons by which it was
actuated. The ICCPR also provides for a similar notification requirement when
the derogation is terminated,

Article 15(3) of the ECHR requires that a derogating State “shall keep
the Secretary General of the Council of Burope fully informed of the measures

mechanism of a state's measures before they are instinuted and before likely wiolations of the
convention and burmen rights ocour.” 1.

¥ General Comment 29, at 2, Para. Z.

® Nowak: Commentary, supra nots 27, at 80.

;1] Thid,

* Higgins: Derogation, supra note 40, at 283.
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which it has taken and the reasons thereof” High Contracting parties are
obliged to notify the Secretary General when derogation ceases,”

The purpose of notification is to inform the other Contracting States to
the instruments and the organ entrusted with the supervision of the
instruments. A Commentary on the ECCPR states that derogations are “a matter
of gravest concern and the States parties have the right to be notified of such
situations™’so that they will be informed of “what the situation of the
dcmgatmg state is in regect of the treaty, and accondingly fo be able to
exercise their own rights.’

The ICCPR and ECHR. do not set specific time limits within which the
State invoking the right to derogate has to notify the other Contracting Parties.
In the Lawless case, Ireland’s notification of the Secretary General about the
measures it had taken demgatu’lﬁ from the ECHR within twelve days was
considered “sufficiently prompt.”

In the Greek case, aithough it fuifilled the “prompiness” prong, the
Respondent government failed tc specify the reasons that necessitated
derogation from Article 1 5 of ECHR and provide the text of the emergency
decree up until after four months of the declaration of emergency.’® The Court
ruied that the Gnvmmt failed to meet the requirements of Asticle 15(3) of
the Convention.*

What is more, both instruments do not provide any guidelines as to
what type of information should be included in the notification to the
appropriate organs. Louis Henkin argues that [a] key weakness of Article IV
(3),.. ‘.IS that it fails to require States to Report the specific derogation measure
taken.™" The absence of specific requirements of providing details about the
specific measures taken has made it difficult to determine whether actions
taken in derogation were “strictly” necessary,” as required by Article 4. In

! At 1503) of the ECHR.

* MARE J. BOSSUYT, GUIDE TO THE TRAVAUX PREPARATOIRES” OF THE INTERNATIONAL
CONVENTION ON CIVIL AND POLITICAL RIGHTS 97(1987),

# Oraa: Human Rights, suprz note 3; at 58, Article 4] of the ICCPR recognizes the rights of
other siates 1o lodge inter-state conmmumication with the Humar Rights Committee if the
derogating state has already made a declaration accepting the jurisdiction of the latter.

™ fowless case, 1 Eur. Ct HR. (Ser. A) (1961) at 42.

z: The Greek Case, (1969} 12 YBECHR, paras. 165 at 71, 74,
ibid.

" |DUISE HENKIN, THE INTERNATIONAL BILL OF RIGHTS: THE COVENANT ON CIVIL AND

POLITICAL RIGHTS 85(1981).

* Ihid.
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the Freland v. United Kingdom case, the Evropean Human Rights Court stated
that the United Kingdom’s notices of derogation “fulfitled the tequirements of
article 15(3),” without specifying the necessary details that should be included
in such a notice.”

A question that may be asked in connection with the requirements of
notification is: what is the legal consequence of a state’s non-compliance with
it? Some argue that:

[wlhile it might be salutary if the ... authoritics regarded a
deficiency in notification as rendering the declaration a nullity,
the seriousness of what is at stake if the state demonstrates the
existence of an emergency at the appropriate titne may equally
make it appear too draconian a sanction and one which is likely
10 be of little efficacy. 100

Allan Rosas claims, “it would seem that a failure o notify in
accordance with paragraph 3, while a breach of the relevant instmaments, does
not, as such, foreclose invoking the right to derogate. ™"

I[. STATE OF EMERGENCY AND THE FDRE CONSTITUTION

This Part examines the Ethiopian constitutional law concerning human rights
and states of emergency, It explains the procedurss of declaring states of
emergency, the constitutional safeguards against potential abuse of emergency
powers, non-derogable rights and the role of the Ethiopian judiciary, if any, in
limiting the emergency powers of the govemnment, It also attempts to identify
the shortcomings in the Ethiopian constitutional framework in light of the
generally accepted intemational norms discussed in the earlier sections.

1. CONSTITUTIONAL BACKGROUND

In May 1991, the FEthiopian People’s Revolutionary Democratic Front
(EPRDF), a coalition of mainly ethnic-based rebel groups came to power by
overthrowing the military junta that ruled the country for almost twe decades.
in the following mornth, EPRDF held 2 national conference that established a

* Ireland v. United Kingdom, 25 Bur. Ct. H. R. (ser. A) at 34 (1987).

1% DAVID I. HARRIS BT AL., LAW OF THE BUROPEAN CONVENTION ON HUMAN RIGHTS, 506(1995).

"I Allan Rosas, Emergency Regimes: A comparison i BROADENING THE FRONTIERS OF
HUMAN RIGHTS: ESSAY I HONOUR OF ASBIORN EIDE 165, 177(Donna Gomien ed, 1993),
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transitional government and endorsed a tramsitional period Charter.'”” The
Charter, which had only twenty provisions, envisaged a nation of a multi-party
democracy and incorperated certain basic constitutional principles including
guarantee of equal rights, self-determination of all people, enduring peace and
stability by bringing to an end all hostilities, redressing regiona! imbalances as
well as establishing accountable govemment, rebuilding the country and
restructuring of the state.'®

In 1994, the Council of Representatives endorsed 2 draft constitution
that the Comstituent Assembly, elected by universal suffrage, adopted in
December of 19%4. The Constitution came mito force in August 1995 and
established an ethnic based state structure and dividing powers and their
exercise between the Federal and state governments.'™ A document of 11
chapters and 106 articles, the 1995 FDRE Constitution is the fourth written
constitution in the potitical history of Ethiopia.

The preamble to the Constitution lists past and existing social, economic
and political ills it aspires to remedy. The first chapter deals with general
provisions such as the nomenclature of the state, its territorial jurisdiction,
national anthem and language policy of the country. Chapter Two sets out the
fundamental principles of the Constitution, which include the supremacy of the
Constitution and the inviolable and inalienable nature of human and
democratic rights. Fundamental Rights and Freedoms are covered by Chapter
Three of the Constitution. Chapter Four provides the structure of the
government and sets out the separation of powers among the three organs of
the government. Chapter Five defines the structure and division of powers at
the federal level and authorizes state constitutions to define the structure and

"2 H. 5. Lewis, Ethnicity in Ethiopia: The View from Below {and from the South, East, and
West) in THE RISING TIDE OF CULTURAL PLURALISM: THE NATIONS-STATE AT BAY? 158
gCrawford Younp ed., 1993},

% The Transitional Government of Ethiopia, The Transitional Period Charter of Ethiopia No.
1 of 1991, Negarit Gazetta, Yesr 50, Nol, Preasmble.

'™ ETH. CONS. Ants. 1, 45, 46, 47, 50, 51 and 52. For some of the scholarly works on the FDRE
Constitution, see, Fasil: Constitation for the Nation of Nations, supra note 14; Minasse Haile,
The New Ethiopian Constitution: Its Impact Upon Unity, Human Rights and Development, 20
SUFFOLK TRANSNAT'L L. REV. 1-84 ($996) [Rereinafter Minasse: The Etttopian Constitution];
T.8. Twibell, Ethiopian Constitutional Law: The Strucrure of the Ethiopian Governmen! and
the New Constitution s Ability to Overcome Ethiopia's Problems, 21 LOY. L. A, INT'L & COMP.
L. ). 39946601999 Charles E. Ehrdich, Ethnicity and Constitutional Reform: The Case of
Ethiopia, 6 ILSA J. oo7"L & COMP. L. 51-71 {1999); Berket Habte Selassie, Self-Determination
in Principle and Practice: The Ethiopion-Eritrean Experience, 29 COLUM. HUM. RTS. L. REV,
91-142 (1957),
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divide power at the state level. Chapter Six establishes the two houses of the
federal parliament and stipulates the conditions of eligibility for membership in
the houses, powers and rules of procedure as well as the procedures for the
dissolution of the two houses. Chapter Seven details the nomination,
appointment, powers and functions of the President of the Republic. Chapter
Eight deals with the powers of the executive, the appointtnent and term of
office of the chief executive organ and Council of Ministers. Chapter Nine
establishes an independent judiciary at both federal and state levels and sets
out the structure and power of courts. The national policy objectives and
principles are outlined in Chapter Ten. Chapter Eleven addresses
miscellaneous issues, including procedures for constitutional amendment.

The Coenstitution establishes a bicameral legislative organ composed of
two houses, the House of Peoples’ Representatives (HHOPR) and the House of
the Federation (HOF), at the Federal level."™ Despite the stated bicameral
structure of the parliament; it is only the HOPR that has the supreme legislative
decision-making power in matters that are assigned to the Federal
government.'® The HOF has a very limited role in the law-maldng process.'”’
The HOF is, however, entrusted with very important tasks including the
interpretation of the Comnstitution, deciding on issues relating to the right of
ethnic groups to self-determination including and up to secession, and decidin,
the instances in which the federal government has to intervene in the states.’
In interpreting the Constitution, the HOF is assisted by the Council of
Constitutional Inquiry (CCI), which is composed of legal experts.'” The CCI
15 mandated to investigate constitutional disputes and submit its
recormendations to the HOF for a fina} decision.''®

The Council is composed of eleven members, six of whom should be
legal experts with proven professional competence and high moral standing.!"
They are recommended by the HOPR for appointment by the President of the
Republic.'” The remaining three members are persons designated by the

' ETH. CONST. art. 53.

'“ ETH. CONST. ant. 55(13.

" The only instances in which the HOF participates in law meking process are during
constitutional amendment as per art. 104 of the Constitution and authorization of Federal
intervenition m States according to Article 62(%) of the Constitution.

Y ETH. CONST. art. 62{9).

" BTH. CONST. arts. §2-84.

"9 BTH. CONST. art. §4(1).

" E1H. CONST. art. 82(2) (c).

"2 ETH, CoNsT. art. 32(2) ().
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HOF."” The CCI is presided over by the President of the Federal Supreme
Court with the Vice President of the same court as its vice president.'™*

The Constitution embraces a rigid form of amendment so that human
rights provisions will not be watered down by subsequent constitutional
amendments. According to Article 105, amendment of hurmnan rights provisions
requires majority vote of all state legislatures as well as two third majority vote
of both the HOPR and the HOF, whereas amending other provisions requires
two-third majority votes of the joint session of the HOPR and HOF along with
majority votes in two-third of the state legislatures. !

Nearly one-third of the text of the Constitution is devoted to
fundamental human rights and freedoms. These are categorized as “Human
Rights” and *“Democratic Rights” and, under Article 13 (2),"nghts and
freedoms™ are to be “interpreted in coaformity with the principles of the
Universal Declaration of Human Rights, the International Covenants on
Human Rights and other intemational instruments ratified by the country.™'®
In addition, Articie 9{4) states that “[a]il intemational agreements ratified by
Ethiopia are an integral part of the law of the land.” Moreover, the Constitution
aiso establishes twin homan rights institutions, namely, the Human Rights
Commission and the Office of the Ombudsman.' fr

There are differing opinions conceming the incorperation of such
detailed provisions in the FDRE Constitution. For instance, according to Fasil
Nahum, the Legat Advisor te the Ethicpian Premier, “the ciear message of the
Constitution is that it is serious with the respect for human rights.”''® Some
others, however, very much doubt the significance of such detailed human
rights provisions. Professor Minasse Haile, for instance, asserts that “the fate
of human rights in Ethiopia is a dim one.”™'"? He adds that “government's

'"* ETH. CoNST. art. 82(2) (d).

" EH. CONST. art. 82(2) (a) and {b)

" ETH. CONST. art. 105 (2).

¢ Some of the rghts included in the Human Riphts Section are the right to life, the security of
person a nd liberty, rights o f persons arrested, a ccusad, detained or convicted; the right to
equality, the ripht to privacy and freedonr of religion, belief and opinion, Whereas rights
such as right of thought, opinion and expreszion, freedom of assembly and demomstration,
freedem of association, freedom of movement, right o nationality, rights of women, family
rights, rights of children, night to vote, right to justice, rights of labour, right to development,
rights to environment, right to property and right to self-determination as well as economic,

social and cultural rights are inchided under “democratic rights™.

"7 ETH. CONST. art. 55,

' Fasil: Constitution For A Nation of Nations, supra note 14, at 58

"' Minasse: The New Ethiopian Constitution, suprg note 153, at 66,
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verbal commitment to human rights and democracy is merely designed to
tranquilize donor governments into disregarding its continuing violations of
human rights,”'?® Another writer considers the human rights provisions of the
Constitution as *... too specific on a particular right, yet too vague and general

lo serve as a proper measuring guide for implementaﬁnn.“m

2. Declaration of State of Emergency

There are two major models for declaring a state of emergency: the
parliamentary and the presidential or executive models. As the name indicates,
in the parliamentary model, the prerogative to declare a state of emergency is
vested in Parliament, whereas in the executive model, the power to declare a
state of emergency is vested in the chief executive, the president or the prime
minister,'*?

Within 1 he p arliamentary s ystem, there are certain varniations. In some
instances. parliament may be required to follow more stringent procedures than
is the case with ordinary legislation, or it may have to consult the executive
branch before it decides on state of emergency cases.'” When parliament is
not in session, an altemative option for tackling the problem of emergency
situations is normally provided.'* Whosoever is nominated as a temporary
guardian of the emergency powers, has to refer the whole issue to the titular
holder of those powers as soon as possible,'**

Simiiarly, in the case of the executive mode!, the decree introducing a
state of emergency may be reguired to be countersigned by enother official
within the executive and the president may also be required to bring the matter
to the attention of parliament as soon as possible.'*® Article 93 of the FDRE
Constitution lays down the circumstances for a valid declaration of states of
emergency under the Ethiopian legal system. Sub-article | reads:

' fhid.

12! Twibell: Ethiopian Constitutional Law, supra note 166, at 442

2 Venelin Ganev, Emergency Powers and the New East European Constitusions, 45 AM. 1.
COMP. L. 585, 588(1997) [hereinafter Ganev: Emergency Powers]

3 Ibid., at 588. For instance, the Constitution of Slovenia empowers the National Assembly to
declare a state of emergency, but the motion for the declaration has to come from the
executive branch. Ibid.

:z Ganev: Emergency Powers, supra note 175, a1 591.

Ihid. ’

' Ibid., at 590. For.instance, the Romaniaa Coastitution requires the decres of emergency to
be signed by the president and the prime rminister. The president is alse required 1o convene
parliament within 24 hours afier the declaration of emergency. /d.
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1. (a) The Council of Ministers of the Federal Govermment shall have the
power to decree a state of emergency, should an external invasion, a
break down of law and order which endangers the Constitutional order
and which cannot be controlled by the regular law enforcement agencies
and personnel, a natural disaster, or an epidemic oocur.
{b) State executives can decree a State-Wide state of emergency should a
natural disaster or an epidemic occur. Particulars shall be determined i
State Constitutions to be promulgated in conformity with this
Constitution. ]
First, the sitzations that justify the declaration of a state of emergency
are an external invasion, a break down of law and order which endangers the
constitutional order and which cannot be controlled by regular law
enforcement agencies and personnel, a natueral disaster, or an epidemic. In
thesc situations, the Council o f M inisters can lawfully exercise ifs powerto
declare a state of emergency. To put it differently, a war of aggression, internat
disturbance, such as rebellion and subversive movements or natural calamities
like flood, wildfire and transmissible diseases are the only grounds on which a
state of emergency could be declared under the Coastitution.

The Constitution requures the actual occurrence of the circumstance for
a state of emergency to be put in place. Near occurrence or quite immanency
are insufficient. The requirement that the breakdown of law and order must be
such that it endangers the Constitutional order and cannot be controlled by the
regular law enforcement agencies and persormel indicates that a declaration of
emergency should be of an exceptional nature. The crisis has to be so sertous
that the country’s institutionzl framework has broken down and violence must
have become widespread, wreaking havoc on citizens.

Second, the power to declare states of emergency is given to the
Council of Ministers, which is the executive organ of the country.'?’ During
emergency, the Council is also given all the powers to protect the country’s
peace and sovereignty as well as m aintain public s ecurity, law and order.!*
Similarly, Article 93(1) (b) authorizes state executives to declare state of

7 ETH. CONST. art. 77{10) com Article 93(1} (a). Article 77(10) states that [the Council] has
the power to declare a state of emergency; in doing so, it shall, within the time linit
prescribed by the Constitution, submit the proclamation declaring a state of emergency for
approval by the House of Peoples’ Representatives.” Hese it should be noted that Article
93(INb) of the Constitution apthorizes state executives te declare g state-wide stats of
emergency should a natural disaster or an epidemmic ccour.”

‘2 ETH. CONST. art. 93(4) (a).
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emergency within their respective regions when they are confronted with
natural disasters or epidemic, provided that such declaration is in conformity
with the constitution of the particular state.

Where a state of emergency is declared while the HOPR is in session,
the declaration should be submitted te the House within forty-eight hours for
endorsement. '** If, however, the House is in recess, the declaration should be
submitted within fifteen days of its adoption by the Councit of Ministers.'* If
the declaration gets the assent of the HOPR, the state of emergency will remain
in effect for up to six months. Similarly, if the members of the HOPR, by a
two-thirds majority vote so decide, an emergency proclamation may be
renewed for a four-month period successively.'* Third, the Councit has “the
power to suspend political and democratic rights contained in this Constitution
to the extent necessary to avert the conditions that required the declaration of a
state of emergency.”'*? Fourth, the Constitution, under Article 25 incorporates
the principle of non-discrimination and its derogation clause stipulates clearly
that the principle 1s not subject to any type of limitation or suspension.

3. Non-Derogable Rights under the FDRE Coustitution

In line with the peneral state practice in times of emergency discussed in
carlier sections, the FDRE Constitwtion too allows limitations on and
derogation from the fundamental rights and freedoms listed under Chapter
Three while at the same time recognizing certain absolute rights. Article 93 (4)
of the Constitution states:
(b} The Council of Ministers shall have the power to suspend such
political and democratic rights contained in this Constitution to the
extent necessary to avert the conditions that required the declaration of
a state of emergency.
(¢c) in the exercise of its emergency powers the Council of Ministers
can not, however, suspend or limit the rights provided for in Articles 1,
18, 25, and sub-Articles 1 and 2 of Article 39 of this Constitution.

The Constitution thus puts certain rights and freedoms beyond the
reach of the emergency powers of the government even when there is an actual

'Z BTH. CONST. art. 93(2) ().

0 ETH. ConsT. art. 93(2) (b).

CUETH, CONST. art . 93(3).

2 ETH. CONS. art. 93(4) (b) [emphasis added]. Note that the Constitution speaks about
derogaticn of political and democratic rights, and not derogation of human rights. For more
dizcussion on this issue see chapter 4 and accompanying footnotes,
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and imminent danger against the life of the nation. The list of fundamental
rights and freedoms that are non-derogable under the FDRE Constitution
inclnde: the right to protection against cruel, jnhuman and degrading treatment
or punishment [Ast.18(1)]; the right 1o be protected against slavery, servitude
and the trafficking of human beings [Art. 18(2)]; the right to equality (Art.25)
and the right of Nations, Nationalities and Peoples of Ethiopia to self-
determination up to secession [Art.3%(1)] and their right to speak, to write and
to develop their own language as well as to express, to develop and promote
their culture and to preserve their history [Art.39(2) and (3)]. Although it is not
a right, nomenclature of the State is also made non-derogable under the
Constitution {Art.1).

A juxtaposed reading of Article 93(4) (¢) of the Constitution and
Article 4(2) of the ICCPR clearly demonstrate that the list of non-derogable
nghts and freedoms in the former leaves cut some of the rights that are
enumerated in the latter. The non-derogable rights listed under Article 4(2) are
right to life;'? freedom against torture, cruel, inhuman or degrading treaiment
or punishment;'**freedom against slavery, slave trade and servitude;'™
freedom against imprisonment for contractual obligation;® freedom against ex
post facto criminal laws;'’ right to recognition everywhere as a person before
a law;'"* and right to freedom of thought, conscience and religion.'™ The
Constitution fails to exempt the right to life,'* freedom against imprisonment
for contractual debt, right to recognition everywhere as a person before the law
and the prohibition against ex posto facto penal law as well 25 right to freedom
of thought, conscience and religion from suspension during emergencies,

4. Constitutional Safeguards against Abuse of Emergency Powers

The importance of precise and effective national legislation and effective
domestic contrel mechanisins to prevent breaches of buman rights during
situations of public emergency cannot be overemphasized. Domestic control

1 JCCPR, mt 6

“* FOCPR, art. 7.

1% JOCPR, art. & (1) and (2),

8 JOCPR. art 1]

7 JCCPR, art. 15.

Y% [CCPR, art, 16

' [CCPR, art. 18

" As sbsurd as it is, the Constitution prohibits tortire, inhumane or degrading treatment of
persons, and not their Lilling. So, it is perfectly legitimate for the government to kill soimeone
during emergency, but it cannot treat him or her inhumanly.
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over emergency power takes two main forms: legislative contro! and judicial
review, '

4.1. Legislative Control

In most cases, national constitutions provide in some detail the ¢ircumstances
under which a state of emergency may be declared, the nature of permissible
detogations, the monitoring role of the legislative and judicial organs, and the
way in which the emergency regime could be extended and ultimately come to
an end.' Specific controls may include: a requirement that any resort to
emergency powers must be approved, either before introduction or scon after
that, by a specified majority of the legislators; a duty on the executive to seek
periodic renewals for emergency mandate; time limits on the overall duration
of the emergency; and 2 ri%ht on the part o fthe | egislature t o t erminate the
emergency at its discretion, '

In the Ethiopian Constitution, attempt has been made to give HOPR
some ¢ontrol over the executive act of proclaiming or declaring an emergency.
The first limitation is that if the state of emergency is declared while the HOPR
15 in session, the emergency decree should be submitted to the House within
forty-eight hours o fits declaration."™ If the e mergency is d ecreed when the
HOPR is in recess, then, it needs to be submitted to the House within 15 days
of its declaration. In both cases, if the decree fails to get the approval of two-
third majority vote of the members of the HOPR, it has to be repealed
forthwith.'"* The second limitation relates to the scope of the emergency
regulations, i.e., the execulive can only derogate from what the Constitution
designates as “political and democratic rights.” The third safegnard is
temporal, i.e., the declaration of emergency is limited to six months. Although
the Constitution does not put an upper limit to the number of renewals, it
requires the HOPR to reconsider the emergency publicly on a bi-annual basis.

More importantly, the Constitution entrusts the duty to administer a state
of emergence to the Emergency Inquiry Board constituted by the HOPR,'* The
Board undertakes a seties of tasks including inspection and follow up to ensure

™1 Iyer: States of Emergency, supro note 10, at 125

"2 1C): State of Emergency, supra note 3, at 432.

¥ Iyer: States of Bmergency, supra note 10, at 185-186.
' ETr CONST. art. 93(2)(=).

"> Ern, CONST. art. 93(2) (a).

"% ETH. CONST. axt, 93(5).
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that measures taken during the state of emerpency are not inhumane.'”’ When the
Board finds any case of inhumane treaiment, it is mandated to suggest certain
corrective actions to the Council of Ministers or 1o the Prime Minister and to
ensure that the perpetrators of those acts are prosécuted.'® It is also
empowered to publicize the names of all persons detained by reason of the
declared state of emergency within one month and to convey its views to the
House of Peoples Representatives on matiers of extension of the duration of
the state of emergency,m

4.2, JUDICIAL REVIEW

In a system in which the judiciary is empowered to review acts of
parliament and the executive action, a declaration of emergency that fails to
meet legal requirements could be declared mull and void by a court of taw.'*®
Further, national cowrts normally have the power fo review measures taken
during ﬁlle emnergency sitnatton, including the power to i ssue writ o fhabeas
COTpUS.

Of greater i nterest is the question w hether the couris have power to
question the wisdom of the executive’s determination that an emergency exists.
Some authors argue that “a court [shorld] question the correctness of the belief
that an emergency situation in fact existed or even the bona fides of the
government in making a proclamation or declaration of emergency.™ " Others,
however, claims that “the executive and legislature, the political branches of
government, are entitled to discretion in determining the existence and gravity
of a threat to the nation, i.e., the need for a state of emergency, and the
necessity for recourse to specific measures ™' '

The different principles adopted as guidehnes for derogation as well as
the human rights 1astruments and the work o f h uman rights bodies, make it
clear that ordinary courts should be empowered not only to rle on the
constitutionality of the state of emergency but aiso the way in which the

"“TETH, CONST. art, 93(6).

"% ETH. CONST. art. 93(6)(c) and ().

Y Bt CoNsT. am. 93(6)e).

" DeMerieny: Emergency in Commonwealth Caribbean, supra note 71, at 117.

81 1d at 186; Gross: Onoe More 1mto the Breach, supra note 12,491,

*** DeMeriewx: Emergency in Commonweaith Caribbean, supra niote 71 at 117; Iyer: States of
Emergency, supra note 14, at 186,

'** KCJ: States of Emergency, swpra aote 3, at 435, It is alleged that the U.S, Cowrts avoid this
issue “by invoking the political question doctrine or declaring that the discretion of the
executive, the legislature, or the miilitary commander is absolute and not subject to judicial
review.” Alexander The Hinsionary Protectiom, supra note 365, at 15-16,
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'** In its General Comment 29, the Human Rights Committec notes that “a state party may not
depart from the requirement of effective judicial review of detention. T‘hc Surflcusa
Principles also states that during public emergency, “where persons are Qeta‘mcd without
charge the meed of their continued detention shall be considered periodically by an
independent review tribunal.” According to the Ten_l.h Annua‘l Report by Mr. Leondro
Despouy, the remedy of habeas corpus should be included ‘among_ the non—dc.mgable
guarantees because it is an essential legal guarantee for the protection of certain non-
derogable rights.” The Administration of Justice and the Human Rights of. Detainces:
Question of Human Rights and States of Emergency- Eighth annual report and list of States
which, since January 1, 1985, have proclaimed, extended or terminated a state of emergency,
presented by Mr. Leondro Despouy, Special Rapporteur appointed pursuant to Economic and
Social Council Resolution 1985/37 . UN Doc. E/CN.4/Sub.2/1997/19, 7-32, at para. 107; IC):
States of Emergency, supra note 129, at 434-6. _

5% Section (B) Art. 5 of the Paris Minimum Standards which appear in Lillich: The Paris
Minimum Standards, supra note 40, at 1075.

¥ Lillich: The Paris Minimum Standards, supra note 40, at 1075; Chowdhury: Rule of Law,

supra note 16 at 141,

"' Lillich: The Paris Minimum Standards, supra note 40, at Section (B) Art. 5; Chowdhury:

I”Rulc of Law, supra note 21 at 141, ,

Lillich: The Paris Minimum Standards, supra note 40, at Section (B) Art. 5; Chowdhury:

Is(}lule of Law, supra note 21 at 141,

Chowdhury: Rule of Law, supra note 16 at 142.
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as null and void.'® Similarly, the Siracusa Principles and other major human
rights instruments emphasize that every derogation should be subject to the
possibility ofa challenge to and a remedy a gainst its abusive application or
imposition. They also stress that the ordinary courts shall maintain their
jurisdiction to adjudicate any complaint that a non-derogable right has been
violated. '

The institutional process of testing the constitutionality of legislative
enactinents and executive action is conducted through different mechanisms in
different countries.'™ Some have entrusted their ordinary courts with that,
whiie other have opted for special constitutional courts to undertake the task of
constitutional interpretation. In others, such as Switzesland, referendums
whereby the entire population engages in constitutional interpretation and
reviews the laws enacted by the legislamure are not unusual. The overreaching
purpose behind all such exercise is to void subsidiary laws and administrative
decisions that run against the constitution and thereby ensure the supremacy of
the latter.

The FDRE Constitution, in 2 rather unique way, ecmpowers the second
house of Parliament, the HOF, to interpret the Constitution.'® The House is
composed of representatives of nations, nationalities and peoples of Ethiopia,
each represented by at least one member and an additional representative for
each one miltion of its population.'® The Councii of Constitutional lquiry
(CCT) has the mandate to investigate constitutional disputes and to submit
recomumendations to the HOF if it finds that there is a need for constitutional
interpretation. The HOF then must decide on the dispute within 30 days of
receipt.'®® The CCI has a role of a “clearing honse,” since its mandate is

¥ Lillich: The Paris Minirman Standards, supra note 40, at Section (BY Art. 5; Chowdhury:
Rule of Lew, supra note 16, at 142; Steplen Elhoann, A Constitution for all Seasons:
Providing against Emergencies in a Post-Apartheid Constitution, 21 COLUM. HUM. RT5. L.
REV., 163, 187 (1989).

*! Haysom, States of Emerpency, supra note 19, at 155-6.

' For very good discussions on the issue of comstitutional interpretation, see D-ONALD P.
KOMMERS, THE CONSTITUTIONAL JURISPRUDENCE OF THE FEDERAL REPUBLIC OF (GERMANY
(1977); WALTER MURPHY ET AL, AMERICAN CONSTITUTICNAL INTERPRETATION (2d. ed.,
1995); CHRISTOPHER WOLFE, THE RISE OF MODERR JUDICIAL REVIEW {1986); Dennis Davis
et a!, Democracy and Constitationalism: The Role of Constitutionat Interpretation it RIGHTS
AND COMSTITUTIONALISM 1(Dawid van Wyk et al, eds, 1996); MAURO CAPPELLETTL,
JUDWCIAL REVIEW IN THE CONTEMPORARY WORLD (1971}

1€ E1H. CONST. art. 61{1) and 83(1).

1% ETH. CONST. art. 61(2)

¥ ETH. CONST. art. 84(2).
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limited to tnaking recommendations to the HOF concerning the need for
constitutional interpretation.'®

A question that forces itself into the forefrofit is: what is the rationale
behind entrusting the HOF with the power to interpret the Constitution?
Commenting on this particular question, the Ex-Speaker of the HOPR, who
was also the Secretary of the Constitutional Drafting Commission, Ato Dawit
Yohannes is quoted as saying:

How can a constitution that b as b een ratified by the People’s
Assembly be allowed to be changed by professionals who have
not been elected by the people? To allow the courts o do the-
interpretation is to invite subversion of the democratization
process. Since, the constitution is eventualty a political contract
of peoples, nations and nationalities, it would be inappropriate
to subject it to the interpretation of judges. Tt is the direct
representatives of the contracting ;laartias that should do the
work of interpreting the constitmtion.'®

The above guotation makes it clear that the drafters of the Ethiopian
Constitution considered the Constitution a political pact entered into by the
peoples of Ethiopia and constitutional interpretation as a political function.

Be that as it may, the next questions worth considering at this juncture
are: Where does this leave Ethiopian courts as far as interpretation of the
constitution 1s concerned? On the one hand, given the fact that the power of
the courts to review the constitutionality of law is not provided for expressis
verbis in the Constitution, one may reasonably argue that ordinary courts have
no jurisdiction to entertain cases involving the constitutionality of laws.

Howaever, one may also reasonably argue that a close reading of the
section of the Constitwtion dealing with judicial power reveals that the power
to interpret the constitution is shared between ordinary courts and the House of
Federation. Article 78 of the Constitution endows courts, both at the Federal
and State levels, with judicial power. It goes with out saying that the exercise
of judicial power paturally implies interpretation and application of the
constitution as well as other laws in their day-to day activity of dispute
settlernent. In fact, court cases, especially criminal cases, often nvolve

' ETH. CONST. art. 83(2).
'*" As quoted in Assefa Fischa, Adjudication of Constitutional lssues in Ethiopia: Challenges
and Prospects (unpublished, LL M. Thesis, University of Amsterdam, June 2001), at 44,
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allegations of violation of constitutionally guaranteed rights, thereby making it
almost impossible for the court to rule on such cases without making some sort
of reference to the Constitution.

In a similar vein, Asticle 13 (1) of the Constitution reads as “[a]ll
Federal and State legisiative, executive and judicial organs of at al] levels shall
have the responsibility and the duty to respect and enforce the provisions of
this Chapter [Chapter 3].” It is clear from the provision that all the three
branches o f the government s hare the duty and responsibility to respect and
enforce human rights provisions of the Constitution equally. Courts can neither
respect nor enforce human rights nomms unless they are in one way or another
involved in interpreting the scope and limits of the norms.

Be that as it may, it can be maintained that judicial review of legislative
and executive measures assumes even more importance in Westminster styles
of government where the party n power controls both the legislative and
executive branches. It provides the “check and balance™ necessary for the
hetter protection of human rights and freedoms of individual citizens.

CONCLUSION

A few things need only be said by way of conclusion as this paper is a study of
principles rather than a case study of their application. All the major
international instruments allow states to restrict or derogate from certain rights
and freedoms when states of emergency materialize. The overarching purpose
of allowing a state te derogate from human rights nomns in extraordinary
circumnstances 1s to “balance the most vital needs of the state with the strongest
protection of buman rights possible in the circumstances [not because such
norms become any less important].”™'®® This balancing act “is not between the
State and the individual" but rather “between the individual’s rights and
freedoms and the rights and freedoms of the community at large.”™® ki is thus
unperative for nations to strictly observe not only the norms govemning the
preconditions for a valid declaration of a state of emergency but also those
safeguarding against abuses of emergency powers,

¥ Macdonald: European Convention, supra note 23 at 225,
*** Higgins: Derogation, supra note 30, at 282,
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Package Limitation under International Conventions and the
Maritime Code of Ethiopia: An Overview

Tschai Wada®
1. Introduction

The commercial transportation of goods from one place to another on board a
ship may be effected either through charter party or bill of lading contacts. A
charter party generally suits the need for shipping of a large quantity of goods
or butk carge. On the other hand, bill of lading contracts suit the shipment of
goods as general cargo.' " A charter party regalates the relationship between a
ship owner and a charterer while a bill of lading contract binds not only a
shipper and ship-owner, that is, the immediate contracting parties, but also the
consignee abroad and his assignee, as well as to a certain extent bankers who
take up such documents as securities for loans granted to their customers.'”
Since almost all cargo owners invariably insure their cargoes with
underwriters, in cases of loss or damage they collect indemmity fdrom the latter
and underwriters have the nght to subrogate to the righfs of the msured. Thus,
insurers and reinsuzers also have stakes in bills of lading transactions.

The ship has served as the chief means—in prehistory and antiquity—of
the carmiage of goods and people over great distances and the first Maritime
Code—i.¢. The Rhodian Law—dates back to 900 B.C.'? D espite this long
history, in the United Kingdom, which is one of the major marilime states with
a rich tradition in shipping for example, parliament’s first interference with the
law relating to sea carriage occurred in the eighteenth century.’™ Since then
many laws have been enacted with a view to regulating this branch of business.
The Merchant Shipping Act of 1894 and the Carriage of Goods by Sea Act of
1971 of the U.K. and the Harter Act of 1893 and the Act Relating fo the

Carmriage of Goods by Sea of 1936 of the 1).5.A. are notable laws enacted in
thiz regard.

Assistant Professor, Faculty of Law, Addis Ababa University
™ Tomas J, Schoenbaum, Admiralty and Masitime Law,2™ ed, West Publishing Co., St.Paul,
Minn,. (1994}, p.491.
""" NJJ Gaskell, C. Debattista and R.J. Swatton, Chorley and Giles' Shipping Law, 8% ed.,
Pitmnan Publishing, London, {1995), p. 169,
' Grant Gilmore and Charles L. Black J., The Law of Admiralty. The Foundation Press,
Brocklyn, {1957), pp.2 and 3.
1P Gaskell, et. al,, Supra Note 2, p.168.
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Given the risky nature of ruening a ship, i. €. the multitude sea perils
that confront a ship under voyage, it is quite common for shipping laws of
many countries to accord special privileges to ship-owners. Accordingly,
different shipping laws allow a ship owner to limit his liability to persons
suffering loss or damage throngh negligent navigation or management of his
ship, usually according to the size of his ship."™ Furthermore, as a carrier of
cargo, the ship and ship-owner are by statute freed from hability for damage to
carge in many situations for which other types of carriers are liable.”” General
average, which is a2 scheme of risk-sharing, and package limitation, a scheme
that entitles a ship-owner to limit his liability to a certain sum of money
calculated per package or other units of measurements of goods, are also
incorporated in shipping laws of so many countries with a view to encouraging
ship-owners engaged in this risky business.

The Maritime Code of Ethiopia, (hereinafier the Code). also accords
aqll these benefits to ship-owners. Accordingly, per Articles 80 and the
foliowing of the Code, ship-owners are entitled to limit their liability in respect
of claims arising from loss of life of, or personal injury to, any person being
carne3d in the ship, and loss of, or damage to, any property on board the ship.
The Code also entitles a ship-owner to share sacrifices and expenditures made
by way of general average with others, under Article 251 and the following. As
far as bill of lading contracts are concerned, ship-owners are exempted from
liahility for loss or damage to cargo arising or resulting from a number of
grounds (Art.197). The type and list of grounds that may lead to the exemption
of a ship-owner from liability under the Code are more extensive than those
accorded to land or air camriers under the Commercial Code of Ethiopia.'’
Even when a ship-owner cannot be exempted from liability for failure to prove
the existence of the different grounds enumerated under Articlel97, he is
entitied to limit his Hability for loss of or damage to goods to five hundred Birr
per p ackage or o ther unit normally s erving for the c alculation o fthe freight
{Article 198), This last legal entitlement is known as “Package Limitation™ o
according to the Code’s naming, “Global Statuiory Limitation of Liabitity.”

Package limitation, t hough an i ncentive to ship-owners, has failed to
serve as a mechanism of a strnking a balance between the conflicting interests

™M hid, p. 394.

'* Gilmore and Biack Supra Note 3, p. 663

'"® Compare Art. 197 of the Maritime Cods of Ethiopia with Arts. 589-600, (On carriage by
land) and Arts. 630-649 {en carriage by air) of the Commmercial Cade of Ethiopia.
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of ship owners on the one hand and cargo-owners, on the other. The major
shortcoming of package limitation is its use of a pational currency or its
substitute, gold, as a basis of limitation. The devalnation of national currencies
due to inflation and the introduction of containers as a frequent means of
packing cargoes have made the traditional formula of package limitation
outdated and disadvantageous to cargo interests. This situation has, therefore,
called for the adoption of a new formula with a view to bridging the gap
between the two interests. A ccordingly, international ¢ onventions as well as
domestic shipping laws have been amended, time and again, so as to respond
to current development. However, the package limitation provided under the
Code has not been amended for more than forty years.

This article attempts to shed some light on current international
developments in the field and the major shoricomings of the Marine Code in
light of these imternational developments, We shall begin with a brief
discussion of the history and development of the Taw on package limitation in
international conventions. This will be followed by a discussion of Ethiopian
law and practice on the subject.

2. Package Limitation Under International Conventions
2.1. The Legislative History of Package Limitation

Sea carriage is by and large international. A ship, though owned by a national
of one state, may carry different goods belonging to persons of different
nationalities. It may also enter and leave ports of various states for the purposs
of loading and unloading cargoes. A centractual relationship based on bills of
lading can, therefore, be subject to different Jaws and thus triggers conflict of
laws. As far back as 1882, major shipping nations felt that uniformity of laws
may be achieved through multilateral treaties and not through individual or
separate acts of states. One of the most contentious issues that demanded
uniformity was package limitation.

In addition to conflict of laws issues that may be created as a result of
contractual relationships based on bills of lading, there was vet another
situation that also called for uniformity of laws internationally. This situation is
the imbalance between the bargaining powers of the two parties represented in

a given bill of lading. In the words of one author, the situation before
uniformity looks as follows:
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The basic contractual liability of the carrier for loss of, or damage
to, the goods covered by a bill of lading was substantially eroded
during the second half of the nineteenth century. Taking advantage
of the cumrent lasissez faire philosophy and favourable market,
carriers sought to restrict their liability by the use of exceptions
drafted as widely as their bargaining position would allow. So,
successfitl were their e fforts in this d irection that inevitably they
provoked a reaction from shippers, bankers and underwriters who
were becoming mcreasmgl?( dissatisfied with the lack of protection
afforded to cargo interests.

The struggle between the interests of the respective parlies demanded a
mechanism whereby the conflict can be resolved amicably in particular
through international agreements. One of the earliest agreements made in this
regard was the Liverpool Conference Form Bill of Lading. This form was
adopted by the International Law Assoctation at Liverpool in 1882 and
promuigated by the New York Produce Exchange, with some amendments, in
- 1883. Ome of the Issues settled in the conference was package lmitation.
Accordingly, the instrument put the limitation of liability at £ 100 per
package.'’™

Though the Liverpool Conference Form Bill of Lading was adopted in
1882, it could not bning about the d esired u niformity o n package limitation.
Thus, the quest for uniformity continued and, as a resull, the Comite " Maritime
International (herein after C.M.I), which was originally 2 Committee of the
International Law Association, was formed in 1896 for the purpose of
prometing worldwide uniformity of mantime law. The committee’s endeavour
in search of uniformity as well as the struggle between ship owning and cargo
interests eventually culminated in the 1924 Convention for the Unification of
Certamn Rules Relating to Bills of Lading, otherwise known as, The Hague
Rules. This Convention was signed at Brussels on August 25, 1924,

The Convention provided, among others, for: the fixing of package
limitaticn af 100 Pound Sterling per package or umit; non-applicability of the
limitation in cases when the nature and value of goods have been declared or

" Jobm F. Wilson, World Shipping Laws, Internationa) Conventions, Preface, Camriage by Sea,
Oceania Publications Inc., Dobbs Ferry, New Yok, {1986), P. Y.

'*® John C. Moore, The Hamburg Rules, Jowrnal of Marjtime Law gnd comimerce, Vol, 9.
(1977-1978), p.1.
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these have been knowingly mis-stated by the shipper; and the possi'bﬂuy of
fixing a greater amount of limitation through the agreement of the parties.

In addition to these, the Convention also provided for the different
grounds that may exempt a carrier from liability. Thus, the purposes achieved
through the adoption of the Hague Rules are in short, allecation of loss or
damage between carriers and shippers, establishing the basic liabilities of the
carrier, and prescribing the extent to which ths hahlltty could be limited or
excluded by private agreement between the parties.'™

Some writers acclaimed the Conventioh as successful for being based
on commercial practicality. However, through time, it appeared that the
convention could not address current problems that cropped up in the 1950s
and onwards, The major limitations of this Convention were inter afia; the
erosion of the value of Pound Sterling and the absence of a clear definition of
the term “Package” that refiects the technological development of the time.

'™ The relevant part of the Convention reads agfollows;
Article 4 (5)

Meither the carrier vor the ship shall in any event be or become liable for any loss or damage o
or in connection with goods in an amount exceeding 106 Pounds Sterling per package or umit
or the equivalent of that sum in other currency, unless the nature and value of such goods have
been declared by the shipper before shipment and interested in the bill of lading,

This declaration i embodied in the bill of lading shall be prima facic evidence but shall be
binding or conclusive on the carrier.

By apreement between the carer, master, or agent of the carrier and the shipper aaother
maximuom amwani than that mentioned in this paragraph may be fixed, provided that such
maxirmurm shall not be less than the figure above named. Neither the carrier nor the ship shall
be responsible in any event for loss or damage to, or in connechon with, geods if the nature or
value thercof has been knowingly mis-sated by the shipper i the bill of lading.

Article 9
The monetary units mentiored in this convention are to be taken to be gold valne.

Those cootraciing states m which the Pound Sterling is not a monetary unit reserve io
themselves the right of t ranslating the sums indicated in this ¢ onvention ie terms of P ound
Sterling into terms of their own mopetary system in round figures.

The national laws may reserve 1o the debtor the right of discharging his debt m national

currency according to the rate of exchange prevailing on the day of the amrival of the slop at the
chof discharge of the goods concerned.

Wilson, Swpra Note 8, p.V.
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Over the years, inflation had eroded the value of £ 100 gold,
differential r ates o f i nflation h ad created i ntemational d isparities,
with potential conflict of law problems, and technological
developments had increased the size of packages from those, which
could be man-handled by two men to the 40-foot container,
weighing, with its contents, up to 35 tons. [Thus, consequentiy
raising] the question of what was and what was not apackage.'®

For this and other few reasons, the need to amend the Hague Rules was
felt by the business community. Accordingly, the C.M.L started rewmng the
Hague Rules in 1959 at Rijeka, Yugoslavia, and this process culminated inm 2
proposal of amendment. Even though the proposal found acceptance of the
plenary conference of the C.M.I. held at Stockholm in June 1963, it was
completed at the XII Maritime Diplomatic Conference convened by the
Belgian Government in February 1968. The proposal culminated m ap act
known as “Visby Amendments”, after the name of place where it was made in
1963 (i.e. Visby, Gotland).

The Visby Rules, though completed m 1968, came into force in 1977.
The Rules have made substantial changes on carmier/shipper relationships in
generzal and package limitation in particular. Accordingly, the £ 100 limitation
was substituted by gold that was belizved at the time, to be more stable.
Moreover, the Rules, among others: expanded the definitior of packages so as
io include containers; included weight of goods as an alternative method of
calculating package limitation; and made clear that the deliberate or reckless
act of a carrier that caused dama§e can be 2 ground to take away the privilege
of invoking package limitation.'™ However, once again, as the dramatic fall of

! Moore, Supra Note 9, p3-
¥¥2 The relevant parts of the Rules wherein major changes were introduced read as follows;

Articke 2.

Article 4, paragraph 5 shall be deleied ard replaced bry the following:

a. ...otither the carrier nor the ship shall in any everst be liable for any loss or damage 1o
or in connection with the goods in an amount excending the equivalent Frs. 10,000
per package or unit or Frs. 30 per Kilo of gross weight of the goods lost or damaged,
whichever is the higher.

c. Where a contaitwr, pallet or singlar article of twansport is used to consolidate goods,
the number of packages or units smumerated in the Bill of Lading as packed in such
article of transport shall be deemed the aumber of packages or units for the purpose of
this paragraph as far as these packape or units are concerned. Except as aforesaid such
erticle of transport shall be considered the package or vnit.
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the value of Pound Sterling made The Hague Rules on package limitation
inadequate, so too, the fact that gold lost its monetary functions and no longer
had an official price in some countries led to the inadeguacy of the Visby
Rules,'™ There was thus a consensus among the business community that gold
had failed to reflect the actual value of goods and that package limitation
should, therefore, be fixed against a new modern unit that is accepted by afl.

Apart from the Pound versus gold controversy, a new coniroversy also
started to crop-up in the late 1970s. This controversy focused on, not only the
replacement of gold by amother unit, but in general on an equitable and
balanced relzticnship between carriers and shippers. The developing countries
felt that the Hague Rules unfairly protected the ship-owner, placing too heavy
a burden on the shipper.'® Moreover, the C.M.I. and International Maritime
Organization (LM.0Q.), which consider themselves as the guardians of the
Brussels convention, were seen, in the eves of the developing countries,
sympathetic to traditional maritime states that own thﬂ great majority of world
shlps and therefore, did not suit the former’s needs.'* Thus a new initiative to
revise the old rules was undertaken under the auspices of the United Nations
Conferences for Trade and Development (IINCTAD) and the United Nations
Commission on International Trade Law (UNCITRAL), which were
considered as sympathetic to the needs of developing countries. Accardmgly,
new Cenvention, known as the Hamburg Rules was promulgated in 1978, in
Hamburg Germany.'®® The new Hamburg Rules have made a substantial and
revolutionary, so to say, changes on carrier’s liability. One of the major
changes introduced by the Harnburg Rules 15 the replacement of the Franc or

d. A franc means a unit consisting of 65.5 milligrames of gold of millesiral fineness
900. The date of conversion of the sum awarded into national currencies shall be
governed by the law of the cowrt seized of the case,

€. Neither the camder not the ship shall be entifled o the bensfit of the limitation of
Hability provided for in this parspraph if it is proved that the damage Tesulted from an
act or omission of the carrier done with intent to canse damage., or recklessly and with
knowledge that damage would probably result.

Note. Except for the sbove, the other relevant. provisions of the new legislation are

substantially similar to the former.

1% Schoenbaum, Supra Note 1, p. 525.
Thr, afficial price of gold was abolished by the Second amendiren of the IMF's Article on
1, 1978.
Guasgkell, et al., Supra Note 2, p.321

%5 Schoenbaum, Supra Note 1, p.525
¥ The convention is also known as “Tinited Nations Convertior on the Carriage of Goods by
Sea, 1978
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gold by other umits of account calculated against the SRD g_]SpﬁciaI Drawing
Right) as defined by the IMF (International Monetary Fund).!

**" The relevant parts of Rules wherein nmjor changes aare infroduced read as follows:

Article 6-Limits of liability

1.(a) The lizbility of the carrier for loss resulting from loss of or damage to poods_ . is limited
10 an amount equivalent to 835 units of account per packape or other shipping unit or 2.5 units
of account per kilogramme of gross weight of the goods or damaged, whichever is the higher.

2. Uit of muuntmns the unit of account mentioped m article 26.
Article 25, Unit of Account

1. The umit of account referred to in acticle § of rhis Convention is the Special Drawing Rigln
ag defined hy the International Monetary Fund The amount mentioned m article § are fo be
converted into the maticnal currency of 2 state according to the valos of such currency at the
date of judpement or the date agreed upon by the parties. The vzlues of 3 national cwrrency, in
terms of Special Drawing Right of a Contracting Stete which is 2 member of the Internatonal
Monetary Fund ig to be calcolated in accordance with the method of valuation applied by the
Intemational Monectery Fund in effect at the date in question for its operations and transactions.

The value of 3 naticnal currency in terms of the Special Drawing Right of a Contracting State,
which 15 not a member of the Interpational Monetsry Fand, is (o be calculated i 2 manner
determined by that Stats,

2. Nevertheless, those states which are not members of the International Menetary Fund and
whose law does not permut the application of the provisions of parapraph 1 of this article may,
at the time of sigoature, or at the ratification, acceptance, approval or accession or at any time
thereafter, declars that the linmts of liability provided for this Convention te be applied in their
termitories shall be fixed as:

12,500 meonctary units per package or other shipping unit or 37.5 mooetary vnits per
kilogramme of pross weight of the poods.

1. The monetary unit referred 60 in parapraph 2 of this article cormesponds to
sixty-five apd a half milligrasemes of pold of millesimal fineness nine
hundred. The conversion of the amounts referred to in paragraph 2 into the
mhional currency is to be made according to the law of the state concemed.

2. The calcalation mentioned in the last semtence of paragraph 1 and the
conversion mentioned inparagraph 3 of this article is to be made in such a
mauner as to express in the nations! currency of the Contracting State as far
as possible the real value for the amounts in article 6 as is expressed there in
units of account.

Mote. Except for thege, the relevant provisions of the twe Conventions ie. the Visby
ammdm:mandmcﬂnmbmgllu]esmhymdlmgesmlar
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Though promulgated in 1978, the Hamburg Rules came into force on
November 1, 1992. Tt was noted above, that the Hamburg Rules were designed
to reflect the interests of developing nations. Accordingly, the Convention
entered inte force by the ratification of 20 states, mostly from Affica. The
developed nations, though not interested in being parties to this Convention,
did not distegard T.he need to amend the Hagne Visby Rules so as to conform to
new developments.'>® Thus, they signed a new treaty known as the Visby
Amendments or Protocol Amending the International Convention for the
Unification of Certain Rules of L aw Relating to Bills of Lading, 25 A ugust
1924, as amended by the Protocol of 23 February 1968. The coming into force
of the Protocol needed the deposit of five instruments of ratification or
accession [Article VII (1)]. The Protocol was signed by ten states on 21
December 1979 and came into force three months after this date. The major
purpese of the Protoco! was to change the standard of computation of package
limitation from gold to another timely and suitable standard, i. e. SRD,'*®

"5 Note. This observation is made taking into account the respective dates of promolgation of
the rwo conventions, but not the dates of their entry into force,

"™ The relevant provisions of the Profoce] wherein major changes were introduced read as
follows:

Article I1

. Article 4, paragraph 3, {a} of the Convention is replaced by ihe following:

a. ...neither the carrier nor the ship shall in any event be or become liable for any loss
or damage to of in connection with the goods in an amount 666.67 units of account
per package or unit or 2 units of account per kilogramme of gross weight of the goods
lost or damaged, whichever is higher.

Naote. The other relevane provisions of the two legisiation are almost identical. The only major
difference is the amount of units to be applied in those countries, which are not members of the
IMF and whose laws do not permit the application of the relevant provisions of the
Conventions. A ccordingly, the counterpart of Article 26 {2) of Hamburg Rules reads in the
Protocol as foilows:

Nevertheless, a State which is not a member of the International Monetary Fund and
whose law

Law does not permit the application of the provisions of the preceding semences may, at
the nme

of ratification of the Protocol of 1979 or accession thereto or at any time thereafter,
declare that the

linmits of liability provided for in this Convention fo be applied in its territory shall be
fixed as

follows:

i. in respect of the amount of 666.67 units of account meationed in sub-paragraph
{a) of paragraph 5 of this Article, 10,000 monetary units;

ii. in respect of the amount of 2 units of account mentioned i sub-paragraph (a) of

paragraph 5 of this Article, 30 monetary units.
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2.2, Main Features of Package Limitation

Package limitation can be seen from two different vantage points. On the one
hand, it is a legally recognized privilege of the carrier, which is designed to
save the same, from crippling losses from loss of or damage to goods while in
tus custody. Thus, had it not been for this legal privilege, a carmier would have
been liable for loss of or damage to goods to their foll value. On the other
hand, package limitation ts a restriction on the contractual right of a carrier.
Thus, unlike in the old days, a camer cannct at present insert a clause that
reduces his liability below the legal minitnum but is at liberty to increase his
liability and agree on another maximum liability. Furthermore, this privileges
which accord carriers total cxemption from lizbility under specific
cireumstances. If such specific circumstances are met, carriers nesd not invoke
package Limitatien for such special privileges make the privilege of package
hmitation redundant.

Under the Hague Rules, for example, z carrier is exempted from any
liability for Ioss or damage caused due to seventeen specific grounds or perils
[Article 4 (2)]. This list of exempted periis is identical to that found in the
provisions of Article 197 of the Maritime Code of Ethiopia and the reader is
advised to refer to them for a better understanding of the nature of
the grounds which entitle such exemptions. Moreover, deviation in saving or
atternpting Lo save fife and property at sea can exempt a carrier from Hability
for loss or damage to goods resulting therefrom [Asticle 4 (4))]. The list of
exempted perils is not atfected by the amending legislation. Thus, if any one of
the grounds listed is proved to be the “proximate” cause of loss or damage, a
carrier is totally exempted from liabilify. A carrier is alsc not liable where the
nature or value of goods has been kmowingly mis-stated by the shipper in the
bill of lading [Article 4 {5)]. Under these situations, it is of no importance for a
camer to invoke package limitahon.

The Hamburg Rules do not contain these excepted pertils. Under these
Rules, “1t 15 the common understanding that the lability of the carrier...is
based on the principle of presumed fanlt or neglect [and). ..as a rule, the burden
of proof rests on the carrier...”™ Thus, if a carrier has taken all measures that

** Common understanding adopted by the United Nations Conference on the Carriage of
Goods by Sea. According to Article 5 of the Convention the following are the basic liabilities
of a carrien
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could reasonably be required to avoid the occurrence and consequence of a
loss of or damage to goods, it is totally exempted from liability'®' and it is not
required to invoke the privilege of package limitation.

2.3. Exceptions to the Privilege of Package Limitation

As indicated earlier, package limitation is a statutory right and can only be
exercised upon the conditions and within the limits provided by the law. A
carrier may not thus limit its Lability under certain circumstances. Major
exceptions to the privilege are the fellowing.

Under the Hague Rules, if the nature and value of goods are declared by
the shipper before shipment and inserted in the bill of lading, 2 camier cannot
avail its right to limit its liability [Article 4 (5) and Article 2 (a) of the Hague
Visby Rules].'™ In addition to this, a carrier is entitled to waive its right to
package limitation. Accordingly, if & carrier agrees with a shipper to increase
his liability and to fix another maximum, 1t is the agreed upen amount that
controls, instead of the statutory package limitation [Hague Rules, Article 4 (5)
Article 2 {g) of the Hague Visby Rules]. Lastly, a carrier may lose its right to
Himit its liability if the loss or damage resulting from its act or omission was
done with intent to canse damage or recklessly and with kmowledge that
damage would probably resnlt [‘A:ﬂ:icle 2 (e} of the Hague-Visby Rules and
Article § of the Hamburg Rules].'”®

In relation to bills of lading, the laws of some jurisdictions provide that
a carrier may lose his privilege to limit its liability when the shipper has ne
adequate notice of the limitation by a Clause Paramount in the bill of lading
and is not given 2 fair opportumty to avoid the limitation by declaring excess
value and paying extra freight.'** This is the position in the U.S.A. However, it
shouid be noted that the pertinent law, 1. ¢. COGSA, does pot expressly
provide for this exception, but this is created by judicial decisions. Moreover,

“The carrier is liable for loss resulting from loss of or damage to the goods, as well as from
delay in delivery, if the ocowrrence which caused the loss, damage or delay took place while
the goods were in his charge. . unless the carrier proves that he, Jus servanis or agenis, togk ail
measures that could reasonably be required to avoid the ccourrence and its consequences.”

®! An g contrario reading of Article 5,

¥2 gimilar exceptions are not provided under the Hamburg Rutes,

%2 The Hague Rules do not contain exceptions.

34 Schoenbeunt, Supra Note 1, p. 613.
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there is 2 split of opinion on the issue as well as on the methods how a carrier
can give this opportunity te a shipper.'”

2.4. Standards of Computation of Package Limitation
2. 4. 1. Units of Account

Under those circumstances wherein a carrier can limit its Liability, liability can
be limited in the following manner,

a. Under the Hague R ules, the Hability o f the carrier 1s limited to 1 00-
Pound Sterling per package or unit or the equivalent of that sum in
other currency [Article 4 (5)].

b. Under the Hague-Visby Rules, a carrier’s liability 15 limited to 10,000
Francs per package or unit or 30 Francs per kilo of gross weight of the
goods lost or damaged, whichever is the higher. A Franc means a unit
consisting of 65.5 milligrammes of gold [Article 2 (2) and (d)].'*

c. Under the Hamburg Rules, liability is {imited to 835 units of account
per package or other shinping wnit or 2.5 units of accom per
killogramme of gross weight of the goods lost or damaged, whichever
is the higher. The unit of account is the Special Drawing Right (S.D.R.)
as defined by the International Monetary Fund (IMF) [Article 6 (a} and
261.

d. Under the 1979 Protocol that amended the Hague-Visby Rules, liability
is limited to 666.57 units of accotmt per package or umit or 2 units of
account per killogrammes of gross weight of the goods lost or
damaged, whichever is higher. The unit of account is SDR, as defined
by the BMF [Article 2(a) and (d)].

The legislative history of package limitation shows that the unit of
account has passed through many phases. First it was the Pound Sterling, and
then came Franc and now it is the SDR. The fact that the SDR is given legal
recognition under the two important legal instruments, i. e. the Hamburg Rules
and the 1979 Protoco! shows that the much-desired uniformity on this

™ Tbid. pp. 613and 614. For more details on this particular issue, i. e. “Fair Opportunity”, see
Michael F. Sturley, The Fair Opportunity Requirement Under COGSA Section 4 (5% A Case
Study in the Misinterpretation of the Carriage of Goods by Sea Act, Jougal of Maritime Law
and Cormuerce, Vol. 19, No. 1, January 1988, pp. 1-35, and [part I}, Vol. 19 No. 2, April,
1988, pp. 157-206.

% The Hague and Hague-Visby Rules on package limitation are no more operative, for they
are amended by the 1979 Protocol. See (d), below.
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particular issue is achieved at last. Thus, as can be easily understood from the
reading of the pertinent provisions of the two instruments, except for the
figures, i.e. 835 and 2.5 under the Hamburg Rules and 666.67 and 2 under the
1979 Protocol, one is a verbatim copy of the other. The SDR is, therefore, the
single unit of account at present.

SDR is a unit of account determined by the IMF.

...The technique since July 1, 1974 has been to relate the value of
the SDR to a “basket” of currencies according to whick the SDR is
equal to a total of fixed

amount links and arrangements with members, and a computerized
set of calculations, the Fund determines the exchange rates of
currencies in terms of the SDR. for the purpose of its own
operations and transactions, and publishes these rates on a daily
basis for a growing number of member currencies.'”’

For those states that are members of the IMF, the valus of the SDR is
equivalent to the rate published by the Fund at the date in question. A non-
member state can determine the value of its national currency in terms of the
SDR. In this regard “[t]he simplest method that a non-member state may
choose is to select the currency of a member of the [IMF) as the reference
currency and to value its own currency as published by the Fund."'*® In those
non-member states whose laws do not permit the application of the preceding
conditions, the unit of account is not SDR but 12,500 monetary units or 10,000
monetary units per package or 37.5 or 30 monetary units per kilogram of gross
weight of the poods, whichever is higher, Monetary units mentioned here are
of the Hamburg Rules and the 1979 Protocol respectively and a wunit
corresponds to 65.5 milligrammes of gold. Generally speaking, it can be said
that the Hamburg Rules are more shipper friendly than the 1979 Protocol. It
should, however, be noted that the business community is well aware of the
fact that the SDR, like its predecessors, may fail to reflect the real value of
goods in the future. To this effect, the Hamburg Rules provide that in case
when there is a significant change in the real value of the SDR and the need to
substitute it by another unit arises, a revision conference can be called upon the
request of 2 minimum of one fourth of the contracting states and the pertinent

"7 Stephen A, Silard, Carriage of the SDR by Sea: The Unit of Account of the Hamburg Rules,

Journal of Mayitipe T aw and Commerce, Vol, 9, (1977-1978), p. 18
% Thid, p. 33
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provisions can be amended by a two-thirds majority of the participating states
(Article 33).

3. 4. 2. Package and Other Units of Measurement

When a carrier is liable for the loss of or damage to goods, its liability or the
amount of money that it should pay is dependent on the number of packages or
units or weight of the goods lost or damaged. In this regard, the Hamburg
Ruies provide for 835 SDR per package or other shipping unit or 2.5 SDR per
kilogram of gross weight of the goods lost or damaged, whichever is higher.
The 1979 Protocol, on the other hand, provides for 666.67 SDR per package or
unit or 2 SDR per killogramme of gross weight of the goods lost or damaged,
whichever is higher. Thus, the liability of a carrier depends on the nature in
which the goods were transported, i. e. in packages or otherwise.

The definition of the term “package” 15 a flexible one. It may he defined

Any preparation of a cargo item for transportation that facilitates
handling but does not necessarily conceal or completely enclose
the goods. This is broad enough to include a wide variety of
methods of consolidation of goods ranging from boxed item to
materials tied together or lashed to skids or pallets; it would
necessarily exclude certain types of cargoes such as loose liquids,
bulk cargo, and fish.'”

Thus, only cargo that is shipped un-enclosed and fully exposed is not a
“package.”*™ The other muitipliers of the SDR are: “units” or “shipping units”
and “weight” of the goods lost or darnaged.

For a long time, it has been debatable whether or not a container is a
“package” However, at present, this is no more a contentious issue for the two
international instruments earlier mentioned have solved it by the inclusion of
clear provisions in their texts. Accordingly, where a container, pallet or similar
article o f transport is used to consolidate goods, the number of p ackages or
units enumerated in the bill of lading as packed in such article of transport
shall be deemed the number of packages or units and, in the absence of this,

1% Schoenbaum, Supra Note 1 above, p. 606.
* Ibid, p. 605
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such article of transport shall be considered (he package or unit gHague-Vrsby
Rules, Article 2 (¢} and Hamburg Rules, Article 6 (2) (a). As far as
containerized cargoes are concerned, therefore, what matters is the figure
indicated under the column assigned for number of packages. If the figure
indicates the number of p ackages packed in 2 coniainer or the unit of items
(say, for example, 10 packages of radios or two TV sets) the applicable unit of
SDR shall be multiplied by the number of packages or units indicated in the
bill of lading. Where such figures are not indicated and the figure mentioned is
the number of containers (for example, “one or two containers™ only) then the
unit of SDR shall be muliiplied by the number of containers. It should,
however, be noted that even when goods are packed in containers or other
packages, a carrier can be obliged to pay a sum of the fixed SDR multiplied by
the weight of the poods lost or damaged, provided that this is advantageous to
the shipper or consignee.

3. Package Limitation In Ethiopia
3.1. Sources of the Law

The Maritime Code of Ethiopia was drafted either by Professor Jean Escamra of
the University of Paris or Professor Jauffret of the University of Aix-Marseilles
or most probabiy by both. Prof, Escarra was originally commissioned to draft
the Commercial Code of Ethiopia and Prof. Janffret took over the task upen his
death.

Of the source of the Code, even less is kmown. The Mines of the
Codification Commission entrusted with the task were either not recorded or,
even if recorded, were either lost or their whereabouts unknown.”? To date,
the only information we have on the Code as a whole are occasional references
to it made, in passing, in the course of the discussions on the draft Commercial
Code, and the references as to source found in these are tog sketchy to be of
any heip.” Nonetheless, the following general remarks may safely be made.

*! See, footnote 13, supra.

% In 1954, the then reigning monarch, Emperor Haile Selassie, established a Codification
Commission charping it with the task of preparing five Codes, these being: the Penal Code, the
Civil Code, the Commercial Code, the Maritime Code, and the Code Judiciare, The
Commission comprised of both foreign and local jurists.

% For more information, se¢, Peter Winship, Backs ia
Commercial Code of {960, H.S. L.'U., Faculty of Law, mehshﬂd} (1972), pp. ?334
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The Code deals with many aspects of the shipping business and some
of these are: Mantime Liens and Mortgage of a Ship; Limitation of Liability;
Maritime¢ Employment; Charter Party Agreement; Contract of Carriage
Supported by a Bill of Lading; Maritime Collisions, Assistance and Salvage;
General Average and Marine Insurance. A closer look at Title VI of the Code,
which deals with Participation in General average, evinces that this part of the
Code is by and large taken from the York-Antwerp Rules.?® Articles 180-209
of the Code, which deal with bill of lading contracts are most probably taken
from the Hague Rules, for the provisions of the former are very similar to the
latter than any other similar law. Moreover, it helps to note that some articles
of the Code and the Rules are identical. A case in point is Article 197 of the
Code and Article 2 of the Rules, which deal with gronnds of exemption from
liability. Another case in point is Article 200 of the Code and 6 of the Rules,
which deal with shipment of dangerous goods. Furthermore, as shown above,
The Hague Ruels, before being amended by The Hague-Visby Rules in 1968,
was the prominent convention in 1960 when the Maritime Code was enacted.

3.2. The Provisions on Package Limitation
The pertinent provisions of the Code on package limitation read as follows:
Article 198, Global Statutory Limitation of Liability.

1) In respect of loss or damage to goods, the liability of the carrier
shall not exceed one thousand Ethiopian doflars.

2} The stamutory limitation shall be determined by package, and in
respect of goods loaded in bulk, on the basis of the unit normally
srving for the calcnlation of freight.

3) The statutory limitation may not be setup against the shipper
where the nature and vaiue of the goods have been declared by the
shipper before shipment, and such declaration has been interested
in the bill of lading 2%

*™ The first york rules were adopted in 1864, These were revised in 1877 at Antwerp. The

Y ork-Antwerp Rules were first adopted by the International Law Association in 1884, then
revised in 1924, 1949 and again in 1974. The probable source of the Ethiopian laws of General
Average can be the 1949 Revision.

™ The parailel provisions of the Hamburg Rules read as follows:
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It should be noted at the outset that there 15 a discrepancy between the
two versions of the Code, i. €. the Amharic and English, and that the former, as
the official language, prevails over the latter. The Amharic version puts the
extent of liability at five hundred Ethiopian dollars instead of one thonsand
Ethiopian dollars as in the English version. Whether or not this is a deliberate
act or a slip of the pen is unknown for, as mentioned earlier, background
materials are not available. One may, however, add that this particular fact is
not included as errata in the Corrigendwn section of the English version of the
Code.

The provisions of the Hague Rules and the Code, quoted abave, arc
more or less similar except for minor differences. Accordingly, apart from the
difference in the amount of package limitation mentioned eartier, the Hague
Ruies provide that the sum shall be calculated m terms of the number of
packages or “units” while the Code provides that the sum fixed should be
calculated in terms of packages or “in respect of goods loaded in bulk, on the
basis of the umt normally serving for the calculation of freight.” Given these
differences and in particular the difference in the amount of money provided
under the two laws, it appears that Articie 198 of the Code is much closer o
Carmage of Goods by Sea Act (COGSA) of the USA than the Hague Rules.
Section 1304 (5) of COGSA reads as follows:

Neither the carner nor the ship shall in any event be or become
fiable for any loss or damage to or in connection with the
transportation of goods in an amount excesding $500 per package
lawful money of the United States, or in case of goods shipped in

ackages. per customary freight unit, or the equivalent of that sum
in other currency, unless the nature and value of such goods have
becn declared by the shipper and inserted in the bill of
lading. .. (underlines added).

Hague Rules-Article 4 {3}

Neither the carrier nor the ship shall in amy event be or become liable for any loss or damace to
or in connection with goods in an amount exceeding 100 Pound Sterling per package of unit or
the equivalent of that sum in other currency, unless the nature and value of the goods have
been declared by the shipper before shipment and inserted in the bill of lading.
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The figures mentioned under Article 198 of the Code and the COGSA
are identical, 1.e. 5007, Moreover, the expression used under the Code, i .e.
“_..in respect of goods loaded in bulk”, is similar to “goods not shipped in
packages” (COGSA’s expression). It can also be maintained that the
expression “on the basis of the unit normally serving for the calculation of
freight” found in the Code is not different from the expression “customary
freight unit” found in COGSA.

3.3, Case Reports and Practice on the Subject

The is no law reporting system in Fthiopia and it would thus be difficnlt to
relate the prevailing practice n any one field of study with some certainty,
Nonetheless, it is believed that the following three cases rendered by the hagher
courts of the country at different periods coupled with the practice of the only
national carrier of the country, the Ethioptan Shipping Lines, will help shed on
the prevailing trends and attitudes on the subject. We shall discuss these in
turn.

3.3.1. Cases™™
Case One

In a case litigated at the High Court of Addis Ababa®, the plaintiff claimed
that the contents of five “cartons” of goods that delivered to the carrier for
transportation were found missing upon arrival at the pott of destination, i.c.
Assab (the former port of Ethiopia). Accordingly, he claimed 12,000 Bii,
being the cost of items lost during voyage. The defendant argued that it is not
liable for the loss as the goods were carried on deck and, alternatively, 1f found
liable for the loss, that its liability is limited to 2 maximum of 200 Pound
Sterling as per the provisions of the bill of lading. The court ruled that loss
other than that due to common elements of the sea, such as salty water, cannot
exempt a carrier from Jiability for the loss of goods camried on deck and that the

“* Note. COGSA has st the limit at 500 USD for the reason that in 1925, the year the United
States signed the Hague Rules Convention, 00 Pound Sterling had an average value of 432 59
USDr and ALY of the Convention penyits contracting states to transiate Article 4(5)s 100-
Pound Sterling into tarms of their own monctary system i round fipuzres. Michael, F_ Sturley,
Supra Nete 29_ at p. 177, Foot Notes, Ne. 321 and 322,

® The decisions are written in Ambaric and only the relevant parts are translated and

k2 Girma Kebede v Ethiopian Shipping Lines Corporztion et. al, Civil File No. 68973,
Ginbot 11, 1981 Ethiopian calendar or May, 1885 G.C.
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defendant should pay a total of 2,500 Birr being the cost of the missing goods,
i.e. 500 Birr for each carton.

Case Two

In ancther case ].;tlgatad at the Zonal Cowrt of Region 14 (Addis Ababa)
Administrative Region™, the plaintiff claimed the payment of 40,000 Birr,
being cost of a car that he delivered to the defendant for transportation and was
lost after arrival at the port of destination, i. €. Assab. The defendant, Ethiopian
Shipping Lines, argued that it is not lizble for the loss as the car had arrived at
the port of discharge safely and was handed over to the port authority and that
the war sifuation then prevailing at the port had prevented its final delivery to
the plaintiff. It, alternatively, further argued that, if at all Liable, its liability is
limited to 500 Birr or 100-Pound Sterling. The court ruled that the defendant
has failed to discharge its contractual obligation to deliver the car to the
plaintiff or, in lieu thereof, to a responsible body customarily employed for
safe-keeping and delivery of goods in transit; that it cannot nveke the war
situation as a defence as, by his own account, the car was safely unloaded and
delivered to the port authorities; and that, accordingly, it is liable to the
plaintiff for ioss of goods shipped. It fixed the amount of compensation at the
statutory Limitation of 500 Birr since the plaintiff has not specified the nature
and value of the property shipped in the bill of lading. Both parties apacalﬂd
from this decision and the appellate court confirmed the lower court’s ruling
on the amoumt of compensation. It is, however, interesting to note that the
appellate court reasoned in passing the Art.198(2) of the Code applies to goods
shipped enclosed in “parcels” or “packages™ and thus concealed but not to such
goods as motor vehicles which are not so consolidated.

Case Three

Yet in another case litigated before the Central Arbitration Committee®'’, the
plaintiff, an insurer, claimed for refund of 3,804.61 Birr that it paid to its
clients as a result of loss of goods on voyage. The plaintiff argued that the bills

™ Melese Asfaw v Ethiopian Shipping Lines Cotporation, Civil File No. 1709/1985, Ginbot 9,
1983, Ethiopian Calendar (E.C.). Appeal-Civil File No, 1772/88, Sere §, 1992 E.C. or May
200G.C.

2% Ethiopian Insurance Corporation v Ethiopian Shipping Iines Corporation, File No.71/77.
The Central Arbitration Comustize was 2 tribunal established to resolve disputes between
administrative organs of the state, It iz now defunct.
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of lading issned for the goods clearly provide that the Hague Rules apply and
that liahility is determined as follows:

-If the Hague Rules are applicable in the country of port of shipment, the
liability will be determined according o the Rules.

-Hf the Hague Rules are not applicable in the country of port of shipment,
liability will be determined according to the local laws of the country.

-If there is no law that governs the situation in the country, the Hague
Rules shall apply.

Accordingly, since two of the cargoes were shipped from UK and other
from West Germany, and the packape limitations under the laws of these
coutttries are 471.69 Pound Sterling and 1250 Duetch mark, respectively
plaintiff clained that the defendant is Lable to compensate him to the full
amount paid by him to his clients. The defendant conferded that both The
Hague Rnles and the Ethiopian law apply to cases where the amount of
lLiabifity 15 not specified in the bill of lading and that, in the present case, the
bill of fadmg issued limits its Lability to 100 Pound Sterling per package for
which sum alone he ¢an be held liable. The Committee ruled that the
provisions in the bills of lading are controliing and accordingly fixed the
liability of the defendant te 100-Pound Sterling per package.

3.3.1.1 Comments on Cases
3.3.1.1.1 Units of Measurements

Of the three cases summarized above, 1t 1s only in the case number one where
it is expressly mentioned that the lost items were consolidated in package (i.e.
cartons). In case mumber rwo, it is nowhere mentioned that the car was
enclosed in a given package. Given the practice, items such as cars are usually
shipped outside of packages. In case number three, however, though nothing
was mentioned about the nature and type of goods, it appears that the parties
have agreed that the goods were in packages.

Given these facts, in case number two, the unit of measurement of
liability should not have been packasges but the altenative provided under
Article 198 (2), i. e. “the unit normally serving for the calculation of the
freight.” In this regard, the alternative unit iz no different from “customary
freight umt”, a phrase frequently found in other laws. As stated by
Schoenbaum:
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“Customary freight umit applies for goods that are not shipped in
packages. This lirnit applies to bulk cargo as well as machinery and
equipment shipped uncrated or unpackaged. It is settled that the phrase
“customary freight unit” means the unit by which the freight was
calculated in particular case. The customary freight unit to be
applicable need not have any relationship o the value of the article
involved. It has been calculated by measures such as weight, cubic feet,
and by the piece involved "’

Article 12 of the bills of lading issued by the Ethiopian Shipping Lines
indicates that freight ¢ an be calculated on the basis of weight, measurement
and value of goods. Thus, whether or not the alternative method of calculation
is advantageous to the shipper, further inquiry should have been made into the
basis on which freight was calculated and the amount of Hability fixed
accordingly.

3.3.1.1.2. The Aniount of Liability

In case number one, the carrer argued that its liability to Pound Sterling 200.
In case mamber two, the carmier argued that its liability is limited te 500 Birr or
Pound Sterling 1 00 and in case number three 1 00-Pound S terling only. T he
courts ruled that in the first two cases the carrier’s lishility is limited to 500
Birr per package, and in the third case Pound Sterling 100.

In case number one, it is not clear from the facts whether the carrer
was contending that its aggrepaie liability cannot, in any case irrespective of
the number of packages, exceed 200-Pound Sterling or that its lability is
limited to 200-Pound Sterling for each package. First, if the carrier was
arguing that its aggregate liability could not in any case exceed 200-Pound
Sterling, this is not legatly tenable for the Code nowhere authorizes a carrier to
do so. What is actually provided under Article 198 of the Code is the minimum
amount of Hability per package or other units. Moreover, the camier has cited
Article 24 of its bill of lading as its authority. However, assuming that the bill
of lading issued at the pertinent time contained such a provision,'? this
provision is void for it cannot contradict the minimum limit provided by law.
Second, if on the other hand, the carmier was arguing that its liability is limited

21 gehoenbaum, Supra Note 1, p. 612.
2 Bills of L ading c urrently i ssued by the E thiopian Shipping Lines do not ¢ ontain i milar
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to Pound Sterling 200 per package, then the plaintiff should have been awarded
this sum and not 500 Birr per package as was the case. In this regard Article
206 (1) of the Code provides the following.

Article 206-Carrier may increass his Liability

(1) A carrier may surrender in whole or in part all or any of his
rights and immunities, or increase any of his responsibilities
and Habilities under this Section provided such swrrender or
increase shall be embodied in the bill of lading issued to the
shipper. “

Moreover, in c ase number o ne, although the cammier d id n ot raise this
matter in his defence, it is worthy of note that the plaintiff did not aliege that
all the items packed in the five cartons were lost upon arrival. He claimed that
only some items out of the total consignment were lost. The camrier would be
liable for the payment of 500 Birr per package only when the whole package is
lost but not when only parts of its contents are missing. This will reduce the
liability of the cartier proportionately,

In case number two, as the carrier has admitted that its Dability is
limited to 500 Birr or 100 Pound Sterling, it is not clear why the court opted to
award the plaintiff 500 Birr only and not 100-Pound Sterling as admitted. The
exchange rate o fthe Pound Sterling is currently around 16,0527 Birr to the
Pound (£1=16.05 Birr} and, even at the time of suit, the plaintiff would have
been enfitled to a much higher sum had defendant’s liability been determined
in Pound Sterling. Similarly, it is not clear why, in the same case, the appellate
court affirmed the decision of the lower court as to the amount of Liability
while at the same time holding that sub-article {2} of Article 198 is not
apphicable to the case.

3.3.2. Shipping Practice
Bills of lading issued by the Ethiopian Shipping Lines contain a set of

provisions pertaining to package limitation. These provisions are printed in
fine letters and found at the back of each biil.*™ The relevant laws applicable

*3 The Ethiopian Herald, Vol. LXIL No. 254, July 3, 2006
4 pertinent provisions of the Bills read in part as folows:
Artivle 5. Carriers Responsibility, (a) Port to Port Shipment
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to package limitation under these provisions are four. These are: local laws,
The Hague Rules, The Visby Amendments, and the Carriage of Goods by Sea
Act 1936 of the U.8.A. Given the level of unification atfained at present on the
issue of package limitation, it may be asked why the bills’ provisions cite four
different laws. Moreover, given the fact that the Hague Rules are amended by
the Visby Protocols, it may again asked why The Hague Rules are repeatedly
cited as basis of liability. The only possible explanation that may be offered is
that this is probably done to accommodate the interests of those countries that
are parties to one or the other of these conventions as well as those which are
not parties to any of the conventions, As we saw earlier in relation to case
number three, under the bills of lading provisions of the Ethiopian Shipping
Lines: (a) if the Hagne Rules are applicable in the country of port of shipment,
liability will be determined according to these rules; (b) if the Hague Rules are
not applicable, liability will be determined according to the local laws of the
country of port of shipment; (c) if there is no law goveming the case in the
coutry of shipment, the Hague Rules apply.

Conclusion

Package limitation 1s a legal mechanism that is designed to save ship-owners

from crippling losses resulting from loss of or damage to goods that may arise
cut of the different hazards of the sea. Thus, unlike other instances wherein a

1.[When goods are lost or damaged while in the acmal custady of the carrier, i. . from loading
to discharge], the liability shall be determined in accordance with any national law making the
Hague Rules or the Hagne Rules as amended by the Protocol signed at Prussels on 23
February 1968 (Hague/Visby Rules) compulsorily applicable o, if there be no such national
law in accordance with the Hague Rules contzined in the International Convention for the
Unification of Certain Rules Relating 1o Bills of Lading dated 25" August 1924, Where the
exemption contamed in the previous sentence may not be velid, the carriers lisbility shall be
governed during the pericds of the Carrier actual or constructive possession before loading on
to and after discharge from the sea poing vessel by the provisions of the Carriage of Goods by
Sea Act 1936 of the USA which shall be deemed to be incorporated herein and to apply to such
periods.

General provisions (applicable to bath port to port and combined transport).
v. Ad valorem declaration of Value.
The liability of the carrier, if any shell not exceed the limits prescribed in any national law or
international comventions unless the nature and vahse of the goods has been declared by the
merchant before shipment and inserted in the Bill of Lading and extra freight paid onsuch
declared value if required.
vi, Hague Rules Limitation
Subject to {v) above, whenever Hague Rules are applicable, otherwise than by national law, in
determining the liability of a carrier, the liability shall no event exceed one hundred Pound
Stexling per package or unit,
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confracting pariy can be made liable to the full extent of the loss or damage
suffered, a ship-owner is not required to compensate the owner of goods lost or
damage to the full extent. A ship-owner is, therefore, entitled o limit his
liability to a certain umit of exchange to be multiplied by the number of
packages or other units of measurement. The legislative history of the law of
package limitation clearly shows that it had been difficult to fix the amount of
liability against a certain cugrency or other unit of exchange. Accordingly, at
the international level, the Liability had, at different periods, been fixed against
Pound Sterling, gold and, currently, the SDR. The major reason behind the
shift in the unit of exchange is the failure on the part of the Pound Sterling as
well as gold to refer the actual value of goods, which change through time, For
the present, at least, the SDR. is found to be a convenient unit of exchange,

The package limitation provide under Article 198 of the Code is 500 Birr per
package or other umits of measurements. The Code as well as the pertinent
article, i.e. Article 198, has not been amended for the past forty-two years.
However, the Birr has been devalued in the course of the last forty-two years
and the amount fxed under Article 198 of the Code is no more realistic. Thus,
the devaluation of the cumency has favored ship-owners and unduly
disfavoured cargo owners. Currently, the exchange rates of Birr a§ainst UsD,
Pound Sterling and SDR are 8.86, 16.05 and 12.86, respectively.*'> Taking the
present exchange rate, the amount fixed under Article 198 of the Code is
roughly equivalent to, 56.43 USD, 31.15-Pound Sterling or 38.88 SDR. Given
the level of uniformity achieved through relevant international conventions, the
limut of liability would have been 835 SDR under the Hamburg Rules or
666.67 S DR under the 1979 Protocol”'® However, since Ethiopia is not a
party to any one of the ¢ onventions to date, an Ethiopian Shipper/consignes
cannot invoke this privilege nor can a carrier be bound by these limits, A
shipper would thus only be entitled to a compensation of 4.66% or 5.71% of
what he would be entitled to under The Hamburg Rules and the 1979 Protocol
limits liability respectively.

2I5 Ib’.d-

*'* Had Ethiiopia been a party of the Hampurg Rulés or Hague Rules {as amended in 1979}, 2
shipper/consignee would have been entitled to Birr 10,738.10 or 8753.38, respectively, for a

package,
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Formation of Arbitral Tribunals and Disqualification and
Removal of Arbitrators under Ethiopian Law

Zekarias Kene’aa™

INYRODUCTION

Although Compromise, Conciliation and Arbitration were given recognition by
the 1960 Ethiopian Civil Code as alternative mechanisms of dispute setilement
in Ethiopia, the three aspects have not been put into practice excepting may be
arbitration, which, it may be said, is put into operation to some extent. Because
of the fact that these alternative mechanisms are not put into practice, or are, as
such, not tested, disputes have been, at least in major townships in Ethiopia,
been taken to public courts. Also notable is that in rural Ethiopia, and even in
some Ethiopian townships, disputes have heen and still are settled through
traditional mechanisms practiced amongst the different ethnic groups in the
country.

As stated above, arbitration as an alternative means of adjudicating
disputes has, to some extent, been put into effect in Ethiopia. Although the
Civil Code recognized arbitration as one mechanism of settlement of disputes,
however, litile has thus far been done to clucidate the provisions of the Code
on arbifration.

This modest work on “Formation of Arbitral Tribunals and
Disqualification and Removal of Arbitrators Under Ethiopian Law" hopefuily
conirtbutes something towards shading light on the provisions of the Civil
Code on arbitration. The paper is divided into two parts. The first part deals
with the formation of arbitral tribunals and the second part deals with
disqualification and removal of arbitrators. The essay comes to an end by seme
remarks in the form of conclusion.

I. FORMATION OF ARBITRAL TRIBUNALS
A, Appointment of Arbitrators

Cme of the main characteristics of arbitration is that there would be private
judges or referees that would consider and resolve the dispute(s) between the
parties as opposed fo judges sifting in courts which are appointees of the
sovereign. In other words, arbitrators are appointees of the parties or

* Assistant Professor, Faculty of Law, Addis Ababa University.



disputants, or as the case may be the appointees of the parties / disputants
through some kind of an appointing authority designated as such by the parties
themselves. As the reference is going to be considered and finally resolved by
the arbitrators, their appointmeni becomes very important in the sphere of
arbitration. It could in fact be said that without tho: appointment of the
arbitrators in one way or another, the arbitral tribunzl 'cannot be formed and
the agreement of the parties to refer their existing or future digputes to
arbitration cannot be executed. It would remain an agreement without effect.

Primarily, the appointment of the arbitrators constitufing the private
dispute resolution tribunal is the right of the parties, However, if the parties fail
to agree on the appointment of their private judges, they may seek a court’s
assistance. Here below we will consider situations where both parties appeint
their arbitrators, courts appoint them, when they are appointed by a third party
entrusted with such an a2ppointment, and the role of arbitrators in appointing or
choosing a chairman, 2 president, or an umpire as it may be called.

1. Appointment by the Parties

Parties may appoint their respective arbitrators  the moment they agree to
submit their existing disputes to arbitration, or may even agree on the proposal
made by one of them. The same applies when parties agree to submit their
future disputes to arbitration. The parties can, right from the moment they gave
their free consent to submit their future disputes “arising from” or “in relation
to” their main underiying contracts to arbitration, appoint their respective
arbitrators or endorse the propesal of the appointment of arbitrators submitted
by one of them which would be tantamount to appointing one’s arbitrator(s)
respectively.

The equality of the parties as stated under the provisions of Article
3335 of the Civil Code, must, however, not be forgotten with regard to the
appointment of arbitrators. The provisions of Article 3335 are so sirict that the
agregment to arbitrate is rendered invalid where it places cne of the parties in a

! The 1960 Civil Code of Ethiopia doesn't use the word “tribumal” It simply refers to
Adbitrators as individuals. Under French Law, which is the main source of Ethiopian Private
Law, the term “arbitral tribunal™ is a recent phenomenon imtended io give to arbitrators the
status of 2 collegial jurisdictional body rather than viewing it implicitly as merely a group of
private individuals. See for instance R. David Arbijtration in Interpational Trade, Khower,
Law and Taxation Publishers, Deventherf Metherhnds, 1985 p. 225,

? The Civil Code of Ethiopia Articles 3331 & 3337.
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privileged position as regards the appointment of the arbitrators.” This
presupposes that there has to be an a greement between the parties asto the
appointment but the agreement reached on cannot be valid if it puts one of the
parties on a privileged position, Professor Rene David wrote:

A restriction on the freedom of the parties would seem to be imposed in
all countries. It is imperative thal parties should be ensured full
equality in the constitution of the arbitral tribunal. A specific provision
of the law in some countries, the general principles of law in other
countries condemn a number of practices on the grounds thai they
result in a privileged position for cme of the parties as regards the
constitution of the arbitration tribunal. ¢

The “equality of the parties™ requirement imposed by Article 3335 of
the Civil Code doesn't, however, prohibit the endorsement by one party of the
list of wounld-he arbitrators submitted by the other, provided however, that the
en{iorsing party’s consent is freely given, What Article 3335 purports io guard
apainst, is that it should pot be accq:tahle where “all arbitrators are appointed
by one of the parties only,” ~ or in case of a sole arhitrator, where his
appointment was made by one of the parties without securing the free consent
of the other, or by ignering his objection as to the appointment of the sole
arbitrator.

Appointment of arbitrators necessarily involves the maming of the
arbitrators by the parties and hence the parties agreeing only on the procedure
for appointment doesn’t mean appeintment in the sense it is used in the Civil
Code. The naming of arbitrators in the agreement to arbitrate is left to the
discretion of the parties. They may agree to appoint their arbitrators in the
agreement to arbitrate or provide in their agreement for the number and
procedure of appointment and leave the actual naming for a fufure date but
before a dispute arises or until after a dispute has arisen between them. * The

ismhmmmon ethxyoftbcpm infra.

‘Rene David, Arbigstion patics ade Kluwer, Law and Taxation publishers,

sDevmthcrfN:ﬂmiands 1985 p,23
Tbid.

° Incidentally, it is commendable to note that the Civil Code uses “arhitrator” twoughout in its
singular form although in Amicle 3331 It is provided thar there may be one or several
arhitrators. 1 persomally, prefer the plural form because the sppomiment of three arbitrators
has gained so much popularity and sthe Code also recognizes collegiality.

? The Civil Code, in Article 3331(1) provides that appointment of the arbitrators may be made
in the arbitral submission or mbgequently.
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simultaneity of agreement to arbitrate and the naming of arbityators then and
there seem to be highly probable in the cases where the agreement to arbitrate
is in reference to already existing disputes. It is, however, possible even in
agreements to arbitrate existing disputes for the parties to postpone the
appointment of arbitrators until a future date. In agreements to arbitrate future
disputes, the highly probable arrangement would be that the agreement
provides for the procedure and number of arbitrators, but the likelihood would
be that the naming of the arbitrators is left until after the dispute has arisen
between the parties. Nevertheless, the possibility that the appointment is made
at the time of the agreement cannot b¢ dismissed.

Both in “compromis™ agreement i.e., the agreement to submit existing
disputes to arbitration or in the “clause compromissoire” 1.c., the agreement to
submit future disputes to arbitration, there may be advantage in leaving the
appmntment of arbitrators until after a dispute has arisen between the parties. It
is submitted, that awareness by the parties of the nature and extent of their
digputes before they appoint their arbitrators would be advantageous to them.
This is so, particularly because it enables them to select the appropriate persons
with the necessary qualification and expertise to facilitate the speedy disposal
of their disputes and to avoid the trouble of re-appointing in cases where the
pre-dispute appointed arbitrators may have died or have become incapable.

Sub-article (3) of Article 3331 of the Civil Code provides: “where the
parties have failed to specify the number of arbitratots or the manner in which
they shall be appointed, each party shall appoint one arbitrator”. This is
mtended to fill the vacmumn left by the parties in the event that they weren’t
careful encugh to fix the number of arbitrators or the procedure by which they
shall be appointed, without, of course, prejudice to the provisions of Article
3335 of the Civil Code. Sub-article (3) of Article 3331 has three limbs. The
first one is intended to cover the situation where the parties have agreed on the
procedure of appointment of their arbitrators but failed to have provided for the
number of arbitrators in which ¢ase they shall appoint one arbifrator each and
if their agreement on the manner of appointment happens to be different from
appointing one arbitrator each, without prejudice to Article 3335, it seems that
such an agreement on the manner of appoiniment is overridden by the
application of article 3331(3). If, for instance, the parties have agreed that the
arbitrators were t0 be appointed by the Ethiopian Chamber of Commerce but
failed to provide for the number of arbitrators, and how many arbitrators each
party should appoint, then they shall appoint one arbitrator each but their
agreement that the arbitrators were to be appointed by the Ethiopian Chamber
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of Commerce is impliedly rendered ineffective unless one acrgues that the
parties’ agreement as to the appointing authority should remain effective and
only the aspect of Article 3331(3) dealing with the number of arbitrators
should be given effect.

The second limb of Article 3331(3) would be that in the agrecment to
arbitrate the parties would have provided for the number of arbitrators but have
failed to agree on how they are to be appointed and may be on who appoinis
them. In such a case again, the simple way out provided by Anicle 3331(3)
would be that the parties should themselves appoint one arbitrator each. On the
other hand, if the agreement of the parties provides that there shall be

appointed five arbitrators, the parties should be able to appoint two arbifrators
each.

The third aspect of Article 3331(3) would be that in certain
circumstances the “or” in sub-article (3) of Article 3331 might need to be taken
as an “and”. Parties may fail to provide for both the number of arbitrators and
the manner or procedure of appointment in which case Anicle 3331(3) should
again be of use to remedy the situation. The more likely applicability of sub-
article {3) of Article 3331 is after disputes have arisen between the parties but
in the circumstances where there is no recalcitrance of the parties to constitute
the tribunal. '

On the other hand, Article 3333 gives the procedure of appointment,
which may be used by the parties to constitute the tribunal in cases that fall
under Article 3331(3). As Article 3333 begins with “where necessary,” one
would imagine that there 1s an implied pre-supposition that as far as possible,
the parties should try to agree both on the number and procedurs of
appointment of arbitrators. Failing such agreement, one would also imagine
that “the party availing himself of the arbitral submission” may make use of
the procedure under Article 3331(1). In such a situation, the concemned party
ghall have to specify the dispute he wishes to raise and appoint an arbitrator
and has to give notice of his action to the other party or the person entrusted
with the appointiment of arbitrators in the arbitration agrﬁement.a

The notice receiving party, or somebody authorized by him, 15 given 30
days commencing from the date of reception of the notice under Article
3333(2) within which he may appoint his arbitrators(s) failing which he loses

® Civil Code Article 3333{2).
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his right o { appointing his arbitrator and the right shifis over to the court. i
Sub-article (3) of Article 3334 may be taken as a provision of the law
empowering the parties, in their agreement to arbitrate, to modify the rules of
sub-articles (1) and (2) of the same Article. The parties can, among others,
agree 1o shorten or c¢longate the thirty days time limit or shift the
commencement of the nunniing of the limitation from date of reception to date
of dispatch.

2. Appointment By the Court
(i) Of Arhitrators

Where the parties fail to appoint their arbitrators either in the agreement to
arbitrate or subsequently, the right of appointment shifls over to the court. '°
This 15 so because af Ieast one ofthe parties, 1.¢., the o ne seeking to "avail
himself of the arbitral submission™ should, w0 set the arbitral justice into
motion, “specify the dispute he wishes 10 raise and appoint an arbitrator™! as a
corollary of which the other party or the persen entrusted with the appointment
of arbitrator under the arbitration agreement shall be given notice of his
willingness to avail himself of the agreement and his appointing an arbitrator.
"2 Tt is not until after the party or as the case may he the appropriate person
entrusted with the appointment of arbitrator is put the right fo appoint
arbitrators shifis over o the coust. Putting the notice-receiving party in defauit
would only materialize where thirty days have elapsed after he has received a
notice specifying the dispute the other party wishes to raise and the fact of his
having appointed his arbitrator. '* In circumstances where the parties may have
agreed to modify the provisions of Asticle 3334(1) & (2) of the Civil Code,
putting in defauit may matenalize i a shorter or longer time than thirty days
after reception or dispatch of the notice.

If the motice receiving party or person wanis to make use of his right of
appointing his share of arbitrator after receiving the notification given by the
other party, he can still proceed and appoint his arbitrator provided 1t is within
the limitation period of 30 days or longer or shorter period of time if otherwise
fixed by the parties. The court’s right of appointing an arbitraior becomes

? Civil Code Article 3334{1) cum 3334(2),
' Civil Code Article 3334(1).

" Civit Code Article 3333(1)

"2 Mid, sub-article (2).

¥ Civil Code Anicle 3333(1) and (2).
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exercisable after it is made certain that the notice receiving party or person has
failed to make use of the notification of the initiation of the arbitral justice.

(if} Of Presidents of Tribunals

The right of the court to appoint “an arbitrator who shall as of right preside
over the arbitral tribunal” becomes exercisable after the appointed arbitrators
have failed to agree to appoint a chairman either from among themselves or
somebody outside of themselves. '* Sub-article (1) of Article 3332 in this
respect orders that in the situations where there is an even number of
arbitrators, they shall, before assuming their functions, appoint another
arbitratar, outside their own rank, who shall as of right preside over the
tribunal. This provision presupposes zgreement between the arbitrators in
appointing the wmpire and it is when they fail fo reach an agreement as to who
shall chair the tribunzl in its proceedings leading to an enforceable award, that
the right to appoint the chair arbitrator passes over to the court. The right of
appeintment of a presiding arbitrator however, doesn’t automatically pass to
the court merely because the arbiirators have failed to agree to appoint such a
president. Although it is not explicitly provided, it seems that the arbitrators
whose number is even and who have failed to reach an agreement as to who
should preside over the arbitral tribunal report back to the parties of their
inability to agree as a consequence of which one of the parties applies to the
court for appointrent of a president. Incidentally, even in the appointment of
ar ordinary arbitrator, by the court, it should be noted that it is the party
seeking to avail himself of the agreement to arbitrate that afier putting the other
party in defanlt, applies to the court that the rest of the arbitrators, presumably
including the chairman,'® be appointed by the court.

The provision of Article 3332{1) applies where the number of
arbitrators appointed either by the parties or as the case may be by the person
authorized to appoint on their behalf is, to take the minimurm, two, i.e., where
the parties or the persons entrusted with appointing appointed one each only.
Starting from two, it could be any number as long as the number of appointed
arbitrators is even.

" Civil Code Asticle 3332, especially sub-article (3).

'* Alternasively, the court may only sppoint the arbitrators and leave the right of appointing a
president to the cont-appointtd abdtrators themselves until after they fail to apree in
appointing such a president in which case it can exercise its right of appointing the president.
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Where the number of arbitrators chosen by tha parties 1s odd, they have
to appoint the president from among themselves. '® This could be taken as an
indication that despite the number of the parties being just two, there may be
the possibility of their appointing more than one each arbitrator provided such
uneven appointment doesn’t violate the equality provision of Article 3335 of
the Civil Code. One of the parties or one of the persons or authorities In charge
of appointing the arbitrators can, therefore, agree to endorse the appeintment of
the arbitrators nominated by the other.

3. Appointment by the Person Entrusted With the Appointment

It may be appropriate, at this juncture, to at least briefly deal with the
appointment of arbitrators by a person who may be entrusted with the power of
such an appointment by the parties."” Ideally, it would be preferable if the
parties themselves appoint their arbitrators by reaching agreement between
themselves for “a major attraction of arbitration is that it allows parties to
submit a dispute to judges of their own choice; and parties should exercise this
choice directly rather than allowing it to be exercised by third parties on their
behalf,™'® However, parties cannot, in all cases of appointing their arbitrators,
among themselves reach agreernent particularly in cases where they have opted
for a sole arbitrator as distinguished from a collegial arbitral tribunal. It,
therefore, becomes imperative that “In all types of arbitration, a method of
appointing the arbitral tribunzal should be avaitable to break the deadlock which
arises if the parties cannot agree on the composition of the arbitral tribunat™ '®
As has already been observed above, the law provides for the courts to appoint
arbitrators where the parties fail to reach agreement or where one of the parties
fails to appoint his share of arbitrator whereas the other wants to avail himself
of the arbitration agreement and hence apphies to the court after giving notice
and waiting for the legally prescribed period of limitation. But the couri’s
involvement should be as a final resort and parties might want an intermediary
third party to appoint their arbitrators before finally the court, in order to
protect the interest of the party seeking to avail himself of the arbitral
submission imposes some arbitrators on them.

As stated above, the right of appointment of arbitrators, however, may
be entrusted to another person by the parties or may be one of them so that that

* Civil Code Article 3332 (2).

' This is the principte enshrined in ﬁl‘tlclﬂs 3333(1} and 3334{1) ufﬂm le Cudc

'* Alan Redfern and Martin Hunter, Lz
Sweet and Maxwell, London, 1986, p. 160

“ Thid. p. 365.




other person “may exercise the right on behalf of him/them.” Such other
person, who becomes a trustee of the pariies, exercises his right before a final
resort 15 made to the court. It, in fact, transpires from Asticle 3333(2) and
3334(1) that the trustes for the appointment of arbitrators plays the parties’ role
whenever there happens to be one. Nonetheless, it could be that first the parties
themselves try to appoint their arbitrators and if they fail entrust another person
with the appointment, but it may as well be that the parties right from the
beginning entrust the appointment of arbitrators fo 2 third person. In Ethiopia,
there is no guiding rule as to who may be entrusted with the power of
appointing arbitrators on behalf a party. Any capable person may be entrusted
with the power to zppoint an arbitrator on behalf a party. Without the
possibility of other persons being entrusted, and without losing sight of the fact
that an arbitration may be ad hoc, the two recently formed institutions, ie., The
Ethiopian Arbitration and Conciliation Center and The Arbitration Institute of
the Addis Ababa Chamber of Commerce and Sectoral Associations may be
mentioned as well-posited persons (institutions) to appoint arbitrators on
behalf parties in Ethiopia. These two institutions keep their own rosters of
competent arbitrators. For comunercial arbitrations, the Nationai and the Addis
Ababa Chambers of Commerce may also be entrusted.

As is In use in very many countries the world over, particularly in
relation to international commercial arbitrations, professional institutions may
also be entrusted with the power to appoint arbitrators. Professional Institutions
are, to mention just two of them, organizations like the Institute of Chartered
Arbitrators and the Intemational Bar Association.

On the other hand, on the regional or international plane, there are
arbitral i nstitutions, w hich may assist in appointing a rhitrators. S uch arbitral
mstifutions include, the International Chamber of Commerce (ICC), the LCIA
{The London Court of International Arbitration) the LMAA (The London
Maritime Arbitration Association), The Kuala Lumpur Regional Center for
Arbitration, The Hong Kong International arbitration Centre, The Cairo
Regional Centre for Interpational Commercial Arbitration, The Spanish Court
of Arbitration, The American Arbitration Association (AAA), and The Inter-
American Arbitration Commission, and the Iniemational Cente for the
Settlement of Investment Disputes( ICSID),

¥ See generally Redfern and Huater, Supra, footnote #18 pp. 160 £t Seq. See also Rene
David, Supra footnote #4 p. 230
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The discussion above, might possibly Fead to the view that * persons”
entrusted with the appointment of arbitrators should only be a juridical onre as
opposed to a physical person. There is, nevertheless, no indication in the Civil
Code that the “persan” to be entrusted with the appointment of arbitrators need
necessarily be juridical. There appears to be no reason why the parties,
provided they agree, cannot entrust the appointment of their arbitrators to
another third party who is a physical person.

4. Appointment by the Court in Cases of Defaunlt

It is not only in situations where the parties have failed m their submission fo
provide for the appointiment of arbitrators or fail to agree on the appointment of
arbitrators subsequently that the court’s assistance in appointing is sought.
Article 3336(1) of the Civil Code in a mandatory fashion® provides that
“where an arbitrator refuses his appoiniment, dies, becomes incapable, or
resigns, be shall be replaced by the procedure prescribed for his appointment in
accordance with the provisions of the preceding Articles.” According to this
provision, appointment of an arbitrator in replacement of one who has aiready
been appointed by the parties but becamse of the latter’s refnsal fo accept the
appointment, death, post appointment incapacity, or resignation, the tribunal
couldn’t have been formed though Articles 333land 3335 come inte
application to fill the gap created. On the other hand, a look at those Articles
reveals that appointment in accordance to them is either by the parties,
arbitrators, the court or the person entrusted with the power of appointment of
an arbitrator. Leaving aside appointment by the partics, by the arbitrators, and
by the person entrasted with the power, it may be worthwhile, at this juncture,
to look at the power of the court in appointing arbitrators in cases of refusal,
incapacity, death or resignation of an already appointed arbitrator.

The parties 1o an agreement to arbitrate or even disputing ones may
have agreed and named or appointed some p ersons w ho they believe would
resolve their dispute. Unless one thinks of such naming of arbitrators after
securing the consent of the would-be arbitrators, there may be the possibility
that one of the named arbitrators may refuse to take the appointment. As a
result, there may be created a vacancy that needs to be filled. Failing the
agreement of the parties to fill such a vacancy or in case of impossibilities for

' However, it would be lmportant to note that mandatory ness of Article 3336 of the Civil
Code doesn’t scen to be absolute. The provisions of the Article are in fact subject 1o the
parties’ modifieztion if and when they think fit.
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the parties to do so, it should be the court that should be given the power to fill
the vacancy there by assisting in the constituting of the tribunal,

Where an arbifrator who presumably has been appointed by the pasties
dies, the incident automatically affects the constitution of the tribunal. This
could happen immediately after the appointment of their respective arbitrator
by the parties but before a third arbitrator, who, as of right, will preside over
the tribunal is appointed. In such a situation, the single left arbitrator cannot
exercise his right under Article 3332(1). Under the provisions of the latier
Ariicle, the right is given to both arbitrators to be exercised simultaneously and
jointly i.e., by reaching an agreement as to who should be presiding over the
arbitral proceedings. It may also be that the death of one of the arbitrators
appointed by the parties or by the court whose number is odd may occur before
they have appointed a chairman arbitrator from among themselves in which
case their number would . definitely be reduced to and becomes even and
consequently either Article 3332(1) should come into application or a
replacement appointment shouid be made in the section under consideration by
the court although it could as well be made by the parties themselves.

The court’s assistance in appmntmg an arbitrator may also be sought
when an arbitrator becomes mapahle after he has been appointed. It should,
however, be noted that there seems to be an overlapping between the
application of Article 3336(1) on the one hand and that of Article 3340(1) cum
3336{2) on the other. According to Article 3336{1), it seems that where an
atready appointed arbitrator becomes incapable, his case comes under default.
Hence, he could be replaced either by the parties or the arbitrators or the
person entrusted with the appointing of the arbitrators. Failing agreement
between the parties, the arhifrators, or persons entrusted with the power to
appoint, then the power to appeint shifts over to the court at the regnest of one
of the parties or the party wishing to avail himself of the arbitral agreement.
Pursuant to Article 3340(1) cum 3336(2) on the other hand, the sitzation where
an arbitrator becomes incapable constitutes a legal ground for disqualification
and in such a case, the court may only mzke replacement appointment. Though
sub-article (3) of Article 3336 states that the provisions of Article 3336 may be
modified by the agreement of the parties anyway, the couri’s assistance could

2 The term “becoming incapable” does not necessarily denote the techmica] legal meaning it
usually carties in lepal texis. In particutar, th:waythcmrm“bwmungmcacpablc"'
employed in Article 3336(1} gives it a broader meaning which embraces illnsss ather than
insanity, judicial or lepal interdiction etc.
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siill be sought in appointing replacement arbitrators even if it is because of
disgualification which is going to be considered later.

‘Where an arbitrator resigns after he has accepted his being appointed but
before he has started discharging his duties or even after he has started
discharging his duties as an arbitrator, a replacement appointment may be
made by the courl. Before summing up my discussion on replacement
appointment of arbitrators by the court on default grounds, under Article
3336(1), it may be said that sub-article (1) of the Article deals with two
voluntary and two involuntary grounds as causes for replacement of arbitrators.
Accordingly, refusal to accept one’s appomntment and resignation could be
categorised as voluntary causes for replacement of an arbitrator whereas death
and incapacity may be categorised as involuntary. It must not be forgotten that
the provisions of Article 3336, in general, are not mandatory in the strict sense.
They may be modified by the parties” agreement as stated in sub-article (3) of
the Article.

At this juncture, it may be necessary to consider the relationship
between the provisions of Asticle 3336 and Article 3337, The latter Article in
its first sub-article provides: “whers the arbitrator has been named in the
arbitral submission, and the parties do not agree on who is o replace him, the
arbitral submission shall lapse.” What does this mean vis-2-vis the provisions
of Article 33367 If the provisions of article 3337 were to be given effect, when
would the provisions of Arficle 3336 come into application? In other words, if
an arbitrator has been named in the agreement to arbitrate and there arises the
need to replace himn because of the taking place of one of the reasons under
Article 3336(i), and the parties do not agree on who 1s to replace him, does the
arbitral submission lapse in the absence of a modifying agreement between the
parties? Or can one of the parties, more likely the one wishing to avail himself
of the arbitration agreement, apply to the court for a replacement appointment?
In sub-article (2) of Article 3337, the law makes it clear that an agreement to
arbitrate future disputes should be treated differenily. In contradistinction to
the situation where the parties agree to submit an existing dispute to
arbifration, an agreement to submit future disputes to arbitration does not lapse
in case the parties did not agree on who is o replace him if an arbitrator is
unable to discharge his duties bocause of any of the reasons provided for in
sub-article (1) of Agticle 3336. However, sub-article (2) of Article 3337 is
qualified and the agreement to submit future disputes shall only remain valid,
if at the time a dispute arises the ground that gave rise {o the inability of the
arbitrator to discharge his duties has ceased. A ccording to sub-article {2} of
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Article 3337, therefore, the application of the provisions of sub-article (1) of
Article 3337 is limited to cases of agreements to arbitrate existing disputes.

Accordingly, if one limits himself to arbitration of existing disputes, and
the d isputants fail to a gree on who is to replace an arbitrator who has been
named in the agreement to arbitrate, and the parties did not, by agreement, set
aside or modify the seemingly mandatory provision of sub-article (1) of Article
3337, it is provided that the arbitration agreement lapses and the party secking
to avail himself of the arbitral submission cannot apply to the court for a
replacement appointment.

There is nothing clear as to whether Article 3337(1) 1s applicable only
to cases where there is only one arbitrator as distimguished from a tribunal
constituted of “several” arbitrators although the definite article “the” used in
that sub-article seems to indicate that it is. It is highly probable, however, that
sub-article {1) of Article 3337 is limited to sole-arhitrator cases because in
cases where there is appointment of at least one arbitrator each by the parties,
the likelthood of the application of the sub-article under consideration is
remole in that each party would be replacing his arhitrator who refuses to
accepl his appointment, dies, becomes incapable, or resigns. If the parties fail
to agree on who replaces their sole-arbirator appointed to resolve their existing
dispute, therefore, their submission shall lapse on the strength of Article 3337,

B. The Number of Arbitrators

The Civil Code in Asticle 3331(2) states that the parties may, in the agreement
to arbitrate, provide that there shall be one or several arbitrators. This may
automatically be taken as a legal provision giving the parties the freedom to
submit the resolution of their dispute to one or three or more arbitrators. It, in
other words, gives the discretion to the parties on whether to submit their case
tc one private judge (a sole arbitrator) of their choice or to a tribunal
constituted of three or more odd-numbered arbitrators the chairman of which is
to be chosen either from among themselves or from ocutside depending on the
number of arbitrators appointed by the parties.

it is important to note that there is no provision of the law that limits the
number of arbitrators to be chosen by the parties. It, therefore, follows that the
maximum number of arbitrators to be appointed, is left to be fixed by the
parties as conveniently numbered as they think fit for the quick and just
disposal of their case, without ignoring the possibility that the parties may go
for a sole athitrator.

150



One thing to be noted is that the Civil Code implicitly reflected its
preference for a panel of three arbitrators™ in comparison to a sole arbitrator™
or an odd number of arbitrators, which is more than three. This is indicated in
Article 3331(3) of the Civil Code wherein it is provided “where the submission
fails to specify the number of arbitrators or the manner in which they shall be
appomted, each party shall appoint one arbitrator” This, of necessity, leads to
the application of Article 3332 which is to the effect that the twe arbitrators
appointed by the parties will have to appoint another third arbitrator™ who
shall as of right preside over the arbitration tnbunal. Together with the
president, therefore, the arbitral tribunal would be constituted of three
arbitrators. The procedure for appointment provided in Aricles 3333 and 3334
of the Civil Cede also consolidates the stand taken in Article 3331(3).

On the other hand, though the Civil Code’s preferred number, at leest
imphiedly, seems to be three arbitrators for a tribunal, in general however, it is
important to note that the Code, I onie way or another, tends to go for uneven
number of arbitraters thereby avoiding the “possibility of a deadlock and the
attendant dilatory tactics."*® This is manifested in the Code’s imposition on the
appointed arbitrators either by thc parties or persons in charge of their
appointment or even by the courts whose number is even, unless the parties
have agreed otherwise, to appoint another arbitrator {outside themselves) who
shall as of nght preside over the arbitral tobunal and whose addition makes

the number of the arbitrators on the tribunal odd thereby facilitating decision
by majority.

IL. DISQUALIFICATION REMOVAL AND REPLACEMENT OF
ARBITRATOR

A. Disqualification.

% Professor Rene David advocates that there are advantapes in having a tribunal constituted of
more than one arbitrator. See David, Supra footnote # 4, pp 224-225,

# professor David as well as Redfern snd Humter alse share the view that having a single
arbitrator may be zdvantageons when it comes to the payment of fees to the arbitrators and the
difficilty of pooling arbitrators topether for meetings or hearing and speed in giving an award
ete. See p. 224 of David and p.157 of Redfern and Hunter.

® | am referting to him as 2 “third arbitrator™ although it may be arguable that it would be
more appropiiate to call him the president, the chairman or winpire, Nevertheless, it is also
important to note that thers i3 no code-based special role he plays other than presiding over the
tribunal.

* Jean Robert and T homas. Carbenneau, The
S204pl2-16

b Law of Ashitraiien, New Y ork, 1983,
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In addition to the grounds for replacement of an arbitrator for his defanlt, this
is as used in Aricle 3336 of the Civil Code, which may either be voluntary or
involuntary as the case may be, there are other’ reasons for which an arbitrator
mnay either be disqualified or removed.

As has already been discussed, by virtue of the provisions of Asticle
3336(1) of the Civil Code, there is 2 procedure for the replacement of an
arbitrator who refuses to accept his appointment, who dies afier having
accepted his zppointment, becomes incapable after his appoimtment or resigns
after having accepted his appointment. Arficles 3340-43 on the other hand,
provide for the grounds that may cause the disqualification and removal of an
arbifrator and the procedure to be followed in putting into effect removals and
disqualifications. As has already been hinted, there is much in common
between what Article 3336 provides by way of the grounds and the
replacement procedure of an arbitrator in case of his default on the one hand
and what Articles 3340 et seq. on the other provide on the disquahfication and
removal of an arbitrator. Despite the similaribes between the provisions of
Article 3336 and those of Articles 3340 et seq., yet these are cbservable

differences between replacement for default and disgualification and removal,
which merits to be discussed herein below,

{i} Grounds of disqualification

Article 334((1) of the Civil Code lays down a number of reasons why an
arbitrator may be disgualified some of which, o state again, did appear in the
provisions of Article 3336(1). The grounds enumerated under the provisions of
sub-articles {1)84(2) of Article 3340 are: minority, conviction by a court,
upsound mind, illness, absence, impartiality, independence and any other
reason sufficient to indicate the inability of the arbitrator to discharge his
functions properly or within a reasonable time. Each ground deserves to be
considered separately and below is an attempt made in that line.

a) Minority of an arbitrator

Mention has already been made that even though “any person may be
appointed as an arbitrator” the effect of such a wide and ungualified provision
seems to have been curbed by the provisions dealing with disqualification of
an arbitrator. It therefore follows that a minor appointed as an arbitrator may
later on be disqualified merely because he is not of age. What one should bear

T Gee the discussiunhbnpp 9-10 abowve that indicates thai the grounds for replacement may
overlap with that of disqualification and remeoval.
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in mind here is that unless one of the parties, presumably the one entitled by
law to avail himself of the disqualification applies to the court to that effect, a
minor arbitrator need not be disqualified merely becanse he is not of age. To
repeat what has already been said earlier, there is no positive requirement of
capacity latd down in the atbitration provisions of the Civil Code unless one
argues that the requirement is there by implication. Although there is the risk
of disqualification in as much as an arbitrator didn’t attain the age of 18, a 15
years old boy could however be appointed an arbitrator and the award he
renders could be enforceable, As distinguished. from the application of Article
1808, here, it is one of the parties that should apply for disqualification and not
the minor arhitrator. An arbitrator m ay, however, avail himself o fhis being
ncapable to intiate the replacement under Article 3336(1) of the Civil Code,

b) Where an arbitrator has been convicted by a conrt

An arbitrator may be disqualified if he has previously been found guilty of a
crime. This is clearly 2 very wide ground that may be said embodies any crime
for which an arbitrator whose disqualification is being sought has been
convicted and the record of which has been kept. Normally, one would have
thought of crimes like bnbery, comuption, breach of trust and others akin to
such crimes to be the most relevant types of crimes justifving the
disqualification of an arbitrator. However, according to the phrase used in
Articte 3340(1) of the Civil Code, there seems to be no distinction between the
nature and/or gravity of the offence for which an arbitrator has been charged
and convicted. It seems the presentment of a record of conviction of any crime
wonld be sufficient to warrant disqualification for the purposes of Asticle
3340(1) of the Civil Code.

As a ground warranting disqualification, one also would wonder if legal
interdiction (this would be consistent with capacity provisions of the Civil
Code) may fit into the sitvation envisaged under Art. 3340{1). A legal
interdiction signifies the circurnstances in which the law withdraws from a
person the administration of his property as a comsequence of a criminal
sentence passed on him’® and penal laws determine the cases in which a person
is to be considered as interdicted.”® In our case, the relevant provision of The
Criminal Code of the Federal Democratic Republic of Ethiopia 2004 iz Article
123 and it provides:

* Civil Code, Article 330(1).
* Civil Code, Article 380(2).
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Where the nature of the crime and the circumstances under which the crime
was committed justify such an order and the criminal has, by his unlawful
act or omission shown himself unworthy of the exercise of any of the
Jollowing rights, the court may make an order depriving the offender of:

a) his civil rights particularly the right to voie, to take part in any
election, or to be elected to a public office or office of honour, o be
a witness to or a surety in any deed or document, to be an expert
witness or to serve as an assessor; or

b of his family rights particularly those conferring the rights of
parental authority of tutorship or of guardianship; or

¢) his rights 1o exercise a profession, art, frade or o carry on any
industry or commerce for which a licence or authority is required.

In Article 3340(1) 'of the Civil Code, "conviction by a court” is not
gualified as to whether the conviction must be coupled witl: the deprivation of
the rights mentioned in Article 123 of the Criminal Code in which case it may
have to be taken literally. If it is to be taken literally, it doesn't matter whether
the criminat court that has convicted the arbitrator whose disqualification is
being sought has gone further to find the previous criminal (the present
arbitrator) to be unworthy of the exercise of his civil rights or may be to put it
more aptly, to be appointed as an arbitrator.™

According to Article 3340(1) of the Civil Code, therefore, an arbitrator
may be disgualified if the penalty or the measure pronounced in the judgment
by which he has been convicted has been entered in police record in cases
where such an entry is required by law and in accordance with the order
relating there to.”' Of course, the party seeking to disqualify the arbitrator
should have had access to police record provided he meets the requirement of a
person having a justified interest in them which again is determnined by the law
rcferr?lzi io in sub-article (1)} paragraph (1) of Article 156 of the Criminal
Code.

¥ If analogy is permissible, or there may be forwarded an argument that the rights eaumerated
under Article 123{a) of the Criminal Code are nnt exhaustive, then the right of being appointed
as an arbitrator should, I think, come under that sub-article.

* Criminal Code, Asticle 156 (1).

* Paragraph {2) of Axticie 156{1) of the Criminal Code.
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An arbitrator, can validly ebject to his being disqualified on the ground
of criminal conviction if he had been re-instated and his conviction cancelled
pursuant to Articies 232-237 of the Criminal Code. In general, it doesn't seem
to be an easy task for a party to prove his allegation of the past criminal
coaviction of an arbitrator whom he is desirons of having disgnalified. In the
event that the party seeking the disqualification of an arbitrator on the ground
of past criminal conviction fails to prove his allegation, it may be argued that
the concemed arbitrator would remain on the fribunal. On the other hand,
there is also the possibility of the arbitrator being removed from the tribunal
and be replaced by another arbitrator immediately after an allegation of past
criminal coaviction bas been tabled. The latter argument may be strong
especially taking into consideration the time lost in proving and/or disproving
past criminal conviction of an arbitrator whose disqualification is being sought.

¢} Where an Arbitrator is of Unsound Mind

The other ground for disqualification of an arbitrator is if he/she is found to be
a person of unsound mind. This generally expressed ground couid, however,
cause debate z2s to whether it refers to somebody who is notoriously insane or
whether it's alsc applicabie to 2 person who is mentally unbalanced. The law
deems a person to be notoriously insane where by reason of his mental
condition he is an inmate of a hospital or of an institution for insane persons or
of a nursing home for the time for which he remains an inmate.>* In the rural
areas, i.€. in communes of less than two thousands inhabitants, the insanity of a
person shall be deemed to be notorious, where the family of that person, or
those with whom he lives, keep over him a watch requested by his mental
condition and where his iihcrt;{ of moving about is, for that reason, restricted
by those who are around him.?

Where the case of an arbitrator whose disquatification is sought on the
ground of being a person of "unsound mind” happens to be notorious, then the
procf of his insanity might not, as such, canse difficulty thanks to the two Civil
Code provisions above-menticned 1.e. Arts 341 and 342, It would be a matter
of ¢btaining evidence as to the mental ¢ ondition o fthe concemed arbitrator
from a hospital, or an institution for insane persons or from a nursing home. If,
on the other hand, the concerned arbitrator happens te be from the rural area,

#article 341 of the Civil Code.
# article 342 of the Civil Code.

155



evidence may be obtained from his commune (may be from his local Peasant
Association or a Cooperative Society?).

Omn the o ther hand, i f the i nsanity o f the arbitrator one o fthe parties
wants to have disqualified is not notorious, the proving of the “unsound” status
of the concerned arbitrator’s mind might not be very easy. In urban context,
the situation might be such that the concerned arbitrator may have been, once
in 2 while visiting a m ental hospital or institution as an outpatient in which
case there may be the possibility of obtaining medical evidence from the
hospital or institution visited by the concerned arbitrator. On the other hand, if
the concemned arbitrator has never been to a mental hospital or institution, but
vet people in the community he lives and/or works regard him as a person of
“unsound mind,” then proving his mental condition might not be easy. Even in
such circumstances, however, resort may be had to the Urban Dwellers'
Association or Kebele Adminisiration of the urban centre wherein the
concerned arbitrater lives, or in rural commusities to the concerned Peasants’
Association and/or Cooperative Society. How far such non-medical evidence
may be a conclusive proof to have an arbitrator disqualified on the ground of
being a person of "unsound mmd," however, becomes an issue by itself
Going back to the provisions of the Civil Code that deal with ¢ apacity, one
notes that where the insanity of a person is not notorious, juridical acts
performed by such a person may not be impugned by himself on the grounds
of his insanity’® unless he can show that at the time he performed them, he was
not in a condition to give a consent free from defects.®

Subject to the exception in Articles 349 and 350 of the Civil Code, therefore, if
& person whose insanity is not notorious cannot invalidate his acts, can a party
to an arbitration proceeding have an arbitrator disqualified on the ground of the
latter being of "unsound mind" where such "unsoundness” is not notorious? Is
the phrase "unsound mind" equitable with insanity? Who is to determine the
truth of the allegation that an arbitrator is a person of "unsound mind" to bring
about the desired disqualification? Is it the tribunal itself? Should the request
to have an arbitrator disqualified on the ground of his being a person of
"unsound mind” be submitted to a court? These and similar other guestions
remain vnanswered since there is no provision in the Code that addresses them.

d) Where an Arbitrator is 111

* Article 347(1) of the Civil Code.
* Ibid. sub-article {2).
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Pursnant to Article 3340{1) of the Civit Code, illness may also constitute a
ground for disqualification of an arbitrator. As no indication as to what sort
of illness may be taken as a valid ground to disqualify an arbitrator is given by
the Code, it may possibly be said that any illness other thar mental jliness
which is treated separately, and which has already been discussed above, may
be taken as a ground for having an arbitrator disqualified. "Tliness" as a
eround to justify the disqualification of an arbitrator appears to bean even
more awkward ground relative to "unsound mind” as a ground. To envisage
the application of illness as a ground for disqualification, the situation may be
such that the concemed arbitrator might want to continue fo serve on the
tribumal pretending that he is healthy but in actuality he is ill. This might
sound unlikely but it may sometimes happen becanse of the fees to be paid to
an arbitrator. The more likely imaginable circumstance in relation to illness
would be where an arbitrater is no longer able to regularly appear for
meetings of the tribunal or generally unable to discharge his responsibilities as
a member of the tnibunal. There may also be the possibility that the ailing
arbitrator submitied a resignation letter to the mbunal and to the party that
appoimted him with the view to voluntarily trigger his being disqualified and
being replaced by another. Application to have an arbitrator disqualified also
may possibly be submitted by the party who appointed the ailing arbitrator in
the circumstance where the concemned arbitrator struggles to continue to serve
on the tribunal with the hope that he will soon get well and resume rendering
the services expected of him.

In general, and as stated earlier on, illness as a ground for
disqualification consists in situations where an arbitrator is not healthy and as
result cannot attend the meetings of the arhitrators and moreover, the
proceedings of the arbitral tribunal. If the tribunal cannot effectively continue
to discharge its duties because of the non-appearance of one of the arbitrators
due to illness, the procedure would be to adjourn the hearings and/or meetings
may be once or twice.

Nevertheless, since it would definitely be detrimental and unfair to the
parties if the resolution of their dispute is to be dragged indefinitely because
of the iliness of one of the arbitrators, it would become appropriate for the
entitled party to apply to the tribural or "another authority”, where there is
one, to have the 1l arbitrator disqualified.

€) Where an Arbitrator is absent
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To begin with, it is not clear whether "absence® in Article 3340(1) of the Civil
Code is used in reference to failure to attend the arbitral proceedings and/or
meetings of the arbitrators, or the technical legal circumstance where an
arbitrator has disappeared and has given no news of himself for two years and
hence is declared to be absent.”” In any event, and despite lack of clarity in its
meaning, "absence" is mentioned in Article 3340(1) of the Civil Code as one
of the grounds to disqualify an arbitrator.

If the word "absence” in Article 3340(1) of the Civil Code is intended
to cover the situations where the arbitrator fails to attend meetings and/or
proceedings; then the absence could be due to menial illness or another type of
illness that may suffice to cause disqualification. "Absence” if it is in relation
to failure to attend meetings and/or proceedings could also be attributable to
any other reason that debars an arbiirator from discharging his functions
properly or within a reasonabie time. In other words, the arbitrator could still
be around but is unable to attend meetings and! or proceedings regularly.
Failure to attend just one very important preliminary meeting of the arbitrators
may possibly result in having the absentee disqualified for the purposes of
Article 3340(1) of the Civil Code unless the parties are convinced that the
absentee arbitrator is kind of a key person for the resolution of their dispute
and would accordingly wait and see if he could resume his functions seon.

On the other hand, if absence In Article 3340(1) is in reference to the
technical legal situation covered by Articles 154-173 of the Civil Code,
starting from the very first article., i.e. Article 154, there should at least be a
lapse of time of two years since the last news about the person purported to be
absent has been heard from him. After an application has been submitted to a
court of jurisdiction, there will also, of necessity, be lapse of time, which
probably would push the time until the final declaration of absence is made.
The question would, therefore, be could parties to a dispute be patient enough
to wait for longer than two vears and until a declaration of absence is made to
have the absentee arbitrator disqualified? The answer to this query should
naturally, be in the negative. This is so simply because if parties should wait
for longer than two years to have an absentee arbitrator disgnalified; then
arbitration process cannot but be taken as a means of speedy resolution of
disputes. It, therefore, follows that "absence" in Article 3343(1) cannot be in
reference to the declaration of absence at least with respect to the
disqualification of an arbitrator appointed to reselve an existing dispute.

¥ Article 154(1) of the Civil Code.
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However, there may be the possibility of the term "absence”™ used in Article
3340(1) in reference to the legal circumstances covered by Article 154-177 of
the Civil Code if the arbitrator to be disquahified on the groumd of "absence”
was appointed to resolve a future dispute.

fy Any Other Reason That Renders an Arbitrator Unable to
Discharge His Functions Properly or Within a Reasonable Time

Without prejudice to the grounds considered above, Article 3340(1) 1n its latter
limb also recogmizes “any other reason vendering an arbitrator unable to
discharge his functions or within a reasonable time™ to be a ground for
disqualification. This latter limb of Article 3340(1) is so wide and may be
taken as accommodating very many reasons. The following tmay be counsidered
as few of the possible grounds that may fit into this last limb of Article
3340(1).

1. Detention and/or imprisonment,. Where an arbitrator is imprisoned for
sometime, this fact may be taken as a factor adversely affecting his ability to
attend the arbitral proceedings and/or meetings of the arbitrators. The detention
and/or imprisonment may be for a brief period of time. Nevertheless, however
brief the period may be, it might sl render the concerned arbitrator unable to
discharge his functions within a reasonable time.

2. Fulltime engagement otherwise. Where an arbitrator is fulltime engaged

otherwise, and is, as a result, unable to discharge his fimctions of being an
arbitvator, this very situation may be taken as sufficient enough to constitute a
ground for disqualification.

3. Insurmountabie Personal and/or Family Froblems, Where an arbitrator
is faced with an insurmountable personal and/or family problem and is unable
because of that to discharge his functions or within a reasonable time the
situation in which the concemed arbitrator finds himself may be a sufficient
ground to have him disqualified. Blanket as the last limb of the provisions of
Amicle 3340(1) i1s, any reason, which could not be imagined now, may be
invoked to have an arbitrator disqualified as long as the concerned arbitrator is
totally unable to discharge his functions as an arbitrator because of that reason
or though he may be able to discharge his functions, is unable te do so within 2
reasonable time because of the same reason.

g) Partiality of an Arbitrator
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Unfortunately, the Civil Code doesn't provide the definition of partiality or
impartiality. Nor does the Code provide any clue as to what circumstance or
which factors constitute cases of partiality. We may, therefore, be forced to
look elsewhere in order to be ahle to get some ideas as to what "partiality” may
mean ot those factors that constitute it. To begin with, “the concept of
partiality may be concerned with the bias of an arbitrator either in favour of
one of the parties or in relation to the issues in dispute™”. Partiality would be
the state of mind, which is harboured by an arbitrator and which dictates the
cutcome of the proceedings so much so that the arbitrator whose impartiality is
challenged would decide or propose to decide the case in front of him
favouring the party te whom he is predisposed and naturaily against the party
about whom he is biased.®® A partial arhitrator would be dictated by his bias
instead of being led by his conscience and judgment in disposing of the case.

The itnpartiality of an arbitrator may also be challenged where an
arbitrator exhibits prejudice against one of the parties to the dispute or one or
more of the issues in the dispute. At the end of the day, however, both bias
and prejudice may be taken as meaning the same thing, at least for the
purposes of challenging the impartiality of an arbitrator,

An arbitrator who is personally interested in the outcome of a case in
front of him or whose interests would be adversely affected by the outcome of
the case may also be predisposed in such a way that his conducts would be
telling that he is biased against one of the parties or one or more of the issues
in the dispute.

In somne respects, the partiality of an arbitrator may also be infarred
from the conducts he openly exhibits in the course of the arbitral process.
Clear and indubitable animosity, for example, of an arbitrator, presumably
against one of the partics, may be a sufficient cause to challenge that arbitrator
on the ground of partiality. For that matter, any improper conduct and detected
improper motives exhibited by an arbitrator may alse be taken as sufficient to
challenge and possibly to warrant the disqualification of an arbitrator on
account of impartiality.

Although the relationship an arbitrator has had or is currently having or
may be contemplating of having in the future with one of the parties, primarily
affects the independence of an arbitrator, in many instances, however, the bias

3 Redfern and Hunter, supra footnote # 18, p.171.
39 Thid. 3™ edition, 1999, Para. 4-52.
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or prejudice or the partiality because of which an arbitrator may be challenged
may also arise from relationships. In other words, the bias or prejudice an
arbitrator may be accused of may simply be because of no other reason but the
refationship between the challenged arbitrator and the party he tended to
favour. According to Redfern and Hunter: “impartiality is a much more
abstract concept than independence in that it involves primarily a state of mind
which presents special difficulties of measurement."*® Incidentally, impartiatity
is by far the most important ground for which an arbitrator may be disquatified
since “justice must be beyond all suspicien as te the independence and
impartiality of the judges, and this basic principle of justice in the court is no
less fundamental in the case of justice administered by an arbitral tribunat.™"
Impartiality becomes even more glaringly important because of the general
tendency of party-appointed arbitrator’s misconcepticn of his rele as he “will
approach the examination of the dispute with some prejudice in favour of the
party who has appointed him and it may even happen that in some cases,
especizlly if he is not a lawyer, he will conceive his role as that of an advocate
rather than a judge™. A party-appointed arbitrator, however, "is not a
partisan"* Arbitration being a private mechanism of dispute seftlement, it is,
on the other hand, submitted that parties may want that their arbitral
adjudication to proceed in sori of a pariisan way. This may be achieved by the
parties agreeing that "one arbitrator shall be an umpire and the other arbitrators
as mere advocates and representative of the parties who have appeinted
them" * It is believed that parties are at liberty to do so and consequently, it
wonld only be pessible for them to challenge the impartiality of the urpire and
they cannot raise that of the other advocate arbitrators. Professor David is of
the opinion that partisanship in arbitration proceedings may still be tolerable
but on condition an arbitrator avoids dishonesty:

It is fundamental that this showld be done openly. A party cannot be
prevented from choosing an arbitrator a person who will consider his
case in o friendly way, but in this case it cannot be p ossible for the
other party as well to designate an arbitrator a person devoted to his
interest, What is unacceptable is concealment, which would result in
the inequality of the parties. Also forbidden of course is dishonesty, As

* Thid. Para. 4-51

* David, Supra, footnote # 4 p. 252,
* Ihid. p. 253.

“ Ibid. pp. 245-255.

* Thid. P.255, quoting Martin Domke.
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M. Dombke has said in Ef;&ﬂt to the partisan - arbitrator” partisan he
may be but not dishonest’”

~ Article 3342} of the Civil Code seems to indirectly recognize that an
arbitrator appointed by one of the parties may be partisan to the party who
appointed him by limiting the disqualification of an arbitrator for partiality and
lack of independence™ only applicable in respect of an arbitrator appointed by
agreement between the parties or by an appointing neuntral third party. In other
words, what Article 334((2) provides is that an arbitrator who is commen to
both parties should be impartial and independent. Such an arbitrator, it seems,
could either be a sole arbitrator appointed either by the agreement of both
parties or failing such an agreement by a third party usually referred to as an
appointing authority. Or if there may have been an agreement reached
between the parties that each of them appoints one arbitrator and the president
be appointed by the two party-appointed arbitrators; then the latter, who as of
right presides over the tribunal, may not be partial to one of the parties. He
may be disqualified if there happens to be any circumstance capable of casting
doubt upon his impartiality.”’ On the other hand, if the parties have agreed to
have a {ribunal of five arbitrators and they have managed to agree on three of
them and for the appointment of the remaining twe they designated a third
party; the two arbitrators appointed by the designated appointer shall have to
be impartial to the parties lest they be disqualified.

That the stand adopted by the Ethiopian legislature in this respect is a
widely accepted view has been confirmed by Prof. Dawvid's statement:

If doubts may be enteriained as to the party-appointed arbitrators,
the siiuation is different in case of arbitrators designated
otherwise; by an agreement between the parties or by the other
arbitrators or by some third person. The arbitrator is then bound
t6 be independent and impartial in the same manner as a judge.
This principle is unanimously recognized: how it is implemented
and guaranteed differs, however, from cowntry to country. ™

¥ Thid., emphasis supplied

*See the discussion on pages 21 Bt. Seq. infra, on “independence™ , zs 2 ground for
disqualification.

¥ Article 3340(3) of the Civil Code separately and distinctly states that the grounds for
disqualification applicable to other arbilratars do, as well, apply to the president of an arbitral
tribunal.

* David, p. 255.
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Whether a court-appointed arbitrator, be he a president of the tribunal
or otherwise, miay be siubjected to the disqualification provisions and
procedures of the Civil Code may be a matter of controversy. If a court may
be treated as a "third party” in discharging its law-given responsibility of
appointing an arbitrator, then it may be said that the provisions of Article
3340(2) of the Civil Code cover it. If on the other hand, the court's role in
appointing arbitrators cannot be assimilated to that of a third party appeinting
authority or person, then the question as to whether or not a court-appointed
arbitrator may be disqualified for partiality may arise. It appears to be a little
awkward to assimilate an arbitrator-appointing third party of necessity
designated by the parties as such with a cowurt; which 1s there independent of
the will of the parties. It, therefore, seems that a party seeking to avail himself
of the arbitration agreement may resort to the court to have an impartial
arbitrator appointed by a third party removed i mespective o f w hether or not
such a right is spelt out in the arbitration agreement.

The issuc as to whether or not a court-appointed arbitrator may be
removed if he happens to be partial to one of the parties remains to be
addressed. Accordingly, one may pose the queries: should a court-appointed
arbitrator be subjected to the same procedure as party or third-party appointed
omes for the purposes of being disqualified on the ground of partiality? Who is
to remove a court-appointed arbitrator? Is it the party seeking to have him
disqualified? The fribunat? Or the court that appointed him? These and
similar other queties are yet to be ruled upon by courts in the firture.

As is provided clearly under sub-article (3) of Article 3340 of the Civil
Code, the president of an arbitral tribunai may be disqualified for the same
reasons and by the same procedures that are applicable to the other arbitrators.
If this is so, it should be taken as a clear indication that a president appointed
by the party-appoinied arbitrators either from among themselves or from
outside is taken as a third-party appeinted arbitrator. A court-appointed
president’s disqualification for partiality, however, is as stated above for non-
president arbitrators a matter to be ruled upon in the future.

As has aiready been discussed, "a party may not nominate an arbitrator
who is generally predisposed towards him personally or as regards his position
in the dispute provided that he is at the same time capable of applying his mind
judicially and impantially to the evidence and arguments submitted by both
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parties”.”” We have also considered that the predisposition of an arbitrator
towards the party who appoeinted him, does not apply to a presiding arbitrator
who "must be, and be seen to be entirely neutrai as well as impartial”,

h) Independence of an Arbitrator

Independence of arbitrators is & topic that is very much related to impartiality
of arbitrators. Sometimes, the partiality of an arbitrator may be for no other
reason but merely because of lack of independence on the part of the arbitrator
that acted partially. Irrespective o fthe o verlapping between i mpartiality and
independence, however, it may be worthwhile to treat the topic of
independence distinct from impartiality for a number of reasons. First, because,
treating the question of independence is as imporiant as {reating impartiality
and secondly because the Ethiopian Civil Cede in Article 2240(2) treats the
two separately and distinctly. Independence, in other words, is written as a
ground separate from impartiality for the purposes of challenging arbitrators
under Ethiopian law. In this regard, Redfern and Hunter opined:

The terms “independen:” and "impartial” are not interchangeable. It
would be possible, for instance, for an arbitrator to be independent in
the sense of having no relationship or financial connection with one of
the parties, and yet not impartial, He might have such strong beliefs or
convictions on the matter in issue as to be incapable of inipartiality.
The converse can also be imagined of an arbitrator who is not
independent of one of the parties (because he has some financial
interest) yet who is fperjé.-:ffy capable of giving an impartial view on the
merits of the case.”

The Ethiopian Civil Code doesn’t give any kind of hint as to which
factors affect the independence of arbitrators, The Civil Code doesn’t give the
meaning of the word “independence” either. In fact, the only article of the
Civil Code wherein reference is made to “independence” happens to be in
Article 3340(2). In the face of lack of any provision of our law that at least
explains what independence means, one would be circumsiantially dictated to
look for what is meant by independence, elsewhere. Redfem and hunter
offered the following:

** Redfern and Hunter, supra foomote # 18 p.171
 Ihid.
Mbid. P.172.
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There is both an objective and a subjective aspect to the question of
independence, which is a less abstract concept than that of impartiality.
Objectively, it is easy to see that a person should be precluded from
acting as an arbitrator if ke has a direct professional relationship with
one of the parties; and still more, if he has financial inferest in the
outcome of the arbitration (through a shareholding, perhaps in a
company which is a party io the dispute). Subjectively, the position is
less simple to analyze.™

The same leamed authors in the third edition of their book on the same subject
wrote that “The concept of “dependence” is concerned exclusively with
questions arising out of the relationship between an arbitrator and one of the
parties, whether financial or otherwise. By contrast, the concept of “partiality”
may be concerned with the bias of an arbitrator either in favour of one of the
parties or in relation to the issues in dispute.”™ The following may be
considered as situations signifying relations between a challenged arbitrator
and one of the parties.

1. Past Business Relation(s)

It may be that cne of the arbitrators in a tribunal of three or more arbitrators
has had business relation with one of the parties sometime in the past. The
relationship may have taken place some ten vears back or a few weeks or days
before the arbitral tribuna! constituted, among others, by the arbitrator who is
now being challenged. So, the pertinent guery would be could the other party
apply for the disqualification of the arbitrator who has had prior business
relations with his opponent on the allegation that the relation is sufficient to
constitute a circumstance capable of casting doubts upon the concemed
arbitrator’s impartiality? This query may be answered in the positive and it is
regarded by renowned zuthors as "a special case where a party may wish to
chalienge an arbitrator is when he discovers that business relations have been

or are entertained or likely to be entertained between the other party and the
arbitrator.”™

Professor David offered the following on business relations:

5 Ihid.
% Ihid. 3" edition, 1999, Pars. 4-54
* David, supra pote # 4 p. 257.
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[A] decision of the Supreme Court of the U.S.A4 given in 1968 has
marked a reaction. The person appointed as a third arbitrator in this
case in which one of the three arbitrators had four or five years
rpreviously given some advice to one of the parties as an engineer and
Jor which he had received twelve thousand dollars, and the fact of
which was not disclosed by him at the time of accepting his
appointment was held by the U.8. Supreme Court as a sufficient ground
Jfor disqualification on the strength of the mere fact that he has
previously had business relations with one of the parties and has
derived some profit there from **

The problem of challenging of an arbitrator on the ground of business
relations would be frequent in cases where the arbitrators are themseives,
business men or as is usually called “commercial men."*

2, Existing Business Relations

Where one of the parties discovers that an arbitrator is currently having a
business relationship with the other party, his opponent, whilst the arbitral
process is in progress; for stronger reasons the situation may be a ground to
challenge the arbitrator having such a refation. The widely known approach to
avoid the disqualification or challenge of an arbitraior in this respect would be
disclosure on the part of the concerned arbitrator. The expeciation is that the
concerned arbitrator, at the time of accepting his appointment as an arbitrator,
should disclose the fact of his having business relation with one of the parties
to both parties involved in the dispute to be adjudicated by arbitration. If the
parties agree after such a disclosure, to still have him continue as an arbitrator,
then they shall be regarded as having done away with their right 1o challenge
the impariality of the concerned arbitrator on the ground of having business
relation with one of them.

3. Future Business Relations
If one of the arbitrators or in a sole arbitrator case, if the arbitrator is likely to

entertain a firture business relation with one of the parties, it may be a ground
for the other party to challenge the independence of such ar arbitrator, This

35 <

Thid. P.258.
% Parties, very often in their agreement to arbitration, designate fheir arbitrators to be
"commercial men" probebly belonging to the same trade to which they themselves belong,
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would, personally, consist in the belief that the challenged arbitrator would
incline to favour the party with whom he is anticipating or hoping to have
business relationship. It would, however, be difficult for the party wanting to
avail himself of disqualification because of lack of proof of future business
relation unless he is able to produce clear and tangible evidence as to the
intention or pian of the arbitrator to have business relation with his opponent

pariy.

It is not very clear as to what standard of proof would be reguired to
show circumstances capable of casting doubt upon the impartiality and
independence of an arbitrator. On the one band, since the maiter is civil, as
opposed to criminal, it may be said that ordinary civil standard of proof would
do. O nthe other hand, thereis a mild form o f crimination o f an arhitrator
whenever the mmpartiality of such arbitrator is challenged and hence his
disqualification is sought by one of the parties. The disqualification of an
arhitrator for fear of impartiality may be damaging to his firture reputation and
may have bearing on his being chosen as an arbitrator in the future afier his
impartiality h as o nce or twice been chatlenged and he was disqualified as a
consequence of that. Moreover, & controversial issue may arise because of the
application of the phrase used in Art. 3340(2) i.e, ... any circumstances
capable of casting doubt upon his impartiality..." It is feared that the
application of the said phrase might give rise to controversy because there i1s no
clue as to whether the "circumstances capable of casting doubt” should
necessarily and tangibly be in existence at the time of invocation of the
challenge or, whether fear of impartiality and lack of independence may be
proved by putting bits and pieces of apparent circumstances i.e., those
circumnstances which may be capable of indicating that the person whose
disqualification is being sought might be impartial in disposing of the case
submitted to him for adjudication. In other words, the scope of application of
the crucial phrase i Article 224((2) is not clear as to whether the
“circumstances capable of casting doubts on an arbitrator's impartiality and
lack of independence should be only those which constituted pracise, relevant
and well established or establishable ones or even those ones that are remote,
uncertain or conjectural to have an arbitrator disqualified on the ground of

impartiality.

4. Nen-Business Relations
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Other relationships other than business relationship may as well be the cause
for disqualification of an arbitrstor on account of lack of independence.
Consanguinal or affinal relations between the arbitrator whose independence is
bsing challenged and one of the parties, may very well constitute “a
circummstance w hich is c apable o f ¢ asting d oubt” upon the impartiatityofan
arbitrator. One of the arbitrators' having love affairs with one of the parties
may possibly constitate a circumstance falling under Article 2240(2) and
thereby become a ground for challenging the impartiality and independence of
the concerned arbitrator,

5. Employer-Employee Relations

An arbitrator who may be having an employment relationship with one of the
partics may be challenged on the ground of fack of independence. Although
the focus gencrally is on an on-going employment reiationship between the
challenged arbitrator and one of the parties, it may sometimes be the case that
past employment relationship that may have been brought to an end before the
nomination of the chaltenged arbitrator may as well be a ground for
challenging the independence of an arbitrator. Tf, in particular, the reasons for
termination of the relationship has been such that there was no disagreement or
misunderstanding between the parties; the ex-employee of one of the
disputants in an arbitral process may still be nclined to favour his ex-
employer. It may, as well, be that if the previous employment relationship was
brought to an end in an unpleasant way to the ex-employee, it may constitute a
bias against the former employer and hence a ground for him to challenge his
ex-employee’s but present arbitrator.

It is said that in an on-going employer-employee relationship between a
party and an arbitrator, not only does such an arbitrator ™have a financial
interest in keeping his job, but he is also by definition, in a subordinate
relationship to his employer."*’

6. Lawyer - Client Relationship

According to the International Chamber of Commerce, a lawyer of one of the
parties who has heen appointed as an arbitrator may be chatlenged and it is

*" Craig, Park and Paulson, International Chamber of Comyperce Asbitration, Paris, 1984, Part
I, 5. 13.05, p. 44
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generally recognized that the regular c ounsel forone o ftheparﬁes may not
serve as an arbitrator in the absence of agreement to the contrary,®

Other than bias and/or relations, an arbitrator may be disqualified
whenever there happens to be “any circumstance capable of casting doubt upen
his tmpartiality and independence”. In other words, the impartiatity and/or
independence of an arbitrator is not only affected where an arbitrator harbours
a bias against one of the parties or where he has some kind of relation with one
of the parties. As mention has already been made as regards the last limb of
Article 3340(1), sub-article (2) of the Article is, in the same fashion, so wide
and bianket. It may accommodate, any circumstance, which in any way, is
capable of casting, even the slightest doubt, upon the impartiality or
independence of an arbitrator.

Before finalizing cur discussion on grounds of disqualification, it would
be worthwhile to take a brief look at the proviso stated in Article 3341 of the
Civil Code under the title of “demurrer™ Article 3341 provides: “Unless
otherwise provided, a party may seek the disqualification of the arbitrator
appointed by himself only for a reason arising subsequently’'tor such
appointment, or for one of which he can show that he had knowledge only after
the appointment.” It is not clear whether the phrase “unless otherwise
provided” refers to the provisions of the law or the stipulation of the parties,
This writer beligves that the phrase should be taken as referring to the
agreement of the parties, if any, and not the provisions of the law. This is, it is
believed, to be so primarily becanse of the fact that the proviso being imposed
by the law cannot be excepted by another legal provision.

il) Procedure for disqualification

Notwithstanding the fact that arbitration is a mechanism of private.
adjudication, the law has prescribed a procedure for disqualification of
arbitrators: As we have already noted that that there are law-prescribed
grounds for disqualification, the faw clearly states that the party attempting to
have an arbitrator disqualified must comply with thé prescribed procedure. Per
the provisions of Asticle 3342(1) of the Civil Code, fisst of all, the party
seeking 0 have an arbitrator disqualified must file an application to the
arbitration tribupai, Such party must file his application before the tribunal
rendets an award and as soon as.he knew of the grounds for disqualification.

# Ibid.
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Sub-article (2) o f A rticle 3 342 provides: “The parties may s tipulaie that the
application for disqualification be made to another authority.” And where there
is such a stipulation, there has to be filed an application for disqualification to
the designated authority before the tribunal renders an award.

The arbitration tribunal, or the designated authority, must ruie on the
application for disqualification by either granting the application by ruling that
the concerned arbitrator is disqualified or deny the application by ruling to-
dismiss the request to have the concerned. arbitrator disqualified. In the latter
case, i.e., where the tribunal, or as the case may be, the designated authority,
dismisses the application for disgqualification, sub-article (3) of article 3342
provides that an appeal may be lodged within ten days as of the date of the
ruling to a court of law against the denial.

B. Removal

Though it doesn’t address “replacement”™ and the procedure to be followed n
....replacipg _arbitrators whose impartiality and independence has been
L successfully challenged, the Civil Code, however, addresses removal of
arbitrators. The Civil Code in Article 3343 prescribes removal as a remedy in
““thieTgvent that an arbitrator who had accepted his or her appointment unduly
delays the discharge of his/her duties. An interesting peint worth noting in the
.. provisions. of Article 3343 is that the power to remove an arbitrator who
unduly defays the discharge of histher duties is primarily given to the authority
designated by the parties. Article 3343 of the Civil Code doesn’t leave any clue
as to whether the authonty envisaged therein is the one entrusted by the parties
to appoint arbitrators; or a separate cne with a special power to remove an
arbitrator who unduly delays the discharge of his/her duties.

Article 3343 of the Civil Code also addresses the question: “who
may apply to have an arbitrator who unduly delays the discharge of
histher duties removed™? Article 3343 does not provide that request of
removal must be submitted by the “party availing himself of the arbitral
submission.” Neither does the Article provide that the right to have an
arbitrator who unduly delays the discharge of his/her duties must be
given to the party that appoimied the concemed arbitrator. Quite
logically, and with the view to assist the constitution of the arbitral
tribunal, the lawmaker has given the right to apply to have an arbitrator
removed to either one of the parties.
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C. Replacement

An arbitrator, whether an unmipire or otherwise, whose impartiality or
independence has been successfully challenged must, naturaily, be replaced by
another arbitrator. The Civil Code does not address whether an arbitrater
whose impartislity or independence has been successfully challenged stops
discharging his duty all by himself or whether the court must remove him.

Moreover, it is nowhere provided as to how an arbitrator whose impartiality or
independence has successfully been challenged may be replaced. Expectedly, it
seerns that the legislator imay have thought that the challenged arbitrator would
stop discharging her or his duty after the challenging party has proved that the
concerned arbitrator is either partial or not independent. However, in the
circumnstances that the arbitrator whose partiality or lack of independence had
been proved doesn't, by him/herself stop discharging her or his duty as an
arbitrator, then removal by the court upon the apphication of the challenging
party seems to be inevitable, Though nothing has been provided for in the
Civil Cade as to replacement procedure, it may be argued that the procedure of
appointment of arbitrators with all its ramifications may be repeated again
when an arbitrator shall have to be replaced.

CONCLUSION

As it is in other private mechanisms of dispute resolution, ArhiirziawanE:
primarily appointed by disputing parties. Parties may also enjoy the liberty of
appointing their arbitrators long before a dispute arises hetween them, ie., at
the time they agree to submit their disputes to judges of their own choice as
opposed to thosa ones appointed by the Sovereign.

Parties may, however, sometimes fail to agres on who may serve them
as a sole arbitrator after having agreed that their dispute is to be adjudicated
just by one arbitrator as opposed to having a tribunal of plural arbitrators. In
the circumstances the parties have failed to agree on a sole arbitrator and didn't
designate a third party to appoint the sole arbitrator, then the right to appoint
the sole arbitrater shifts over to the court. What ought to have been exercised
by the parties may also shift over to the court where the parties having agreed
to have a tribunal of plural arbitrators and one of them, usually the party
secking t o a vail himself the arbitral submission, has a ppointed h is a rhitrator
and the other party refuses to appoint his.
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The party-appointed arbitrators in cases of collegial arbitrations nsually
appoint presidents or umpires or chairpersons of arbitral tribunals. Parties may
also agree that the president of their arbitration tribunal be appointed by a third
party designated by them for that purpose. In cases where the party-appointed
arbitrators fail to agree on the would-be president of the tribunal, the right of
appointing the latter may shift over to the court. The same applies where the
third party entrusted with the appointment of the chair arbitrator fails to
discharge his fimction,

A third party may also be called upon to appoint all arbitrators including
an umpire where the parties may have, from the very beginning, agreed to
entrust a ppointment o f't heir arbitrators o a third party o f their choice. This
very often happens when there are neutral instinitions that are capable of
discharging such functions.

Arbitrators may be disqualified for a number of reasons enumerated by
the Civil Code. They may be disqualified for vohmtary as well as involuntary
grounds the Code lists. Although the remaining grounds of disqualification are
not, as such, umimportant, the independence and impariiality of arbitrators are,
exceedingly much more important compared to the remaining grounds,
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