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Civil Appeal Case No. 92/79

Suretyship - The nature of suretyship - the need for an sbligation guaranteed by
suretyship to be proprietary in neture.

Civil Code Arts. 1675 and 1920,

This is an appeal lodged to the Supreme Conrt against the decisions of the Awradja Court and
the High Court. Both courts decided that the appellant as guaramnior pay Birr 5,000, the person for
whose benefit the guarantee was given failed to come back to Ethiopin within six month as agreed, He
prontisesd to pay Birr 5,000 to guarantee the caming back of a person who left for Kenya for medical
freatment.

Held - the decisions of the Awradja and High Courts are reversed,
L AS a suretyship given to guarantee the coming back from

abroad of a persen is not propriefary in nature, the
guarantor cannot be expected to perform the obligation on the

debtor’s behalf.

2. Since, in principle, the coming back of the person to Ethiopia
cannot be computed in terms of money, there is ne legal basis
for establishing suretyship.

June 34, 1981
Judges - Degefa Mare
Mohammed Berhan Nur Hassen
- woldetensay W/amlak
Appellant - Ato Tibebu Komallo
Respondent - Ministry of Finance, Sidamo
Administrative Region..
Judgement

This appeal was presented before this court because the High Court on April 22, 1979
confirmed the decision of the Awradja Court that the appellant as guarantor pay Birr 5,000 to the
respondent.

The facts as presented by the appellant in the memorandum of appeal written on June
13,1979 are stated as follows:

He signed a dociiment to be bound by an adhesive form of contract prepared by the
Ministry of Interior, when Ato wondimu, the person for whose benefit the contract of guarantee
was concluded, left for Kenya for medical treatment. A suit was brought against him before the



Awradja Court requiring that he forfeit the Birr 5,000 although nothing was heard about the
situation in which the person was. No news was heard if the medical treatment was finalized.
Neither was there anything known as to whether he recovered or died. Although he has
committed fault neither against the country nor the government, the suit was instituted against
him. At this juncture he submitted an application to the Ethiopian embassy in Kenya so that it
could help him know the condition in which the patient was. Soon after his inquiry and before
this inquiry got any respons, however, the Awradja court decided that he pay the money he
promised. The High court to which he took appeal also confirmed the decision of the lower
court. Therefore, the appellant prays. to this Court that, considering these facts, it quash the
decision given by the lower courts; or order the decision to be executed on the house owned by
the person for whose benefit the suretyship was given, should their decision be confirmed.

The respondent public authority on its defence written on July 27, 1980 in response to
the appeal stated the following facts. The Appellant consented to. pay Birr 5,000 so long as the
person for whose benefit the suretyship was given did not come back to Ethiopia, they brought a
court action so that the guarantor pay the money that he promised. The decisions of the lower
courts are, therefore, in order. The evidence invoked must have been produced by the appellant
and not by the court. The decision has also to be executed on the guarantor and not on the person
for whose benefit the guarantee is made. Therefore, it required that the decisions of the lower
courts be confirmed.

These being the arguments urged by each of the parties, the issue on which this court
bases itself to give decision s whether the appellant should pay the Birr 5,000 which he
promised to pay so as to guarantee the coming back of the person to Ethiopia. The appellant
argues that he should not be bound by the guarantee. The respondent, on its part, argues that the
appellant as per his promise, pay the money.

The issue that this court has to decide is, therefore, whether the suretyship contract
pursuant to which the return from abroad of the said person was guaranteed can be a basis to
require the appetlant to pay the Birr 5,000 penalty.

Now to decide the issue raised, we will examine the guarantee made in the light of the
provisions on suretyship in the Civil Code of Ethiopia. The part that has relevance to the point at
hand on the basis of the record states:

«__up on the claim of Ato Wondimu for a visa and a passport

to stay in Kenya for only six months...unless otherwise he, upon his
own claim, is permitted by the Ethiopian government to put off his
stay there. | promise to pay 5,000 Birr in case he continues to live
there beyond the expiry of the period of sixth months.”

Since the contract for this guarantee itself states it is framed in accordance with the Civil
Code provisions, we will beforehand review the rules of suretyship of the same. The provision
on the principle of suretyship of the Civil Code, Art. 1920, states:

“Whosoever guarantees an obligation shall undertake
towards the creditor to discharge the obligation, should
the creditor fail to discharge it.”



The kernel of this prgvision shows that suretyship is the procedure by which the
guarantor is obliged to perform the obligations of the debtor, placing himself in the debtor’s
shoes as long as the debtor fails to discharge his obligations as per the terms of his agreement
with the creditor.

What is inferred from this is that the cause for the formation of suretyship is the contract
formed between a debtor and a creditor and a

“contract,” as defined under Art. 1675, is an agreement
whereby two or more persons as between themselves
create, vary or extinguish obligations of a proprietary
nature.”

The phrase “proprietary nature” here indicates that the obligation of the parties are
established on matters relating to property. The obligation of the parties of a contract of loan is,
for instance, exchange of money, and that of a contract of sale is exchange of money for a thing,
Generally, the basis for exchange of obligations of the parties is nothing but property. In the
light of this, therefore, suretyship, as provided in the Civil Code of Ethiopia, is formed to
guarantee only, and only, the performance of an obligation which is proprietary in nature.

When we come back to the case at had, the guarantor promised to pay Birr 5,000, should
the person for whose benefit the suretyship is given fail to come back to Ethiopia without the
permission of the government given to that effect. The obligation of the person for whom a
guarantee is given, %s can be deduced from his promise, is to come back to Ethiopia within the
time limit agreed. This obligation does not, however, accord with Art. 1675 of the Civil code,
for such obligation is not proprietary in nature.

The guarantor cannot perform the act of coming back pursuant to Art. 1920 taking the
position of the person for whose benefit the guarantee is given. In principle, too, the failure of
the person to come back to Ethiopia can never be assessed in terms of money. There is no legal
ground by which suretyship, as enshrined in the Civil Code of Ethiopia, can be made for such
obligations, as they are not in nature computable in terms of money.

No one would also be successful, were he to argue that a guarantee to secure the coming
back of the person is covered by the provisions of the Criminal Procedure Code relating to bail
bond, for the guarantor has not undertaken to assure the appearance of a person who is suspected
of committing a crime and arrested. Neither are the provisions of the Civil Procedure Code
relating to surety for the appearance of the defendant to court applicable to this case, for the
guarantee did not arise in refatibn to a civil suit instituted against the person for whom the
suretyship is given.

Since the said suretyship contract made to guarantee the coming back of the said person
to Ethiopia has not been concluded on the basis of the rules of suretyship, no lawful suretyship
has been created. We have, therefore, reversed the decision of the High Court. This decision,
however, does not extend to other obligations of guarantee that this appellant may have
promised. Each party shall bear his losses and expenses. Let also this decision be made known
to the High Court.
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BUPREME COURI

Civil Appeal file No. 81/81

Suretyship- the legal effect of tendering of surety by Ethiopians going abroadagreement on
damages - constitutional freedom of movement - time prescribed to lodge an appeal - matters

Jfinally decided - objections to judgements.

Civil Code Arts. 1679, 1889, 1920 - 1951, Civil Procedure Code Arts. 5, & 358,
Criminal Procedure Code Art. 76, Arts 5(1) (b} and 9(4) of Proclamation 271/69, A
Proclamation to Regulate the Issuance of Travel Documents and Visas and Registration of
Foreigners in Ethiopia, Art. 48 of the Constitution of the Peoples’ Democratic Republic of

Ethiopia.

This appeal was lodged due to the rejection by the High Court of the appellant’s
request for the retrial, in his presence, of the case that ended in a judgement that held the
latter’s guarantor responsible to pay the amouwnt for which he stood surety after having alleged
that he has now returned to his country and that his failure to return within the prescribed

time was caused by force majeure,

Held: The High Court’s decision is reversed:

1

2.

Article 5 of the Civil Procedure Code prohibits the retrial of cases

having the same matters in issue and as between the same parties.

The law does not have the objective of penalizing an Ethiopian who

had gone abroad but failed to return on time because he fell ill, or

got employed with the view to improving his life and that of his

family; or because he went to school with the view to benefiting himself

and his country.

A person must not be find merely because he stays abroad for a

period longer than the duration for which he had obtained

permission; the practice of collecting money from such undertaking does not

have any legal basis.

Sene 29, 1982 E.C.

Judges: Tilahun Hailu
Esmael Haji Mahmoud
Fisseha workneh

Appellant: Ato Edris Mohammed ,
Respondents: 1. The office in charge of the Affairs of the
Ministry of Finance in SouthWollo
Administrative Area.
2.  Ato Eshetu Assemahegn



Judgement

This appeal is lodged against the judgement rendered by the High Court i South Wollo
Administrative Area on Tir 29, 1981 (E.C.) At the trial Court, the appellant presented the
essentials of his case as follows.

When | went to Saudi Arabia for prayer, I did sign an undertaking for birr 10,000
through a surety guaranteeing my return. However, because of force majeure 1 couldn’t retum
within the prescribed item, and as a result my guarantor Ato Eshetu Assemahegn was sued and
was adjudged liable to pay the amount for which he stood surety. 1 didn’t commit an act of
treason nor did 1 go abroad for permanently staying there. Though I couldn’t make it within the
prescribed time, I, however, did return to my country of birth after my problems were solved. I
now request that the suit brought against my guarantor in civil file No. 9/78 be retried in my
presence and that of the former litigants in accordance with Art. 358 of the Civil Procedure Code
and the decision rendered thereunder, which affects my right, be reversed per Article 360,(1) and
(2) of the latter Code.

When the respondents were ordered to respond to the pleading of the appellant, the first
respondent raised the point of defence that the suit doesn’t concern him and prayed that the file
be closed and damages be awarded to him because the case had already been decided and is in
fact being executed with the result that Ato Eshetu Assemahegn was held lable to pay Birr
10,000 the amount he guaranteed as the appellant failed to return within the covenanted time.

The second respondent, on his part, pleaded that the appellant, though he alleged in his
pleading that he lawfully returned from Saudi Arabia to Ethiopia, nevertheless didn’t.submit
evidence to that effect. He, i.e., the second respondent also raised the point that unless and untill
the judgement rendered on Tikimt 28,1979 is reversed by an appeal, the proceedings for this file
must not continue.

The High Court, after having examined the arguments of the parties struck out the suit as
a result of which, this appeal is lodged.”

The appellant, submitted the following points as his grounds of appeal most of them
being points of reinforcements of arguments already raised.

L. As has already been indicated in the guarantee contract, the purpose
of the appelfant’s furnishing of the suretyship of the second
respondent was to secure his return from his pilgrimage fora
prayer and was to guard against his undermining the good name of his
country by engaging in illicit conduct in a foreign land and thereby not to
let him renounce his allegiance to his country;

2. He has submitted an affidavit attesting to the fact that his
failure to return to his country before the expiry of the period
prescribed for his return was due to illness which was a force

majeure;

3. As indicated above, the government issued the relevant Regulation for
the purpose of making sure that an Ethiopian who goes abroad is not



engaged in activities that smear’the country’s image, and
that the Regulation, as such, is not issued with the intention of
collecting money in the form of penalty from innocent citizens;

4. I humbly request that the appellate court reverse the decision of
the High Court against the guarantor in files No. 98/75 and 9/78 on the
ground that the appellant failed to return to his country within the
prescribed time.

The respondents were ordered to give reply in compliance to which the attorey of the
first respondent submitted a preliminary objection that the appeal was filed out cf time, whereas
he submitted a full reply by filing the following detail pleading pertaining to the nature and
extent of the contractual obligations entered into by the appetlant and the second respondent:

“_ When Ato Edris Mohammed retumned to Ethiopia on Yekatit 19, 1985,
after the expiry of the period within which he agreed to return and when,
as a result, he was sued by the second respondent to recover the amount he
was adjudged to pay, he had introduced before the court which gave
judgment against him the gvidence which he now claims to have which
was rejected as insufficient and, as a result, he was adjudged liable to his
guarantor to the extent of the amount the guarantor was held liable; as he
has not appealed against this judgment, it still stands.”

In the suit filed by the appellant again, contrary to the provisions of
Article 5 of the Civil Procedure Code, the court refused to allow him
to use the evidence which he had attempted to introduce after having
ascertained that he had tried to adduce the same evidence in an earlier suit
in which he was a defendent, had already been denied admissibility. There
is no reason why that ruling on admissibility can be impeachéd. The
evidence the appellant thinks  is useful for his case shows that he didn’t act
pursuant to the provisions of the contract. When the period for which he
was given permission to stay abroad expired, he didn’t report to the
nearest Ethiopian Embassy in order to explain the matter and have his
passport renewed.

Since the appellant had covenanted to pay the amount stated
in the event that he returned after the expiry of the period prescribed,
which event, he also agreed, shall amount to tus failure to return; to
present argument raised by the appellant not to be held liable must not be
acceptable.Laccordingly, request that the decision of the High Court on the
case and on that of costs be affirmed and that this suit be struck out with
an order that the appellant pays costs and expenses incurred by the State.

The second defendant, on his part raised the following: in the reply he submitted:

l. When the appellant applied to get permission to go to Saudi Arabia,
he promised, by an undertaking he signed on Miazia 30,1973, to
return during the period between Miazia 20, 1973 and Meskerem 30,
1974 or to pay Birr 10,000 if he failed to return, and he furnished my



suretyship for his undertaking, Since the appellant failed to return
within the period prescribed or didn’t secure an extension of the

period of permission, I was adjudged liable to pay the amountl
guaranteed. Because of that. I, sued the appellant at the High Court

to pay me the amount for which I was held liable. The High Court asked
him, (the appellant) to produce his evidence, if he has any , that would
discharge him and his guarantor from being held liable for the debt.
However, despite the adjournment of the case several times in order to
give ample time to the appellant, he couldn’t tender evidence that would
warrant his discharge from the debt, and he was pronounced liable as a
result.

Tn addition to the above, the appellant could, and should have

filed his objection or lodged his appeal in connection.with the suits in
which [ was sued and in which I sued him and his starting a fresh suit is
not justifiable.

If this court of appeal, despite his return after the expiry of the period
prescribed, releases the applicant from being held responsible to

pay the amount in respect of which I stood a surety, 1 pray that I be
discharged from my suretyship and be reimbursed with all the money 1
have paid by way of costs and expenses for | have faced immeasurable
inconvenience and have incurred a lot of expenses merely because the
appellant failed to respect the time prescribed for his return.

Though the appellant did submit a counter reply, we felt that it is unnecessary to
reproduce it here since what he wrote merely expressed disagreement with the replies and
reinforced those points he raised in his memorandum of appeal.

As the parties have thus exhausted prescnting their arguments, we have, on our part,
decided the case as follows:

Before we decide on the substance, we will first took into those matters raised as points
of preliminary objections, and those are:

1.

2.

That the appeal is lodged after the 60 days prescribed by law have
expired;

Sincea decision has already been passed on the matter under
consideration, the retrial of the case is prohibited by article 5 of the
Civil Procedure Code;

Per Article 358 of the Civil Procedure Code, it is only permitted to
raise objections in the lower court’s file and not by starting a fresh
suit.



-I
\ is the first objecti

As we have examined the file, the appeal was lodged on the 47" day from the date of
judgement rendered by the lower court, and hence, we have found that the appeal was gpened
before the expirty of the prescribed 60 days in the Code of Civil Procedure. We have, for this
reason, rejected this point of objection.

The rules of res judicata, that a suit or issue in respect of which a decision has been
rendered cannot be heard again, laid down. in Article 57 the Civil Procedure Code, only applies
where the same parties raise the same issues. In the present case, the parties in the first suit were
the Ministry of Finance as plaintiff and Ato Eshetu Assemahegn as dependeant and the 1ssue was
whether the guarantor was lable to pay the money in respect of which he assumed suretyship.
However, in the second file, the case was litigated between the guarantor, Ato Eshetu
Assemahegn and the principal debtor, Ato Edris Mohammed and the claim by the guarantor was
that the principal debtor was liable to him, to the extent of the amount he was heid liable which
he incurred on account of his suretyship and the principal debtor’s failure to return to his country
within the agreed time.

The svit in the file before this Court, however, is one between the principal debtor as
appellant on the one had and the respondents, the Wollo Regional Office of the Ministry of
Finance and the guarantor, Ato Eshetu Assemageng on the other hand, and as the issue raised by
the appellant is that his return from abroad even after the expiry of the agreed period did not
constitute fault and that it cannot be basis to hold him and his guarnator liable, it is different
from those raised in the previous files. Since, therefore, neither the issues nor the position of the
parties in relation to the claims are tl)e same, we have rejected the objection.

A is the third -obiccti

The point that objections lodged under Article 358 of the Civil Procedure Code can only
be raised when the case is tried before lower courts and not by starting a fresh suit is not a point
that bothers this court, and hence, doesn’t as such, call for analysis of the law. We say this
because filing an objection either by way of raising it in a suit at the lower court or by starting a
fresh suit doesn’t make a glaring difference nor does it result in substantially disrupting the law,
or the legal order, nor cause inconvenience or undesirable burden and expenses on the court
and/or the parties. We have, accordingly, rejected the third point of objection.

II
We will hereinbelow consider the merits of the arguments.

When the appellant went to Saudi Arabia, he entered into a contract with the Ministry of
State and Public Security covenanting that in the event he failed to return within the agreed time
and 30 days elapse thereafter, he would be regarded es having renounced his allegiance to the
country and as being anti-revolution and the property he has in Ethiopia would be confiscated
and his passport cancelled. The appellant’s guarantor, the second defendent, on his part,
covenanted to pay Birr 50,000 in the event that the appellant becomes a cause for the State to

10



incur expenses, or in the event that the appellant is found to be owing money to the State, or a
mass organization; and to pay Birr 10,000 by way of fine in case the appellant failed to return or
he returned after the expiry of the time prescribed for his return.

Since the appellant failed to return within the period prescribed, his guarantor, the
second respondent, was sued in file No. 98/75 and was adjudged liable to pay Birr 10,000
pursuant to the obligation he entered into. Upon the return of the appellant, from the country of
his stay, his guarantor, the second respondent filed a suit against him for Birr 10,000 for the
payment of which the guarantor had already been condemned due to the appellant’s late return.
The lower court held the appellant liable to pay the fine together with damages to the second
respondent irrespective of the affidavit the appellant tendered showing that he failed to return
within the period prescribed because he fell ill and despite the evidence given to him from the
Ethiopian Embassy in Jeddah.

No appeal has been lodged on the judgements given in the case of the two files above-
mentioned. However, when the appellant started a fresh suit on the basis of Article 358 of the
Civil Procedure Code alleging the incorrectness of his having been sued and having been
adjudged liable by showing why he returned late together with evidence given to him from the
concerned Embassy; the lower court dismissed his arguments and closed his file. This appeal is
lodged against that decision.

In files No. 9/78 and 98/75 respectively, the appellant and his guarantor have been
condemned to pay fine pursuant to the contract they both entered into. However, as it is
indicated in'the contract it is the second respondent and not the appellant that covenanted to pay
fine. The Article cited in support of this is Article 1889 of the Civil Code wherein it'is provided:

“The parties may. fix the amount of damages
which will be due, should a party fail to
discharge his obligations or to discharge them
completely and in due time.”

As provided under Article 1679 of the Civil Code,contracts depend on the consent of the
parties who define the objects of their undertakings and agree to be bound thereby; in this case,
however, in order to determine the liability of a guarantor from the legal point of view, it is
necessary to consider the contract signed by the appeilant and his guarantor in the light of the
objectives of Proclamation No. 271/1969 G.C.

Basically, the obligations a guarantor assumes must be governed by Articles 1920-1951
of the Civil Code. Though the titles and contents of these provisions vary, they however, have
one feature in common as regards the contractual liabilities and obligations of principal obligors
and their guarantors, with the main massage that the guarantor shall be responsible 16 discharge
the obligation of the debtor if and when the latter fails to discharge them. Since by and large
suretyship relates to monetary obligations, if the principal debtor fails to fulfil his obligations,
the guarantor replaces him and pays the debt irrespective of the fact that the principal is available
or not. This, in brief, is the message of the batch of previsions above-mentioned.

The bail bond given in accordance with Article 76 of the Criminal Procedure Code has

as its purpose the provision of a security guaranteeing the appearance of the accused on the
appointed day . The above-cited article of the Criminal Procedure code obliges the bail
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guarantor to pay to the State, the bond for which he stood as a guarantor. In the case under
consideration, however, it has not been alleged that the first respondent is criminally charged nor
has he tendered a guarantor in a criminal suit.

The contract signed by the gppellant and the second respondent arose from the
application of Proclamation 271/1969, a Proclamation to Regulate the Issuance of Travel
Documents And Visas And Registration of Foreigners in Ethiopia.

The above-cited Proclamation has the following provision in Article 5(1)(b):

+ Ordinary passports shall be issued to Ethiopian nationals who go
abroad for pleasure or on busingss; provided, however, that our
Minister of Foreign Affairs shall first satisfy himself that no such
person is likely to become a public charge while abroad.

The Proclamation has the following provision in Article 9(4):
Our Minister of Interior may, after the issuance of an Exit Visaora
Re-Entry Visa any time cancell such Visa if he deems such action
necessary in the best interest of the country.

The provisions cited above are the ones relevant to thie caSe under review. We will
hereinbelow consider the contract that gave rise to this case and the general circumstances
attendant in entering into such contracts in the light of the law.

In the case under consideration, the appeéllant did not fail to return. That he returned to
his country after the period during which he ought to have come back had expired was disclosed
in a letter Ref.  8/492/580 dated Yekatit 15, 1977 written by the Department of Counsular and
Immigration to the Ministry of Foreign Affairs. The appellant, by returning after the period
prescribed, didn’t become a public-charge nor did he cause any harm to the state. Mereover the
Proclamation above-cited cannot be taken as having the objective of penalizing an Ethiopian
who fell ill, or got employed with the view to-improvirig his life and that of his family or went to
school with the view to benefiting himself and his country. The provisions of the Proclamation
reveal that itsobjective is to make sure that Ethiopian citizens who go abroad for any reason and

- stay there without being employed or getting the opportunity of education do not end up being
public charges and are not engaged in activities which undermine the country’s reputation and
_ good name.

The contract the appellant and his guarantor signed was prepared on the basis of the
Civil Code and Proclamation No.271/69, Méntion has already been made that a guarantor’s
obligations are dealt with under Civil Code Articles 1920-1951. Nevertheless, our finding is that
the contract signed by the appellant and his guarantor and the obligations arising therefrom are
not covered by those Civil Code Provisions. This is because the obligations of the guarantor are
not of the typé that can be discharged by him in place of the appeHant. The guarantee obligation
of the second respondent to pay Birr 10,000 in case the appellant failed to return -within the
prescribed period would have been effective and enforceable had thé suretyship been furnished
to guarantee the appeliant’s appearance before & court to answer a criminal charge.

Taking in to account these circumstances, as a-whole, we find that:
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1. the appellant did not fail to come back from abroad;

2. he has stated that he failed to return within the prescribed period because
of illness;
3 no evidence was submitted to show that he did commit counter

revolutionary acts, nor that he had been a public charge while he
stayed abroad; the testimonial he obtained from the Ethiopian
Embassy in Jeddah ghows that he was not a liability to the State
while he stayed abroad,

4. the fine stipulated in the contract is not in harmony with the
provisions of Articles 1920-1951 of the Civil Code dealing with
guarantor’s obligations, nor with the relevant provisions of the
Criminal Procedure Code.

Considering all these circumstances, we find that the payment of the money both the
principal debtor and the guarantor were adjudged to make is not justified under the Civil Code
and the Proclamation.

To summarize: the present case arose, as we have tried to show the details above
because the Ministry of Finance instituted an action- and obtained judgement against the
guarantor, Ato Eshetu Assemahegn the cause of action being that when the present appellant,
Ato Adris Mobammed, left fro Saudi Arabia, he had agreed to return within a fixed périod for
which he produced a guarantor, the present second respondent, Ato Eshetu Assemahgn, who
agreed to pay Birr 10,000 if the former failed to return within the fixed period, and, as the he
returned after the expiry of this period, the guarantor should pay the said sum to the Government;
and subsequently, the guarantor, on his part sued, and obtained judgment against, the appellant
the cause of action being that the guarantor was cqndémed to pay the said sum to the
Government due to the appellent’s failare to return within thie fixed period.

The arguments of the present.appellant are focussed on the plea that though he returned
from Saudi Arabia after the expiry of the period allowed, neither he nor his guarantor has
committed any act tat could give rise to liability; there is no law that can serve as a basis for this

type of liability.

Viewed from this angle, since the liability to which his guarantor has been adjudged
would ultimately be his liability the objection of the appellant based on Art. 358 of the Civil
procedure Code, that the judgment given against his guarantor be quashed is a plea which is well
founded.

For the reasons shown earlier in detail, since the mere fact that the appellant failed to
return within the period within which he agreed to return when he was granted permit to leave
Ethiopia without having caused any other fault cannot make him liable to pay Birr 10,000 and
since regarding such matter, the making of such type of contracts is not sustainable at law, we
have accepted the prayer of the appellant that the judgment given against his guarnator be found
erroncous and quashed. We accepted it because the appellant will unltimately be held liable to
the guarantor to the amount which the latter has been condemned to pay and because the present
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appellant, as the principal debtor, shoeld not,be made to incur any liability without having
committed any act which is forebidden by the law.

Admittedly, the principal debtor, the present appellant, filed an objection based on Art.
358 of the Civil Procedure Code, to the effect only that the judgment against his guarantor in the
suit instituted by the Ministry of Finance be quashed and there is no appeal or any challange
agaist the judgment given.against him in the suit instituted by the guarnator, Accordingly,
thought it is ot possible at this stage to foresee what will eventuate subsequently, the basis of
the holding is reversed and as whatever issues may arise will be dealt with the execution
proceeding, we need not dwell on this point here.

Therefore, cosidering the freedom of movement guaranteed to our citizens under Article
48 (1) of the Constitution and also considering the reasons detailed above, and as it has not been
claimed that the appellant had engaged, during his stay abroad beyond the period he was
purmitted to stay, in conduct which resulted in the State incurring expenses, and as we have
found that the mere fact that the appellant stayed abroad beyond the period he was allowed to
stay does not afford sufficient ground to make him liable to pay Birr 10,000 in the form of
penalty, and as there is no legal basis to require such undertakings and to collect payments on
this ground, this Court has granted the. opposition of the appellant filed in accordance with Art.
358 of the Civil Procedure Code and we have,pursuant to Art. 348 of the Civil Procedure Code,
reversed the judgment of the High Court condemning the guarantor, Ato Eshetu Assemahegn to
pay the sum of Birr 10,000 in respect of which he stood a guarantor together with additional
expenses arising therefrom.

Having regard to all the circumstances, we hold that each party bear their own costs and
expenses. Let a copy of thid judgment be written to the High Court of South Wollo so that it can
know that its judgment has hereby been reversed. This judgment rendered on this 29" day of
Sene 1982 (E.C.).
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CS““MMMM"...“ | Case No. 1752/83

Suretyship- the legal effect of contract of guarantee made before Consular and Immigration
Department assuming lability for the debts of a person who has left the country-sources of
civil obligations-guarantee in respect of third party claims-parties to civil suits,

Civil Code Article 1675, Civil Procedure Code Article 33

Appeal against the decision of the High Court rejecting claim that the respondent
should discharge the obligations of the debtor owed to third parties based on his contract of
guarantee upto Birr 50,000 made before Consular and Immigration Departmeat upon the
departure from the country of the debtor who has been found by the court, in his absence,
liable to his former employer organisation in respect of money he has failed to account for.

Held - The decision of the High Court affirmed. Appellant has given no delegation to the
Counsular and Immigration Department to have a contract of guarantee signed on its behalf.
Nor has the Counsular and Immigration Department, in the contract of guarantee it required
the respondent to sign, transferred to the appellant any title of beneficiary.  Appellant, .
respondent and the Counsular and Immigration Departrent have not created any obligations
as between themselves.
Ginbot 18, 1984*
Judges: Tilahun Teshome
Mahteme Solomon
‘Kirubel Haile Mariam

Appellant - North-Western Agricultural Development Corporation:
Respondent- Ato Nigussie Newte-Chich Ayibelu

After having examined the record of the proceedings in the lower court, we hold as
follows:

This appeal arose out of the decision of the High Court given on Megabit 21,1982 in Civil case
No. 1761/80

The case involved suretyship and, in the lower court, appellant was the plaintiff and the
respondent was the defendant. The subject matter of the suit was: that the responderit had signed
a contract of guarantee to cover the liabilities of a certain Ato Markos Kebede upon the departure
of the latter from the country; that the said person had failed to return to the country; that his
liability to the Corporation for Birr 16,531.87 and interest thereon at the rate of 9% as of Nehase
1,1974 including costs based on expenses has been established by the High Court in Nekemt
town in a decision in Civil Case No. 85/76 given on Tir 16,1977. and that, therefore, the
respondent was liable to discharge the liabilities of Ato Markos pursuant to his obligations as a
guarantor. The counter-arguments of the respondent were: that he did not establish” any
contractual relationship .with the appellant; and that, (therefore) since the appellant could not
establish a right or interest in accordance with Article 33 of the Civil Procedure Code, the case
should be closed; that if this argument was not aceepted, Ato Tsedeke Teckle and Waizero
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Amssale Manyahlhal be joined as defendants before he submitted his arguments on thé merits
since they had assumed obligations to pay any debts owed by Ato-Markos.

The responses of the appellant to the counter-arguments of the respondent were: that the
respondent did not deny the fact that he had signed a contract of guarantee to pay the debts of
Ato Markos; that the fact-that the respondent had the relatives of the debtor assume a contractual
obligation to pay the debts of the debtor is further proof for the '
respondent’s liability; that since appellant did not have any relationship whatsoever, with the
alleged counter guarantors there was no ground for their intervention; and that appellant would
not object if any persons who could pay the debts for the respondent paid the money to it.

After having been allowed by the High Court to intervene in the case, Ato Tsedeke

Teckle and Waizero Amssale Manyahhal argued that they did not have any relationship with the

appellant; that since they were counter-guarantors to the respondent, there would be no ground

for them to be liable where the respondent himself did not have any relationship With the

plaintiff; that, therefore, it was improper to have required them to be joined in the case-where it

had not been properly established that the respondent himself was a guarantor to the debts of Ato

~ Markos and that there were debts covered by such guarantee. In response, the respondent

argued that since they did not deny the counter guarantee contract which they signed on Sene 18;

1980, they had to work out their respective shares of liabilities if it was proved that Ato Markos
Kebede owed any debts and that they would be liable to pay such debts. -

The High Court which heard the case held “...the law has clearly laid down that contracts
are bindirig only as between the parties to them... it was improper for the plaintiff to-insitute a
suit against the defendant on the basis of a contract of which he was not a party.”

The appeal is against this decision. The arguments relied on by the appellant as stated in
the memorandum ‘of appeal are: that the High Court wrongly attributed to the contract signed
before the gounsular and Immigration Department an efféct on persons not parties to it and, on

“this ground, wrongly absorved the defendant of his liability arising from the contract of
guarantee which he admitted in clear terms;...that it is improper to deny effect to such contract of
guaranitee since they have a clear purpose of preventing persons like the debtor in the present

.case from moving to other countries to evade their obligations and; when they do move, of
holding liable theis guarantors who signed such contracts of guarantee out of their own free will.
‘The respondent, on the other hand, argues that since the party which claims a contractual

"~ relationship out of the contract of guarantee is the counsular and Immigration Department which
) "did not have any delegation from the appellant to that effect, the two being autonomous and

_'separate entitetes, there is no ground to challenge the decision of the High Court which was
" givén by taking these consideration into account, thus reaffirming his previous arguments.

Basede on ‘the questions of fact raised in this case as heretofor setforth, we have
carefully considered the recored of the proceedings in the light of relevant laws and the basic
~ principles of civil obligations. The present case is a civil case: This being the case, the civil
obligations of the parties to the present suit can only arise out of their contractual or extra-
dontractual obligations. Accordingly, the plaintiff has to establish in specific terms and prove

- this type of relationship that exists between the defendant and himself. .

23



Where the plaintiff claims a contractual relationship, he has to establish such re[ationféhip
in terms of Art. 1675 et. seq. of the Civil Code; and where he claims an extra-contractual
relationship, he has to show it in terms of Article 2027 et. seq. of the Civil Code.

In the present case, no claim has been made and no proof produced tracing the
obligations of the appellant and of the respondent to any of these sources of civil obligations, the
only claim by the Appellant being that it should be a beneficiary of the contract of guarantee
which the Counsular and Immigration Department had made the respondent sign.

Appellant has a legal personality of its own, administered under the Ministry of State
Farms Development and established to carry on agricultural activities for gain whereas the body
that claims to have had the respondent sign a contract of guarantee is an office of State
‘administration set up within the Ministry of Internal Affirs which, pursuant to_Article 390 of the
Civil code, is a body having its won separate legal personality. The Appellant is urging that it
should be a beneficiary of the contract of guarantee allegedly concluded between this body and
the respondent.

Nevertheless, this argument does not have any légal ground. No delegation has been
given by the Appellant to the Counsular and Immigration Department to have a contract of
guarantee signed on its behalf. Nor has the Counsular and Immigration Department transferred
to the Appellant any right to benefit from the contract of guarantee it had made the respondent
sign. Considering all the circumstances of this case as a whole, neither the Appellant and the
respondent nor the Appellant and the Counsular and Immigration Department have created, as
between themselves, any obligation in respect of the subject matter of this case.

Although, in principle, the contract of guarantee which the Counsular and Immigration
Department had the respondent allegedly sign itself, when -considered in the light of the
provisions of the Civil Code relating to suretyship; raises a number of controversial questions,
we have not found it necessary to deal with it here in view of the fact that it i$ not an issue in the
present case.

Accordingly, we have found no sufficient ground to alter the decision of the High Court
and we hereby affimm it in accordance with Article 348(1) of the Civil Procedure Code.

Signature of Judges: ., Tilahun Teshome
», Mahteme Solomon
Kirubel Haile Mariam

Translated by Ato Getachew Aberra

* unless expresser indicated otherwise, all dates in this case are in the Julign (Ethiopian)
Calendar. ‘
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3rd CIVIL DIVISION

Cancellation of a contract—cancellation by a party without authorization by the court—effect
of cancellation—earnest—contract of work and labour.

Civil Code Articles 1771 (1), 2618 (2) , 2610, 3019, 1885 .
Appellant was paid a sum of money by way of advance payment when he concluded o sub-
contract of work and labour with the respomdent. When the former failed to rés'ume‘ihg
operation on time, the latter, upon giving notice, cancelled the contract and Brought a suit o
recover the down payment and the interest thereon. The High Court held for the plaintiff.

Held: Decision Confirmed

L ' Where the contractor is so lute in the resumption of his work that it
becomes evident he cannot accomplish it withini the time fived.
under the contract; the client may fix him a reasonable time to
begin the execution of the work, and if the former still fails to. -
begin work on the fixed time, the latter may cancel the contract,

2 The difference between a contract made under earnest and other
Jorms of contract is that in the former the party who has given
.. earnest may cancel the contract subject to forfeiture of the earnest
- &iven by him; the party who has received earnest may aiso cancel
the contract subject to repayment of double the amount received by
hiny; but they both need not prove a valid reason  for the
cancellation of the contract, -

Hamlie 11, 1984 E.C.**

. (July 18, 1992)
* Judges: Tilahun Teshome
4 Mahteme Solomon
Kirubel Haile Mariam
Appellant: Ato Berhane Tesfa Selassie
Respondent: Gatepro Metal Engineering

After having examined the vase, we have rendered the following judgement.

JUDGEMENT

The parties to the case at hand formed their refationship with régard to this dispute when
they concluded a contract of work and Iabour on Miazia 1, 1982. In the contract, the parties,
having mentioned the fact that the Respondent has concluded another agreement with Mobil Qil
East Africa Limited for the construction of fuel depots designated as No. 9 and Nol9., agreed to
conclude a sub contract whereby the appellant would undertake the welding and the assemblage
of part of the work.
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It has been specified in the said contract that the appeilant would, in line with the job
specification to be issued to him by the respondent, perform his obligations through his own
personmel in three months time. It has also been stated that the total payment due to him was
Birr 40,000 out of which Birr 15,000 was paid to him upon the conclusion of the contract. The
remaining Birr 25,000 was supposed to be payed to the when the work was completed and duly
accepted by the client company.

The pleader for the respondent who, on the basis of this contract, filed a suit gt the court
of first instance in a statement of claim written on Tikempt 19, 1983 has this to say:

Becanse the appellant has net commenced work on time, we have repeatedly tried to
orally remind him of his obligations under the contract and when he still failed to comply with
our reminder, we teied to serve him a written notice dated-Miazia 9, 1982 which he refused to
accept; as a result, the respondent took over the agreed work by its own since it was obliged to
have it completed under another contract concluded with Mobil Oil Company; thereafter,
respondent requested the appellant, by means of a written notice dated Meskerem 28,1983, to
give back the sum paid to him by way of first mstalment but he neither accepted the notice nor
gave the money back to the respondent.

Having said that, the pleader for the respondent prayed that appellant be ordered to pay
Birr 15,000, the amount he has taken by way of down payment there being no service rendered
on his part, with the legal interest thereon as well as court and lawyer’s fees. He has also
annexed documents which he thought are relevant to the dispute.

The present appellant, who responded to the suit in a statement of defence written on
Tahasas 12,1983, did not deny the fact that the contract was concluded, that he was paid the said
money and that he did not perform his obligations under the contract. His argument is rather as
follows:

Although I agreed to complete the work in three months time as of Miazia 2,1982, T did
not commit myself to give back the amount I received by way of earnest money in the event of
my failure to commence the said work on this date; as indicated in the contract, the work 1
agreed to undertake, i.e. welding, is carried out by means of a fire producing machine and since
the Company did not give me the reduired permit to proceed with my job on Miazia 2, 1982
having ascertained that all safety precaution measures were in order, I could not start operation
on the said date; when I went to the cite of the work afterwards, the respondent prohibited mc
from starting the work and had me expelled, along with my employees, by the guards of the
Company without even giving me the opportunity to remove the equipment I placed there; I have
informed the police of this fact on time and I can produce witnesses to that effect; it is the
respondent that cancelled the contract through a notice written on Miazia 90,1982 there being no
lawful ground on his part; if so respondent forfeits the earnest money it paid as per Art. 1985 of
the Civil Code; it is rather the respondent that made me sustain damages by preventing me from
starting the work and prohibiting me from removing my equipment from the site. Along with
this statement, he has also annexed his evidence to the facts he alleged.

In his reply to the statement of defence, the pleader for the respondent argued that the

sum paid to the appellant is not an earnest money but a down payment and there is a basic
- difference between the two; even if we take it for an earnest money, one who pays such a money
forfeits his right on it where he cancels the contract without good cause; in the case at hand the
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party who failed to perform his obligations under the contact is rather the appellant and that is
why we cancelled the contract and performed the work by ourselves; as there is no provision in
the contract that subjects performance of the contract to the approval of the Company, the
contention of the appellant on this ground is unwarranted; the Company, too, did not prohibit
him from performing his obligations on Miazia 2,1982, the day work was supposed to commence
under the contract; a party to a contract who fails to perform his obligations is relieved of his
responsibility only upon showing that performance was prevented by force majeure; but in the
case at hand there was no force majeure as a result of which appellant was prevented from
starting the work on time; after having served notice on the appellant on Miazia 9,1982, to which
the latter turned a deaf ear, the respondent had to cancel the contract without waiting for the
expiry of the period of time laid down for the completion of the task and had to carry out the
work all by itself as provided for by Article 2618 of the Civil Code; the appellant appeared to
commence the work after this time; the three-month period stipulated in the contract is given for
the completion of the work and not for its commencement; as the contract is"a construction
agreement by its nature, the respondent is not required to obtain a court authorization to have it
cancelled; since no counter claim is made with regard to the property the appellant alleges to
have been dispossessed, his request has no relevance to the present dispute.

The appellant, as we have seen above, has received a sum of Birr 15,000 by way of down
payment in accordance with the provisions of the contract. But he has not performed the agreed
work. The controversial issue is, therefore, whether the appellant is bound to repay this sum to
the respondent. To answer the question, we need to examine the circumstances under which the
respondent cancelled the contract and performed the work all by itself.

The principal agreement is the one concluded by and between the respondent and
Mobil Qil East Africa Private Limited Company for the construction of two fuel depots. The
appellant, on the other hand, has entered into a sub-contract with the respondent to carry out the
welding and assemblage of part of the work. In the preamble to the-said sub-contract, it has been
specified that the appellant is bound to perform his obligations in three months time as of Miazia
2,1982. This being the true state of affairs, his argument, that although he committed himself to
complete the work in three months time from the said date, he did not oblige himself to start
work on that very day, is unwarranted under the circumstances.

The other point of contention adduced by the appellant for not having commenced the
work on time is the circumstance that he did not obtain permit from Mobil Oil Company to
resume the welding work. As a matter of fact, the sub-contract concluded between the present
contenders does not subject resumption of work by the appellant to the approval of the client
Company. This being the case, even if it were necessary to do so, he did not request for such an
approval the day he was supposed to begin his duties under the contract. He did not also request
the respondent to obtain such an approval for him from the Mobil Oil Company stating that it
was essenttal to the resumption of normal operations. Furthermore, the fact that he said he went
to the cite on Miazia 11,1982 to resume work without obtaining the said approval is an
indication bad faith undertaking this argument.

It has been stated in the statement of claim that the respondent cancelled the contract
after repeated oral warnings given to, and a written notice dated Miazia 9,1982 served.on the
appellant failed to produce any tangible result. The appellant simply said he was prevented from
resuming work on Miazia 11,1982 but did not argue denying that notice was served on him or he
has not refused to accept the said notice. In the notice he has been reminded of the fact that
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since, for various geasons, bie has not resumed the work on time, the work was taken over by the
respondent and was further requested to repay the money he was paid under the contract.

Tt is after this notice that the respondent cancelled the contract and did the work all by
itself. The question flowing from this is whether the respondent is able to cancel the contact and,
if so, what will be the effect of such a canceliation. As we noted above, the object of the contract
is an independent agreement of work and labour for the construction of fuel depots and it is
governed, as the case may be, under the provisions of Article 2610 et seq. and Article 3019 et
seq. of the Civil Code. In the language of the law, 2 contract of work and labour is a contract
whereby the client agrees to pay an agreed sum to the contractor in consideration of a specified
work to be undertaken by the latter.

In the case at hand, the respondent, having concluded the principal contract of work and
labour with the client, Mobil Oil Company, has entered into another sub-contract by giving part
of the work to the present appeliant. That the appellant is a contractor and the respondent a
client under this second contract is obvious. Thus the former is bound to perform his obligations
as stated therein. One of the obligations of the appellant under the contract is resumption of
work on Miazia 2,1982. Since he failed to comply with this obligation, the respondent had to

_cancel the contract on Miazia 9,1982. It is specified under the provisions of Article 2618 of the
Civil Code that where the contractor is so late in the resumption of his work that it becomes
evident he cannot accomplish it within the time fixed under the contract, the client may fix him a
reasonable time to begin the execution of the work and if the former still fails to begin work on
the fixed time, the latter may cancel the contract.

When we look at the case in light of this provision, the fact that the manager of the
respondent had repeatedly requested the appellant to begin his task has been stated in the
statement of claim. We take this assertion to be true for the appellant did not deny that such
request was made to him. This same point has also been mentioned in the notice of Miazia 9,
1982 whereby the respondent informed the appellant that it has cancelled the contract.

The other point to be bome, in mind along with this issue is the existence of another
client of the respondent under the principal contract will Mobil Oil Company interested in
compliance with the time frame under the sub-contract. The parties to this dispute had also
mentioned the principal contract and made it the basis of their agreement when they concluded
the sub contract. The respondent thus bas a special interest to require strict adherence to the
provisions of the contract. Having considered the likely problem the delay may cause to his
relations with the principal client, the respondent cancelled the sub-contract and began doing the
work by itself. In connection with this, we need to take note of the provisions of Article 1771 of
the Civil Code which prescribes that where a party does not carry out his obligations under
contract, the other party may require cancellation of the contract or may himself cancel it.

For these reasons, we hold that the cancellation of the contract by the respondent is well
in order.

Once the contract is cancelled, the parties need, as far as possible, to be reinstated to the
position they were in prior to the contract. “The crux of the litigation is also this same issue of
" reinstatement.
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The bone of contention of the appellant in this context is thus: as it is the respondent
who cancelled the contract, it should forfeit the sum of Birr 15,000 paid to him by way of earnest
money. He has cited the provisions of Article 1885 (1) to support his argument. When we look
at the argument from this perspective, the Birr 15,000 paid to the appeflant is rather a form of
down payment to carry out his obligations under the sub-contract and not an earnest money. The
giving of earnest, in the eyes of the law, is proof of the making of a contract. As earnest is paid
when parties to a contract agree on a sale of a specified thing with the intention of barring the
seller fram selling it to another person, this argument of the respondent, however, has no bearing
on the case.

The difference between a contract made under earnest and other forms of contract is that
n the former the party who has given'earnest may cancel the contract subject to forfeiture of the
earnest given by him; the party who has received earnest may also cancel the contact subject to
repayment of double the amount received by him; but they both need not prove with a valid
reason for the cancellation of the contract. As we noted above, the respondent cancelled the
contract not out of the blues but having a valid reason for so doing. We, therefore, hold that this
line of argument, too, is not tenable,

We have also considered other incidental remarks in the dispute such as the failure to
complete insurance formalities of workers on time, the possibility of completing the work as
scheduled even if it were to begin after Miazia 11, 1982 as well as the alleged dispossession by
the respondent of equipment belonging to the appellant.

Since the issue of insurance is no where mentioned in the contract, and further since it
does not have anything to do witlr the resumption of the work, we cannot not entertain 1t in this
judgement. The possibility of completing the work on time by the appellant even after he was
served on summons is just a mere assumption and even if it were right, it does not deprive the
respondent of his right to cancel the contract. The issue of dispossession is an independent claim
to be brought either directly or by way of counter -claim to the claim of the respondent. Since the
attention of the court is not drawn to this issue, we have no basis to consider a relief that is not

properly sought.

In conclusion, as there is no sufficient ground to reverse or alter the decision of the High
Court, we hearby confirm it in accordance with Article 348(1) of the Civil Procedure Code.

Each party ghall bear its own the costs and/or expenses incurred in the proceedings of
this Court. The cost awarded by the High court stands unaffected. The case is hereby closed.

Signature of Judges: Tilahun Teshome
Mahteme Soloman
Kirubel Haile Mariam

* Translation by Ato Tilahun Teshome
*¥*  Unless expressly mentioned otherwise, all dates in the case are according to the
Ethiopian (Julian) Calandar.

32



mPAL GCL LT
3% PEth NhC Tt .
061 h NhC LN ETC 1647/83

@A Mheowon — PARCE L 498 ad ewdid AMCLFANT pid — o ovw i
oM — PN - 074 TTHEOT DA

0¥ lhC RPC 177171]% 2618/2/% 2610t 3019: 1885/1/

2905 N8 N300 €476 FREPYE PONROT 4 LR NAm@Eans. oAl
Ao SImIeEf wrE odT wdd 034 £0% 0g Lok} PRLICF NEE NYOAS
LHEA 11E oomed 44N AN WETT O FLL 0F NeodQhe PPL0 Por Y@=

Gre— P §CL (1 a0s AHLAR

1- FRaE -3 AREIC N@$PE oA ¢Hamhntd: 224 N4+0AAT LR
ALAT hAGOFhe NG AUF hwéwm- 2@} SLEPCOTT 47
mgn'ma-q (LY LI 2760 ANFEL, oty ol A ghroda
o LT

2 NF0L 3wl oA hAA a2y  a-A PULACD- (VR NET
e dP: PP hP0e PALT NhmdD Nevavdfy PAFFT
PRIET O ATIRLN e FATFD- O

5T F-pApT fiion
o) ytao ARy
LA 220 7ICeT

LoMy (- A ACYY tnd AR
aoAN 15— 2ETE L3N KT8
aoRWT FOCPLT UL AT SFCR ATHTAE

“ C X

(it +OL2¥F aovhd LVF 18% P9Lleonbtar PRt Prémiar
meng 1 7 1982 4-9° {itdioe £47¢ NI T @-d Y@ LD O AN
ASP@ NPOLA AEA ANT AFSN A LHE TP 2C TC 9 A5 #TC 10 P~
¢y md 0T CIRE “IMEAoLE IS Aot PO Oh TILLY L£INKG
A% Ne 279 BHY ¢ ont $NLAT e Mmd” HC$F ToHIC A%ThS a7
heeAD Ao IC NP1t LRLIAS

(@ wld L% 18 BUF €2¢ HCF (7Llwme- NOHC TA% Wit
NNT OC ¢/ 5T Motk wet®T A°ThSe} %> MELA hmPAL
eoInLA@ THI AC 40,000 WIEFY O+omabt LT @b Wrélaet vt NG
15,000 @A TIARAE Heo A TGS hAwéoe 028 APT NLLhilo:
@Y AC 25,000 AGPNELA PAN NP0+ KFLOLIRET i TontAs-

ey @A oowld MLl 70 &0 oot fhita feodd aF
mile TPEF 19 ¢7 1983 9 NR&@- fhil mauphF LT 0L PLa-y
NLELO- QAGPEms. NanL279° LA TM0Ne Lwao-P W52 hAAMLD- “1.04f8
g 7 1982 9 CAUE “IMIPFE TAMATE hAPNAP A LIS
P03 AN AT APILA 078 QD 983 oowlt (LHE hmGd “InihAl
AAMICOT feh ANS@CHAT LT A8 NFLILE TDARDT THIA ASeoAN
laod st mihid® 28 $7 1983 4-9° OHR4 qAm3PP e AL RCATA: AU
AAPNAL NPIAE Ad THHIEET Advaodh MOEOT OALE P51 G emily ANA
CRNAe RISNEA BLLENT HIE mERA: ATPHO 188 WM hANFO
AT INLEPTI hEBH hICAA? :

33



At RIEWEA LLLL0T HIL mERA: ALPHO 182 AIMIYF hATo-
EATFDT CINCEP TP hELH APCO AN

27 125,47 983 49 NHR4A “1AWF Ahhe AT ewmae Chur
LAY 08 Oh PRLVH THIY PPOATG 26039 RAPH» AT RANLI:
fthehda Na-p- AL holeug 2 +7 1982 5-9° PPC 0N OC e 7 wCE
ANLRAAD- AAD: RTE Y KAt 224077 AATPC N2NL aoph ehPNAN-TF
THHL Aaravplt 180 AAMA-P° @t W3L+Fovhhdo- PoThEa-ym- PAPE /e
101 ALK POLNEL @ KAt N9, Lo ooniCP Yari AN @hANE PHOF ooy
ANCE Pe0T NISEPC 28 PLomo n3fm- (P77 BU “1LPHP 2 3
1982 49 QAPLLT ¢ AAFCHI®: hiLP NAA £99° ADLALOT SO SEA
G @YLe WANT Pé ABTooC NLL AN (PO KAwLF fhe NohAhd
et ¢T0F weATF PMWAT ool K10 AADNE NywltbEF
TACLLADE LUTFP MLAM AN AAD-ELADE NFPONC TTNCSTP ATAAD
O-&F M NVLLPRD KDAT SLeNP 9 3 1982 9-9° (1484, “ImIPde
£4LO0- AN AT@- 507 (et 43R -0 NALN LAP NFA-dnk- 1885/1
NiEFUO FNAADT PNL LAPN wiATT LU 4T hAwds Qi POLETS
LTS PPl oAh APo- ey eid PRLONT Af- Y@ Pop
&gﬁ-’; 7 @2 herAQ9® IC CRN-AF PorhAhg “T0EE HCNG APEH
hPCQA=

PPAh (PO mNF Nenmo- favpd AN £0% 18 ¢4PAam: PPAL
T ARET CPEPP NEL 104 lp-pd UA NEHT ALYT hA! ALLDI (LFF
PNL & LT NFa- PANTST PRILT CMNAT A AwCH 104 N-+eHD-
TR o0 PALOA@ LT AL Y@ KT @A wCHY 2L0F (LN
FhEOT 0 QA PN7EF QAINCT 1003 RO DOT 28077 AP PP~
I8 SNLADR CTLA TIC ABSC ARG viF Novgme hehsf ALECT
heFaAP! WMIPD- pom NELEooCOT NZLeNP 2 47 1982 LUF HATIAY
RTEFPCPE Qb RANADAGP®: +PPE 98,30% NALET NAALTT 99
PULPID? AP AL ¢y PRIEET ALIPme- AF 0 NLIN% 08 AL
2607 (AN LE AdenBaoC ¢R40 AP (AL PIPT AIMT, PA™ oA
NF “LeHL 9 +7 1982 %9 Caoeil ®AMTPEL Moot Ao} (92,
NN?T7E MGA-heR 2618 2/ owid Lo 09LmSeE0TF L ALMNP
-4} Aew i tene PNF PP 2Lo% BN LAY 02 Ae b
fodlo- WHY v NAA 504 POOT ©OC CLE 1841 (- PHMAD A/ ¢
“IMGPLL NIE A6 mECP hLLAT! @i SVHTCNET 276 @d
AL, oMy AW 18 PRCE AT LPL TIVVE  hPNLAD:
AP} AZLA@ LT LT AL ePLN@m SHRAT hATYF hi A25C
ol &md Ik 197811 10 1274 +henZhe :

N§Al-om.42.421/83 £UT NCNC Paviovioe eh8h AN he+TFo &/0%
AAO To- AR 0L TNIPPE Nehmt ©-4F ACIRLN H T
LAMPA: @& DAL LIP 1S 77 ORINANT evaoph 9L 706 £07% 0L
ftEaad-7 AC 15000 hh hes0Nt 7 FRC dSD Fh&de AdP £40 hotr 0
/A% Neod) DAL 2575987 AL 590-50 AG e NRCT AC 2008 KHE.0-9°
fmOF ANA AP 73N 10% [C oot AhFA B10A N LCL A=

LT fPLN@9° LUT NovFDI° iD=

(Y &0+ HRZL RCNCP Ak o5F (NFF /0% 210PTFo-}
1TOF hEOSNG @ LR

KT QY Nt ATF oY} eoCoP G A
D& ANT KIROTPAYD: £907%F 0L lo+i ovwd b PADT CaoBamip 1140
NC 15,000 +PNAAS 22607 LI AAw g hhehea 724 2N 0L LUT

T @aph. L1OPA @8 PTLAD Jors GUT  AdavAh 24P aopl (SPa-
D&F W 2o ST i NPLICP oammpA ;T PNLAIAS

24



P £¢- TSOF @A el PG (PLA AGA AR hgdh
ACLHE 178 aonnA €FR4LT 108 $Of 1AL PAT YA CIme-PoLe DT
APmLA G@E BN 08 LAP o0 €6 FREPYTE CNPRT foriMmd®
L0} ACTNS®% herAd (o 2C FPm-d Ax

A3o-h P7e FRESETT NPPr @h o AL 7L MMAD- NTLEHE
2 % 1982 4.9° FeC (o0t o€ AL ST g0y 0L ah N pré
eIYNG M L. hallh: 20 A{IOF QILU ot EFC (nn ¢ OOT 2 Lo
AmGE A AAh ATE 008 MY OAT 6@ REFCAY RANT $OLAD:
neac TeaeTr Ae BT hATT im0

AAD: NILY AT ¢ NAAFORLNT PRTET NEN% ag fedla- nind
PLA NNIE CIES a0 RILEFC fwml 458 (a9 PULA v
(ovwel (drk UhA F4LoD @A LaNF AL 100 24 TREPyT
T Aa0Tang PPE@- s 7P 4PL PULEAATD- DA 1100 110
PATO: NIP@F mPP ALOHLANDP WIE PNLAIPA (LA AT sl
NeLPaect 80T BV 4L Witwma- Pedllar TeRI AT hANANET
SHPPANT WH IC 1055 QUTIP 4P L YT Apr ¢ e FemC 71K SNéA
DS NPLA NTE 14D 4K At A AL APOT hAMEPT:
N@LTG® 124 AOEaC dPEI6. wATET £ FhADAT AART N7LEIE 11
7 1982 G-9° NAIPW- BYF L L WP LR hATINE & BU CAP L 88
AG-CAAE PUA P11 aoPr? PO1L0YHAL DAY NCNET AR PAATD- P

MAD (RO B8 Aeow N NP @ FLI UL CEA CTAMIPELT TLENE
0 #7 1982 %-0° PRUG “NMIPLS WILWT NLLIS LINT N8P RAPIAP
a3 NEoMm AR ATEEY NAh clmAhF e (IFAR ANPPmA: g nege
hiL? AAA “2eHFP 11 7 1982 §-9° ¢} A FeeC ML +hahAl hd A7E
MAMIPPe hATEMIP OLF FARAT AAPNAT Nf hAANN-T 1A hA
Fhheso: MY “10m7 e e ¢Hafe N ePT Nersm #2607 N EarCy)
ANATT @ NEOTFT wedt@F Ao onNSAS CTPIANDT 2714
RILHhaoAh PO A

NHAY (124 50« AN P @7 NEow i 22607 ¢ ehemym-=
ey yam- TPE 8. NILY ovAN oeAN AT@ @47 Wl £FAA @2 hwlilh
ok 977 SUSAT 1AM Y@ AAR ATSETO- fa-n 1A £9AT YR X s
TG gt KR ®MF KILYe 02 NFDk2610 hE Fh e
KEPR WIEHU® MU~ A £:3019 A $ACT AGPR 0711 $7IRIPAPA
A ¢ TNEOTF @ 1@ (h ACHP £ HEOF DN AwLO A e
FREEE CLDF PO ANLA FALE $IOPT 6 RILFNGOT ¢opeLCTY
ﬂ}'(,\ '1(D'== I
(HCHD TRE Gl /26 TR FF NPSO hwwd WPA -0%L 0
ALt SEPPADTT NEA ¢ AN APO- hwd (ool AL 0% €700
e RGBT -0 wTEAS (LY OA oWl hwéd eAh (o AT ¢
QL6 LAY 0L WILAPY omT 200 HRCEE @A ALAT AT 18T
mwt WIBLNGDT hALTT AAQT: Non AL OFamAirt®: W4 ey 1L
Q. oDt TLEUE 2 FT 1982 .90 avFaeC jo-= BUT ANTIKLT YO 1Y
o CLeHE 9 7 1982 F9° @&F fwllos 62618 oL A
Py ARTIC Needed (o Oheohto- ~é N+aant LH AoParRdD
WILOTFA NS LT Awdor 1€ LH A@NIAT RILFLFAS (LY L @07
hAFms OLI° oo} héae ¢HOR o7} L ALmAP hwdm SO} wlH
AhF@md RILOLTHN ToodhhAs

hiY AFIC HRRT 058 Ao ¢7 @NT e e gy ag
eeph GBo ~¢ AMLPE Neof e avqfe (i apao AN TINRAS
0% QLg° CHY ALYF TP AAPLNATYY Aae PAThEnL et gav A
@ RUNA THHA 1@ e Brovtas TLeHE 9 % 1982 49 (1FRLOG
ABANT N8 ¢Df LT (T80T “DDm T ELeP e e ML A

18



MIE o8 PANT AADe oo YIC NPILA h-28 2C 02e90 oA
AWl LMY I8 (FNDA 9999AT eI A A hwd (loAD AseEm- AL
PALLE o0y @ PG @d 0G4 JqARIE Y@ oAk T YF CiLY @HeM)
Y QUMY CHEN CE AR @A PPt DALY AN (AT
CORG ONAC PN Qe O Py PRI PAD yo-n PLHL®- Ahaohnc
NPY@ hwd I ALLCNMVE P7UTA@ o) (Jovqon.jgo LM% 2% @A wiH
MW ME R PP A LI IC P PPRE AL @At N A PALAm
WILIY AAD 07 @A RISl Poemed mEe (g Pavw iy avdlp
NGAlh-R-1771 1 R wma il 2Im7 8104 =

ALY 0-h 01T aopf AP @4 awlH AN 50 AT A=

ON WEwddl @mel (1FFA o} kT hoeae (145 OLY141 avavp iy
W0 I NCHE oPwd P PP 2oRim- yaes

LY L3 L0 08 e hehim @Al (Po- @0F hiln fwmm-}
PAIC 15:000 POL AAT LA KPR Y@ AP (%-1-/h-%-1885/1/
CELY1IOT) nPAA: PPLNmy AL DY OC ATISHN® BY ko NChHC
POGA@- GNC 15:000 AL 0L o PRIV 0. WPGE- e Loy e
CFNLAD LN WFE CRAL VI ALLATE 0L (1) fOX aoPCT AT
NINEZTT @Al L9171 0 PN Lo AD9o FPPOT b Cavqy
NPT Crilo b P A hA RISLa- A“1eF NeotPs hhoet 182 o
P91 CADyo:

kvt P ¢ @A hadm GEYT @A PULAR@GC (e P57
iten@bP: @LI° Fdie TG} MAmi.r Qewavpf PAT P N R0t o
ATELN oD @ 2073 adeo)i) DR RHICP tieeahd oopAd 5o -7}
Ywiim (14 9030 Tref ATE NP heLAT: ,Bi!'?'ﬂ“ ANE AL PGh:
NF LR LTI A AN ¢15am NChe MR PPNt RELAG:

NPG@- HCNC 3¢ 38T PR3 Cwlel B aogn NP
hOaeLini 0770 DTLeNE 11 3 1982 .90 A" (LIPT oA oow /b
AMSPP wFN: eompn (opm- eLN QP73 P BPPTF @OLA NS
AYaoAR AANGF I

PRy RE Nahe PAFAN; @ W lme wEaC hhaePooge o
PP TV QOAAAD- 0. AALYPA: Wmieeem AT NP oo
MO AZILL0 RAFA 3C PoTA@-9° LT APTP ARPTS POLFA )90
ANIA yo: APT RFAA LNAT ¢mAl PO @i Pavursy  onf)
AeNPCIETgo:

ENMU-T7 P hOMu ¢ a0 PPE (140 DA CLPCANT AAPT
NEUAT Ry T B 07250 fos By @ ppmed DANIPT ¢ aeAh -
h&RAT:

7 ASmrAN0-P he T /0T Cwna DAy ApADP mege
ATTTAN CULe0P hpDN. PRILT NAeege NGAL 222 1348/ 1) oow i
AR PIPA: 96

PILUT WL @G Dot e $F LFT A (b £/0F ¢ronyo-
21 ANRAFmNP -2 amypqq)- THoNE A

PETT 4Co7- TAV} Hliom
“Prioe A=
L&A 580 “ICea



AN 1

"

By Tilahun Teshome

The child, by reason of his physical and mental
immaturity need® special safeguards and care, in-
cluding appropriate legal protection, before as well
as after birth... mankind owes to the child the best it
has to give."

1. Introduction

The early life of the human person, which we generally refer to as childhood, is
mainly characterised by his state of frailty and helplessness. This state of affairs calls for
special care and protection. To ensure the full and balanced development of his
personahty the child needs to be raised in an-environment capable of providing love,
affection and happiness.

That this natural right to special care and protection primarily rests on the child’s
parents and members of his immediate family goes without saying. But he is also worthy
of respect and assistance by society and the state during the many years through which
his personal development takes place. His inestimable value disposes the human heart
towards him and, as such, our duty to him is"the strongest but the sweetest of all our
obligations.

Since the dawn of the 20" century, international humanitarian law has made
positive moves towards incorporating the various interests of the child into the general
values and norms of international social behaviour. The norms recognised in the 1924
Geneva Declaration on the Rights of the Child,.recognition of the entitlement of

A different version of this paper was first presented in a symposium organized by Redd Barna,
Ethiopia on the occasion of the 25th anniversary of the commencement of its activities in
Ethmpla held in Addls Ababa on October 18, 1994. [t was then headed: “The Situation of

Ethiopian Children jnthe Con of the United Nations Convention on the Rights of the Child.
This version has, however, been further enriched by some other legal and policy matters that were
developed since the presentation of the original one.

Associate Professor and Dean, Faculty of Law, Addis Ababa University, former judge of the
Supreme Court of Ethiopia.

: Preamble to the 1959 Declaration of the Rghts of the Child, Proclaimed by General Assembly
.Rcsoluthn 1386 (XIV) of the Umted Nanons Orgamzatwn on November 20, 1959; published in
art, Center for

Human nghts Geneva,Umted Na.hons NewYorlc 1993
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childhood to special care and protection under Art. 25 of the 1948 the United Nations
(UN) Universal Declaration of Human Rights, the ten cardinal principles specified in the
1959 UN Declaration of the Rights of the Child, the provisions dealing with child rights
under the UN Covenant on Civil and Political Rights as well as the Covenant on
Economic, Social and Cultural Rights, are but some of the main norms of international
behaviour designed to provide a single and consistent set of values for the protection of
child rights. In 1989, the various ideas embodied in these and similar international
instruments culminated in the UN Convention on the Rights of the Child.?

The legislative body’ of the Transitional Government of Ethiopia ratified the
Convention under Proclamation No. 10/1992, which, according to its Article 4, came into
force on January 30, 1992. The ratification Proclamation contains four articles dealing
with citation, ratification, delegation of power and date of enforcement. As the Council
of Representatives was em4p0wered to ratify international agreements by the Transitional
Period Charter of Ethiopia , it can be said that the Convention has now been incorporated
in the domain of the municipal legal system.

Article 3 of the Proclamation empowers the Ministry of Labour and Social Affairs
“to undertake all acts necessary for the implementation of the Convention.” The full text
of the Convention has been translated into Ambaric’ and published in the form of a
booklet by the Children, Youth and Family Welfare Organisation (CYFWO).® A non-
governmental Organisation known as the Ethiopia Chapter of the African Network for the
Prevention of and Protection Against Child Abuse and Neglect (ANPPCAN) has also had
the Convention published in some other languages of the country.

2 Adopted and opened for signature, ratification and accession by General Assembly Resolution

44/25 of 20 November, 1989, published in the work cited at note 1 above. (hereinafter referred
as “the Convention.”)

: This body was known as “The Council of Representatives.” See Art. 9 of The Transitional Period
Charter of Ethiopia, Negarit Gazetta, 50" year No. 1. At present, however, as the transitionat
period of govemance is over, the functions of this organ have been taken over by the Federal
Legislature which comprises of The Council of Peoples’ Representatives and The Federal
Council. See Axts. 53 to 68 of the Constitution of The Federal Democratic Republic of Ethiopia,
(to be cited as the “Constitution” hereafter). Incidentally, the Negarit. Gazeta is the official law
gazette in Ethiopia; see the Negarit Gazeta Establishment Proclamation No. 1/1942; since 1995,
the nomenclature of this gazette has been changed into the “Federal Negarit Gazetta”; see also
the Federal Negarit Gazetta Establishment Proclamation No. 3/1995.

¢ See Articlé 9(b) of the Charter. At present such power vests in the Councit of Peoples’
Representatives persuant to Article 55(2) of the Constitution; for the modalities of ratification
of international treaties in Ethiopia see also the Treaty-Making Procedures Proclamation No.
25/1988, Negarit Gazeta 48" Year No. 5.

’ Ambharic is the working language of the Federal Govemment; sce the Constitution, Art. 5 (2).

§ Thisisa semi-governmental agency under the auspices of the Ministry of Labour and Social
Affairs but with its own independent status,
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Undeniably, these efforts are positive moves in creating public awareness of the
Converttion as envisaged under Article 42 of the later.”  There may, however, arise
problems when disputes concerning the interpretation and practical implementation of the
Convention become issues in a court of law. This is due to the fact that the text of the
Convention has not been officially translated into the working languages-of neither the
Federal nor the regional governments. The booklets in which the translated texts
appeared are not official law gazettes cither. In addition, controversies may surface if
other organisations and individuals also publish translations of their own.

The purpose of ‘this Article, however, is pot to treat this particular issue of
publication but rather to explore the laws that are relevant ot the protection of child rights
in Ethiopia in view of the standards laid down in the Convention. To this end the
principal legislations, including pertinent provisions of the Constitution, will be
examined. It will also touch upon major social, economic and institutional issues that
need to be addressed for the realization of the principles enunciated in these laws and the
Convention.

2. Compatibility of Ethiopian_Laws with the Basic Principles of

the Convention

2.1.  Definition

In the parlance of the law, the word “child” may be understood in two different
ways. The first implies a relationship with respect to parentage and consanguinity, the
natural relationship that derives from the community of blood.® In its secondmeaning,
“child” denotes the status of a human being in its early years of life,” and it is to this latter
meaning that the Convention refers. The first article of the Convention definés a child as
“every human being below the age of eighteen years unless under the law applicable to
the child, majority is attained carlier.” The proviso in the second part of this definition is
an apparent reference to legal systems that have lower ages for the attainment of majority.

7 “States Parties undertake to make the Principles and Provisions of the Convention widety known,
by appropriate and active means, to adults and children alike.”

=B - Gee for example Arts. 550, 739 to 743, 745 (1) and 746 of The Civil Code of Ethiopia.
Proclamation No. 165 of 1960, Negarit Gazeta, Extraordinary Issue, 19Y Year No. 2. (Hereafter
cited as “(Civ.C)".

? See again Civ.C. Arts. 2to 4, as well as the relevant provisions under Book One, Title II, Chapter
2 of the same Code.
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Under the Ethiopian legal framework, the law provides that a child is “a person of either
sex who has not attained the full,age of eighteen years.”10 Exceptions to this rule lay
down different lower, ages to serve different purposes. In civil law, this is known as
emancipation. For example, a gitl of fifteen may be emancipated by operation of law the
momerit she concludes a marriage. Other than marriage, both male and fernale children
may,upon attainment of fifteen years of age, be emancipated by a decision of the family
council when such a move is deemed to best serve their interests. ' Once emancipated,
the child is treated as an adult for all intents and purposgs. Among other things, such a
child cannot, as of right, demand maintenance from his-parents; nor can he benefit from
legal provisions that would otherwise entitle him to invalidate juridical acts by invoking
his incapacity.

Under Bthiopian criminal law, children above the age of fifieen are fully
responsible for crimes they commit in much the same way as adults. This is the age
group which the Penal Code sefers as to the intermediary age group extending from the
end of criminal majority to legal majority 13

2.2.  Equality of Children

Art. 2 of the Convention lays down the obligation of States Parties to “respect and
ensure the rights set forth in the Convention to each child within their jurisdiction without
discrimination of anyind.”

In this respect a survey of the laws in force in Ethiopia before and after the
adoption of the Convention and the International Bill of Human Rightsl“ discloses that

10 Civ.C. Art. 198. Note also that the law employs the word “miner” for a child.

" The family council is, as a rule, an organ consisting of the ascendants and the brothers and sisters -
of the minor who are of age. It is one of the organs the law provides for the protection of the
interests of the child. See. Arts. 241 et. seq. of the Civ.C. On emancipation, see also Arts. 329 o
34, Civ. C.

1 Arts. 807, 808 and 812 Civ C. {on maintenance) and Arts. 313, 314 and 1808 (en invalidation of
juridical acts).

Philippe Graven, An Introduction To Ethiopian Penal Law, Faculty of Law, Haile Selassie 1
University, Addis Ababa (1965) P 151, see also Art. 56 of The Pgnal Code of Bthiopia,
Proclamation No. 158 of 1957, Negarit Gazeta Extra ordinary Issue. 16™ YearNo.2,
(Hereafter cited as P.C.)

The International Bill of Human Rights are: (a) The United Nations Universal Declaration of
Hurman Rights; (b) The International Convenant on Economic, Sacial and Cultrua! Rights; (c) The
International Covenant on Civil and Political Rights; (d} The Optional Protocol to the
International Covenant on Civil and Political Rights; and (e) The Second Optional Protocol to the
Internatinal Covenant on Civil and Political Rights Aiming at the Abolition of the Death Penalty
The first three of these instruments have been adopted and ratified by the Ethiopia. For a full text
of these instruments see the work cited at note 1 above, pp. 1 to 50.
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there is no discrimination between children on the basis of race, colour, sex, language,
political or other opinion, national, ethnic or social origin15 , indicators mentioned under
Article 2 of the Convention. As a matter of state policy, too, we cannot say that we have
witnessed manifestly unacceptable practice of this nature. Of course, in some traditional
societies, it may not be uncommon to come across forms of discrimination which have
religion, ethnicity or social status as their basis. But they are neither so serious in nature
nor do they have the legal backing to adversely affect the exercise of the rights recognised
in the Convention. In this regard, the provision of the Civil Code, Art. 3347(1), which
provides for the repeal of “all rules Vghether written or customary proviously in force
concerning matters provided in the Code” may serve as an example.

23, Civiland Political Rigl

Just as in many other countries, children in Ethiopia have many ¢ivil and political
rights. A number of the laws of the country that were enacted over three decades ago
incorporate such basic principles of human rights laws as the right to life, liberty and the
security of person; freedom from slavery and servitude; freedom from torture, degrading
and inhuman punishment; the right to the equal protection of the law; the right to be
presumed innocent until proven otherwise; and freedom from arbitrary interference with
privacy. Again, many of these rights have been recognised by the 1994 Consti’cution,l6

The Convention addresses itself to these basic rights under Arts. 6, 12 to 16, 35,
37 and 40. Arts. 12 to 16 not only guarantee the civil rights of the child but also provide
for the child’s views and expressions to be given due weight in accordance with his age
and maturity. This is to be realised within the family, in judicial and administrative
proceedings, as well as in the curricula and methods employed in public education.
Subject to the exercise of parental responsibility, this right may well apply to any other
aspect of the child’s daily life and includes, inter alia, the right to seek and receive
information of any kind, the freedom to impart the same, and the right to choice of
association and participation in a peaceful, assembly.

Wrt. 14 of the Convention speaks of the child’s right to freedom of thought,
conscience and religion. Here thought and conscience are equated with religion for the
purpose of protecting children coming from families that “do not believe in any religion,
or believe in a secular philosophy or school of thought such as humanism, scientific
materialism, pacifism and atheism,”"’ By so doing, the Convention:

1B See Art. 25 of the Constitution.

See, for example, the chapter dealing with Fundamental Rights and Freedoms of The Peoples,
Chapter Three, Atts. 13 to 44. See also Arts. 1-5 and 8-31 of the Civil Code.

” Daniel O’Donnell, Guideli

The Rights of The Child; unpublished, First Draft, Prepared for Defence for Children
International, June, 1992.
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L. protects children from persecution and discrimination based on their
religion and convictions or on those of their parents and guardians;

2. recognises the rights of children to study and profess their religions or
beliefs and not to be obliged to study other religions;

3. ensures the rights of children to participate in the services and celebrations
of their religions or beliefs; and

4, guarantees the rights of children to comply with the rules of their religions

or beliefs as regards speech, diet or days of vw:rship.“3

Certainly, these rights do not seem to have any serious incompatibility with the
laws that are in force and the official state policy in the country. But for reasons so
obvious to many of us in Ethiopia, this article cannot do justice to the ¢onsideration of the
next-to-impossible task of reconciling the principles of the Convention with the hard
reality we all are witnessing in our day-to-day interactions.

2.4. Interest

Art. 2 of the 1959 UN Declaration of the Rights of the Child provides that the best
interests of the child must be of paramount consideration in the formulation of policies
and in the enactment of laws affecting the rights of the child “to ¢nable him to develop
physically, mentally, morally, spiritually and socially in a healthy and normal manner and
in conditions of freedom and dignity.” Art. 3 of The Convention goes even further and
refers to the best interests of the child as a ¢riterion to be taken into account when it says:

...[1]n all actions concerning children, whether
undertaken by public or private social welfare in-
stitutions, courts of law, administrative authorities
or legislative bodiés the best interests of the child
shall be of primary consideration,

This same notion is also expressed in several other provisions of the Convention.
Art. 9 refers to it in light of the child’s separation from his parents. Art. 18 Tooks at it
from the perspective of parental responsibility. Art. 20 speaks of the best interests of the
child in the context of the care and special protection to be accorded to the child who is
deprived of his family environment. Under Art. 21, it is of primary consideration when
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adoption is to take place. Likewise, Art. 37(3) provides for the separation of a child
prisoner from adults unless it is considered iff his best interests not to be so separated.

The problem, however, is with the meaning of the term “the best interests of the
child.” Just a5 vaiues and social norms are not the same everywhere, so are the
understandings of this notion. The approach towards interpretation of this phrase is
basically to be considered not in the context of abstract ideas, but in the light of providing
solutions to practical problems concerning child welfare and development. Attention
needs to be paid to the compatibility or otherwise of any administrative, legislative or
judicial measure in its response to the postulate:

Where there is a conflict hetween the interests of
a child and an adult which can only be resolved
to the disadvantage of one of them, the interest
of the child must prevail.”"*

In one “survey, judges, prosecutors, social workers, teachers and executive
committee members of kebele associations™ in five different towns of Showa Region
were asked to state their views as to whether or not they agree with this postulate. Some
answered “yes’ and others said ‘no.” A third group said they do not have anything to say.
Those who answered ‘yes’ argued that the interests of the adult should be sacrificed
where we fail to reach a form of solution acceptable to both the adult and the child. Some
of the judges and social workers who said ‘no’ argued otherwise. Here, for example, is
the response, of a Supreme-court judge.

I think the interest must be resolved in a
balanced manner. Therefore, I don't accept
the postulate that ‘the child's interest must
prevail’”!

But our codified laws, many of which were enacted well over thirty years before
the ratification of the Convention by this country, incorporate a wide cross-section of
views and values that may make up the'idea of “the best interests of the ¢hild.” The first
article of the Civil Code, for example, prescribes that the human person is the subject of
rights from birth to death. The second goes even further and considers a merely
conceived child as born whenever his interests so demand. This implies that when
protection of the interests of a conceived child is at stake, his right as a human person
goes back to his date of conception. In the law of successions, too, if a father of a
conceived child dies, the succession may not be opened between the living heirs until

¥ Ibid

20 The “kebele” is the lowest political and administrative unit in Ethiopia.

n Tilahun Teshome, Desta Afaw and Tadele Mengesha, Report on the Situation of Child Rights in

Ethiopia, Prepared for ANPPCAN - Ethiopia Chapter, Unpublished, Addis Ababa, January 1994,
Part three, Section 1.5.
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such time that the conceived child is born. Another article provides that if a person has
made a will and a child is bom to him or to her afterwards, the will is considered as a
lapsed testament.”

On the proper care of the person of the child, the law states that he be placed
under the authority of a guardian. Matters concerning his pecuniary interests are to be
taken care of by his tutor.> As a rule, the child’s parents jointly exercise the function
unless his best interests demand otherwise. In the event of death or disability of one of
them, the other one shoulders full responsibility. In practice, too, courts tend to favour
this position. In a case presented before the Supreme Court, the family council awarded
tutorship of three children to a man who could not even clearly show his consanguinial
relationship to them. The manifest business inexpenence of the mother was the alleged
reason given by the family council to deprive her of this power When the Supreme
Court reversed this decision upon the contention of the mother, it stated:

[T1he law, in the appointment of tutors, prefers

the surviving parent to all other persons. This is not
without grounds. It is believed that he or she is closer

to the child and cares for him more than any other person.
Extreme caution must be taken when removing a parent
from this responsibility Remtoval should enly be ordered
when the best interests of the child could not be served
otherwise.”

Where both parents are deceased and they have not appointed a guardian-tutor for
their child, or where, for a host of reasons, the living parents of a child are not in a
position to carry out the functions of guardian-tutorship, the law authorises other relatives
to discharge such functions. The order of preference is based on the proximity of blood
relationship. But, once again, if the best interests of the child are to be served otherwise,
any relative may apply for a possible modification of the order so that he can be entrusted
with such a responsibility notwithstanding that there are closer relatives to the child than
himsel®:

A relative who is so appointed may be removed by a court where it is found that
the child is not receiving:

z Civ.C. Arts. 1063 (2) (3) and 904;

B See Civ.C. Arts, 204 to 240; see aiso Art. 36 (1)(c} and (2) of the Constitution.

“ Civil Appeal Case No, 649/82, Supreme Court of Ethiopia, unpublished.
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[Tlhe care which his condition requires, a morally
sound education, or an instruction which accords
with his disposition...or where he has committed
a-criminal offence and it appears that his behaviour
is due to bad education or lack of education ‘on the
part of the guardian.”

A guardian-tutor may also“be removed where there arises a conflict of interest
between himself and the child, when he is declared unworthy or insolvent, or when he
fails to comply with the instructions of the family council to the detriment of the inferests
of the child.

N

Upon the divorce of parents, the law sp'éciﬁes that the custody of children born of
the disolved marriage is to be regulated solely with regard to the interests of children.
Neither of the parents is, as a rule, erititled to claim custody of children.”® The prevailing
practice in the urban arcas, where the law is u%ually adhered to, shows that family
bitrators” often consider such factors as the preference of the child, conduct and
suitability of parents, responsibility for divorce, opportunities such as financial position,
residence, availability of educational facilities and other surrounding conditions prior to
deciding to which parent to award the care and custody of children. .

The institution of adoption is-another area where “the best interests of the child” is
given due consideration. The law provides that “adoption may not take place unless there
are good reasons for it and unless it offers advantages for the adopted child. " "This is.
quite close to the idea conveyed by Art. 21 of the Convention, in which any system of
adoption is expected to ensure the welfare of the child. The idea was well stated by a
decision of the Addis Ababa High Court when it reasoned.

[The Civil Code of Ethiopia makes no limitation
as regards nationality of the adoptive parents ... the

3 major consideration te be taken into account is whether
the adoption offérs advantages for the adopted child..”

5 Civ. C. Arts.230, 231

® Civ. C. Ants. 681, 682.
7 Family arbitrators are empowered to adjudicate litgation pertaining to divorce proceedings.
Civ.C. Arts. 666 to 696. .

® Civ.C. Art 805 . -

» Civil Appeal Case No, 270/58, reported in the Journal of Ethiopian Law, Volume 3 No. 2, pp. 422

- 424. Note that this court opinion was given well over twenty five years before the ratification of
the Convention in Ethiiopia.
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The decision was made on appeal from a rulmg of a lower court that dismissed a
petition for approval of a contract of adoption® on the grounds that no satisfactory
results would be obtained by allowing foreigners to adopt Ethiopian children.

2.5.  The Child’s Right to Identity

Right from his birth, the place of 2 human person in his relation to other members
of society needs to be ascertained. It is in this context that a person’s unity and
persistence of personality as member of a given social, cultural, ethnic or national group
is measured. This association is, in general, referred to as one’s identity.

In view of this fact, Art. 7 of the Convention provides that:

[Tlhe child shall be registered immediately after
birth and shall have the right from birth to 2 name
and the right to acquire a nationality.

States Parties to, the convention are required to ensure the implementation of these
rights in line with their international obligations and municipal laws, especially “where a
child would otherwise be stateless.” Art. 8 further recognises “the right of the child to
preserve his identity including nationality, name and family relations...”

Likewise, the 1960 Civil Code of Ethiopia is replete with provisions dealing with
names and registration of civil status. It specifies that every individual should have a
family. name, one or more first names and a patronymic. The officer of civil status of the
commune in which the child is born is responsible for registration of the child’s birth.
Parents areealso bound to declare the birth of a child within ninety days following his
-birth. The right to registration includes a child whose parents are unknown and who is to
be given two first names and a family name by the officer of civil status upon
registration.”’ The Penal Code of 1957 also recognises registration and makes failure to
register the birth of a new-bom infant an offence punishable with a fine or with simple
imprisonment.

The implementation. of these provisions is, however, totally paralysed by the
absence of institutions for registration of birth and by a transitory provision of the Civil

% Civ.C.Art 804:
“1, A contract of adoption shall be of no effect unless it is approved by a court

2. Before making its decision, the court shall hear the adopted child himself, if he is over
ten year$ of age, and the person to whose custody the adopted child is entrusted, if such a
person has not given before hand his consent to-the adoption”

i Civ. C. Arts. 32 to 46.

1 P.C. Art, 623.
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Code which prescribes that rules pertaining to registers of civil status are not to come into
force until a day to be notified by Order published in the Negarit Gazeta.” Over three and
a half decades after the promulgation of this Code, this provision still remains transttory
as no atiempt has been made by the successive governments to set up ingtitutions
responsible for registration of civil status. Given the present state of affairs, the rule is
rather non-registration. With the exception of some section of the polpulation in
metropolitan areas, 1t‘15 common knowledge that a substantial proportion of the populace
do not even know the exact date of their births.

As regards nationality, the present law in force is the Nationality Law of 1930.%*
It adopts the jus sanguinis rule in which the nationality of parents or of one of them is
conferred on their children. Hence, any person whether born in or out of Ethiopia whose
father or mother is an Ethiopian is an Ethiopian citizen. But all other children living in
Ethiopia, whether or not they are bom here, have problems in acquiring Ethiopian
nationality. Of course, foreigners who fulfil the stringent conditions laid down by the law
for acquiring citizenship by naturalization have the right to apply for Ethiopian
nationality. To file such an application, one has to be of full age and, as we have scen
above, full age in the civil law is eighteen years. This automatically excludes ‘children
from the category of persons -entitled to apply for citizenship by naturalization.
Furthermore, ‘one must also show that he has been a resident in the country for a
minimum of five years, he has the means to earn his livelihood, he can read and write the
Ambaric language and that he has not been convicted of any crime.

The Nationality Law of 1930 gives the Government the power to grant
dispensation from these conditions, but in doing so it must be convinced that the
applicant is a person of high importance or must have other special reasons, whatever this
may mean. These grounds are also highly unlikely to benefit stateless children,
foundlings of foreign origin or children bom in Ethiopia of foreign parents who, for one
reasgn or another, are not in a position to acquire the nationality of their parents. They
are always exposed to statelessness, a problem clearly envisaged under Art. 7 (2) of the
Convention. Due to the absence of an effective system of case reporting in Ethiopia, it is
hardly possible for any writer to research on how problems of this nature are being
entertained in practice.

B Civ. C. Art. 3361 (1),

M Consolidated Laws of Ethiopia, Volume 1, p. 235. Art. 6.1 of the Constitution alse provides that
“any woman or man either of whose parents is an Ethiopian citizen shail be an Ethiopian citizen.”
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3.1. The Child and his family

As the natural and fundamental group unit of society, the family deserves
protection by the state. This is recognised under Art. 16 of the UN Universal Declaration
of Human Rights. Similarly Art. 10 of the UN International Covenant on Economic,
Social and Cultural Rights adds:

The widest possible protection and assistance should
be accorded to the family, which is the natural and
fundamental group unit of society particularly for its

establishment and while it is responsible for the care
and_education of dependant children, (emphasis supplied)

That the child should be cared for by a supportive family, that he shall not be
separated from his parents against their will unless it is necessary to serve his best
interests, and that applications to enter or leave the territory of a State Party for purposes
of family reunification by a child or his parents must be dealt with in a positive, humane
and expeditious manner have also been provided for under Arts. 7, 9, and 10 of the
Convention. In this regard, it has been prescribed under Art. § that the responsibilities of
parents or, where appropriate, members of the extended family or the community, in
providing the necessary “direction or guidance in the exercise of child rights” are to be
respected by States Parties.

Under the 1960 Civil Code of Ethiopia, just as under Art. 27 (2) of the
Convention, parents are primarily responsible ‘for securing the conditions of living ]
necessary for their child within the bounds of ‘their abilities-and financial capacities.
Apart from this immediate duty, parents are responsiblé under the Civil Code for a wide
number of funcnons in their capacity as guardian-tutors of the child. They have the right
to choose a name for the child. They fix his residence, watch over his health, direct his
activities, supervise his social contacts and ensure that be is recemng a general education
which accords with his disposition,”® monitor his earnings and look after his other
pecuniary interests. .

‘ Be that as it may, however, the high sounding rulcs of these international
‘instruments and those of the Civil Code are, more often than not, at odds with the hard
reality prevailing it this country. The vicious circle of poverty exacerbated by recurrent
drought and ethnic strife makes it difficult and, at times, impossible to maintain
traditional family organisation, Jet alone implementation of these prmc1p'les The ever- -
increasing population of street children in the major.cities is a manifestation of this fact,

3 Civ.C. Arts, 34, 265 t0 312,
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not to mention the relatively more difficul{ situation of children in many of the rural areas
of the country. v ‘

Obviously, the multiplier effect of this state of affairs is reflected by the inability
of successive governments of Ethiopia to tackle those problems, even if we assume that
they have the will to do so. No serious and meaningful effort towards creating public
awareness of child rights has begn heard of. To date, we have not been fortunate 1o
witness the exist¢nge of parenting skills programmes. The provision of Art:10(2) of the
Convention, which speaks of the duties of Stafes Parties to rendgr assistance to parents in
the performancs of their child rearing responsibilities, has not so far bome any fruit and,
as things stand now, scems unlikely to bear fruit in the foreseeable future..

3.2. Child Abuse and Neglect

In many- societies violence against children, child neglect and child exploitation
within and outside the home are common phenomena that are usually overlooked.
Children in these situations aré not only defenceless but also incapable of raising their
voice against the various forms of ill-treatment to which they may be subj ected unless a
mechanism is divised by which they are to be protected. '

A child whose civil rights are violated, who is maltreated, who is beaten or who is
exposed to cruel punishment or 2 child whose interests are not properly protected by his
parents, by other members of his family or by responsible social organisations or
government institutions, may well be called an abused or a neglected child: The
commission of an undesirable act against a child or the omission of an act which ought to
have been performed for him adversely affects his physical and/or emotional well being.
Hence, when an adult commits a harmful act or when he fails to discharge his duties
towards a child and when this act or forbearance operates 0 the detriment of the rights
and interests of the child, it is generally agreed that the adult is responsible for child

abuse or child neglect.

The Convention, under Art. 19, obliges States Parties to take all appropriate
measures to protect the child from ail forms of physical or mental violence including, but
not confined to, sqxual abuse,

In the domain of the Ethiopian criminal law too, acts committed against the
child’s inherent right to life and the security of person such as homicide, infanticide, rape,
_ child assault, child abduction and child prostitution are considered as serious offences
that may entail severe penalties. Depending on the gravity of the crime, the punishment
mmgm_ﬁ;mmpls_xmpnmmm to life imprisonment and capi i .
In its civil aspect, persons responsible for child abuse or child neglect may be held liable
to make good whatever damage their actions or inactions have produced against the
interest of the child. ’
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Just as they do for all other members of the society, provisions of the Penal Code
dealing with homicide protect the child’s inherent right to life*® and this is, of course,
compatible with Art. 6 of the Convention.

The typical form of child abuse is the one envisaged by Art. 548 of the Penal
Code. It states:

Whosoever, having the custody or charge of an
infant or a young person under fifteen years of age,
delibergtely neglects, ill-treats, over tasks or beats
him in such a way as to affect or endanger gravely
his physical or mental development or his health is.
punishable with simple imprisonment for not less
than one month.

In more serious cases, the law empowers the court to take an additional measure
of depriving the abuser of his family rights such as guardianship or tutorship. But the
same provision of the law exempts actions described as “the right to administer lawful
and reasonable chastisement” from the province of ctiminal acts. Art. 64(2) of the Code
also places “acts reasonably done in exercising the right of correction and discipline” in
the category of acts required or authorised by the law that do not constitute an offence.
Under the Civil Cod too, the guardian has the right to inflict light bodily punishment on a
misbehaving child to ensure his correction and education. Likewise, a school teacher or a
ward attendant is deemed not to have committed an offence of physical assault if he
administers light corporal punishment on his pupil or child placed in his ward>’ These
provisions of the law are, of course, contradictory with Art. 19 of the Convention which
prohibits the commission of all forms of physical or mental violence against children.

Combating child abduction i one of the obligations of States Parties to the
Convention. Art. 35 obliges them to take all appropriate measures “to prevent the
abduction of, the sale of or traffic ia children for any purpose or in any form.” In the
Penal Code of Ethiopia, too, the seriousness of child abduction did not 2o unnoticed. 3
TR perpetrator is liable to punishment with rigorous imprisonment not exceeding five
years. The penalty may be aggravated upto twenty years where the act of aduction is
committed with the intent to take unfair advantage of the child, to use the child for
debauchery or prostitution, to exploit him or to hold him for ransom, or where the child is

% The Provisions dealing with homicide in the Penal Code are Art. 522 (first degree homicide), Art.

523 (homicide in the second degree), Art. 524 (extenuvated homicide) and Art. 526 (homicide by
negligence). Under Art. 527 infanticide is taken as a slightly different form of crime from
homicide. The mother and all other persons involved in the crime of infanticide are punishable
under the law.

7 Civ. C. Arts. 267 (2), 2039 (3).

5 P.C.Art. 560.
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held under conditions which are especially cruel. A child abductor is also answerable
under the Civil Code for restraint of liberty in which event he magy be condemned to
compensate the moral and material damages sustained by the victim,?

Sexual abuse is yet another problem area considered by the Convention. As
applied to the Child, sexual abuse may be an act involving a child in sexual intercourse or
other sex related activities without his or her consent or without the full appreciation of
the ensuing consequences. The child is either forced to participate in sexual acts or his
consent 1s obtained by an illicit means. In this context, Art. 34 of the Convention
underlines the duty of States Parties “to protect the child from all forms of sexual
exploitation and sexual abuse.” Explicitly stated are the duties of all States Parties to take
measures to prevent:

1. the inducement or cozrcion of a child to engage in any unlawful
sexual activity;

2. the exploitative use of children in prostitution or other unlawful
sexual practices;

3. the exploitative use of children in'pomographic performances and
materials.

When we examine the provisions of the Penal Code.in light of these indicators,
we find crimes such as rape, sexyal outrage and child pr_gstiﬁxtion which are all
punishable with rigorous imprisonment.*® As a child below the legal age of marriage®'

13 not in a position fo give her consent to the sexual act, the argument of the abuser that
the child has consented does not absolve him of his criminal responsibility.

The Penal Code also provides for the punishment of a person who refuses to
provide the allowances necessary for the maintenance of his children. Also .a person
exercising parental authority who “grossly neglects the children under his charge and
abandons them without due care and attention to mortal or physical danger” is criminally
liable. The offender may in addition be deprived of his family rights and condemned to
pay damages to the child.*

» Civ.C.Arts. 2042 to 2044.

“ P.C. Arts. 589, 594, 505, 606, 613 (2).
" Civ. C. Art. 581. The legal age of marriage is 15 for girls and 18 for boys.
“ P.C. Ar.. 626 (1) {a).

® Civ. C. Art. 2052.
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‘Ihis;-in brief, is how the law treats child abusers. Nevertheless, quite a great
many communities in the country are not immune from-any and all forms of child abuse
and neglect. Within the home and outside, children are beaten, are ill-treated and
sometimes become victims of other serious crimes. They are also gbandoned by their
parents for a host of economic and social reasons. Young girls are sexually harassed and
raped in the rural areas and urban centers while going to and coming from schools, while
running on errands, gathering firewood and fetching water. As there are no effective
. institutions established to implement programmes designed to monitor violations of child
rights, the majority of.child abuse and neglect cases go unreported and, at times,
unaccounted for: This is specially so when the abusive act or the neglect is committed by
parental authority. . -

. In a repart on the situation of ¢hild rights prepared for ANPPCAN - Ethiopia
~ Chapter, the Police Central Bureau is quoted to have reported 2040 child abuse cases in
' thé ten months between September 1992 to June 1993. Among the major ones, it is
stated that 122.children were murdered, 651 beaten, 49 sexually abused and 84 became
victims of attempted murder. The same report further discloses that 34 infants, out of
which 2 were found dead, were abandoned.* In another report compiled by the Addis
Ababa Regional Police Headquarters for the period covering the six months from April to
September 1993, 2002 physical, sexual and emotional child abusé victims were
reported. o "

o~

~ The following case, which may help to derhonstrate the gravity and seriousness of
the problem, is reproduced as stated by the narrators of the above mentioned report
prepared for ANPPCAN; Ethiopia Chapter.

According to the story gatheted from the President and Prosgcutor of the Western
Showa High Court, the accused had earlier been convicted of murder. Upon serving his
ten years imprisonment, he was releaged from prison and went to a local fortune teller
Kalicha to consult him on his future. He said he was told by the witch-doctor that his
fortune would gréatly improve if he deflowers a virgin girl by the bank of an all-year
flowing river and slays her thereafter.. He went to a woman-of his acquaintance, invited
her to drink tella (a hoine made beer) and when he realised that the woman was loosing
ground owing to the effect of the beer, he took her eleven-year old daughter, saying he
would send her on errands. He led the girl to a river and did exactly what he was told by
the Kalicha. -He left the dead body of the girl by the side of the river. It was later eaten
by hyenas. The case was pending in the High Court when the report was prepared.*®

“ Tilahun Teshome et al, work cited at note 21 above, part 2, Section 2.2,
® Thid ,see the appendix to the report..

“ Ibi"d, Part 2, Section 2.3. The report was prepared in Janua:fy 1994.
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3.3. Child Labour

To.dismiss in a cavalier way, as some do, the potential role

of child labour protective laws, or to make the pretext of
poverty and underdevelopment for the continued transgression
of universally accepted values, i s 10 accept the perpetuation of
universally condemned abuses.”

“Child” labour is defined to include both the economic practice of engaging
children in work and the social evils gnsuing therefrom. A child engaged in any form of
economic activity is fitst a child with all the needs of other children and then a worker.
He, needs the opportunities that are, conducive to his physical growth and personality
development. As such, a constructive approach to the problem of child labour must have
the nature of the child and his future needs as its premise.

When the participation of a child in the industrial, agricultural or informal sectors
of the economy conflicts with his physical growth and personality development, the result
is child labour. The nature of the actual job in which the child is engaged, the danger to
which' he is exposed, and the opportunities of which he is deprived by reason of his
involvement in an economic activity may well serve as indicators of the social evils of
chitd labour.

In recognition of the seriousness of this problem, the international Labour
Organisation (ILO) has adopted several conventions and recommendations to this énd.
The conventions mainly regulate the minimum age for child employment and the
;condxuons under which children are te work. The most important convention, which
'moorporates many of the ideas embodied in the earlier conventions, is Convention No.
138 of 1973.%8

) Pursuant to Art. 2 of this Convention, the minimum age for admission to
5employment within the territory of & State Party or on a means of transport registered by a
.-State Party shall not be less than the age of completion of compulsory schooling and, in
any%ase shall not be less than fifteen years. By way of an exception, a State Party
-whose economy and educational facilities are insufficiently developed is authorised to
reduce the minimum age to fourteen after consultation with organisations of employers
- and workers where such organisations exist. For the types of employment that may
Jeopardlse the health, safety or morals of young persons, Art..3 of the same Convention
ralses the minimum age to eighteen. Here again, national legislatures may reduce the age

“ Opening address of the former Secretary General of the United Nations at the International Labour
Conférence in 1983; quoted in Assefa Bekele, Child Labour: Questions aud Answers, published
in Child Labour: . A Briefing Manaual, ILO, 1987.

ations, 1919-1981, International Labour

Ofﬁoe, Gmeva, 1985
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limit to sixteen for similar reasons and in a similar manner as they would for the basic
minimum age.

Likewise, Art. 32 of the Convention recognises the rights of children:

[T]o be protected from economic exploitation and from
performing any work that is likely to be hazardous or to
interfere with the child's education, or to be harmful to
the child’s health or physical, mental, spiritual, moral
or social development.

It also requires States Parties to set the minimum age for employment, to issue
regulations for the hours and conditions of employment of children, and to provide
appropriate penalties or other sanctions to ensure the effective enforcement of rules
pertaining to child labour. '

Under the Ethiopian [egal framework, both Proclamation No. 64/1975, which was
issued by the previous government, and the current law, Proclamation No. 42/1993,
prohibit the employment of children under the age of fourteen.” Ina seemin§1y direct
adoption of the principles laid down in Convention No. 138 of the IL.O,” the current
legislation goes even further and provides for the prohibition of young workers from
engaging in hazardous occupations which, infer alia, include:

1. work on transport of passengers and goods involving extremely tiresome
activities;.

2. work connected with electri¢ power generation plants, transformers or
transmission lines;

underground work such as mines and quarries;

4, work in sewers and digging tunnels.

Proclamation No. 42/1993 in addition prescribes the normal hours of work of
young workers as not to exceed seven hours a day,”’

¥ Lahour Proclamation No. 64/1975, Arts. 30(1), 25(1), Negarit Gazeta, 35® Year No. 11; Labour
Proclamation No, 42/1993, Arts. 89(2), 48, Negarit Gazeta, 52™ Year No. 27.

» See Arts. 3 (2) and (1) (2) of the Convention cited at note 48 above.

st Proc. No. 42/1993, Arts. 89(3) (4), 90
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When, in viewiof these legal parameters, we resort to the hard reality prevailing in

 Ethiopia, the objectives seem 19 be tpo far away to be realised in the immediat future.

Of course, given the rampant ungmploymerit situation, the industrial sector does not face

problems of manpower which may tempt it to indulge in child labour. In the informal

* sector of the egonomy, however, children constityte a substantial proportion of the work
force. :

It may safely be said that almost all children over five years of age in the rural
areas are engaged in the business of farming and livestock herding. As the majority of
them ate involved in activities in which members of their own families are also engaged,
they may not be placed in the category of children subjected to-economic exploitation.
But the waork gither consumes their. school hours ¢r leaves them tog exhausted to attend

schgol by claiming mugh of their timeand energy which would otherwise be utilised to
;study and preparg their lessons. - -

- In'the wrban centers, children are engaged in domestic work as maid servants,
“baby sitters or ¢rrand bays. They work as shoe-shine boys, as car-washers, as street
vendors, with taxis and mini-buses and With quite a number of other small businesses.
"With the exception of those that join the street-children population, which is increasing at
a very alarming rate,” most of the parents of working children either benefit from their
work, or, to say the very least, accede to what their children are doing. This is mainly
due to thegfact that many parents lack the means to feed, clothe and educate their children
and is not due to ignorance of the fact that the short-term benefits of letting their children
work are far outweighed by the long-term déprivation to which they may be exposed, as
some would suggest.

The gravity of the problem of child labour is clearly stated in the 1992 Draft
National Programme of Action for Childrenand Women in which the number of working
childlren, including. street children in the informal segtor, is estimated to be-78% of the
child population.™

In a paper presented to a symposium organized on the occasion of the Intemnational Year of the
Child in 1979, the number of Street Children in Addis Ababa was stated to be 3,000. In 1994,

. estimates show that this figure had reached 30,000 indicating a ten-fold increase. See the work
cited at note 21 above, part three, Section 2.4. See also the National Plan of Action (Draft) for
*Children and Women 1993-2000, Addis Ababa, Nov. 1992,

%" Ibid, Part three, Section 2.5.
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3.4. Criminal Responsibility of the Child and the
D 3 L) E I l] D ]vr
The machinery of justice in 2 modern society differentiates between children who
are found to' have committed acts considered to be anti-social and adult offenders.
Treatment of the child is distinguished from that of the adult in at least three phases of
the judicial process:

1. in the consideration of criminal responsibility;
2. in the procedure to be followed during trial; and

3. in the application of disposition measures,

The verdict to be pronounced and the punishment to be imposed on the social
deviant, commonly designated as the criminal, to a great extent depend on his
responsibility; i.e., on whether or not he has the intellectual capacity to appreciate the
possible consequences of his a¢tions.

Childfen under nine years of age are placed in the category, of irresponsible
persons and are fully exonerated from criminal prosecutions however grave the acts they
have committed may be. Only the family, the school or the guardianship authority.may ,
. ‘take steps to ensure their correction.>* This provision of the law is in accord with Art.
40(3) (a) of the Convention which reminds States Parties of their duty “to set a2 minimum
age below which children shall be presumed not to have the capacity to infringe the penal
law.”

Young persons between the ages of nine and fifteen years are responsible for their
.criminal acts but they are not subject to the same penalties and measures applicable to
- adults. Nor are they expected to be kept'in qustody in prisons with adult offenders.
. These are persons who are usually referred to ag Juvgnile delinquents, the special
procedures for the trial of whom are considered below.”

In the third category fall young offenders between the ages of fifteen and eighteen
years. As a rule, they are considered fully responsible for purpdses of criminal law. They
are prosecuted and tried under the ordinary provisions of the Penal and the Criminal
Procedure Codes but they may benefit from the rules on extenuation of penalties when
sentenices are assessed for the crimes they have been convicted of, The law also provides
that in no case may capital punishment be pronounced on a person who has not attained

" P.C. Art. 48 Cum. Art, 52,

8 'P.C. Art. 53.
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the full age of eighteen.ss This provision, too, seems to be in harmony with Art. 37(1) of
the Convention, which prohibits the imposition of capital punishment or life
-imprisonment without a possibility of release on persons below eighteen year of age.

Next to responsibility, the other important point of consideration when dealing
with juvenile delinquency is the creation of specialised courts or other similar institutions
exclusively charged with the tasks of adjudicating young offenders, as opposed to the trial
of children in the ordinary criminal courts. Equally important are the special procedures
for conducting the trial and the setting up of institutions responsible for the care and
correction of delinquent children,

In full appreciation of this problem, the General Assembly of the United Nations
adopted the Standard Minimum Rules for' the Administration of Juvenile Justice,
commonly known as “The Beijing Rules”, on Noverber 29, 1985.”7 These Rules lay
down the fundarental principles of juvenile justice, the procedure for investigation and
prosecution of juvenile delinquents, the adjudication process and the disposition measures
to be followed, the form of institutional and non-institutional treatment to be accorded
and the research, planning, policy formulation and evaluation measures to be undertaken
to address the various facets of juvenile delinquency.

The Convention also incorporates such basic principles of juvenile justice as the
right to special procedures in criminal progeedings, the right to be separated from- adult
prisoners, and the right of the child to maintain contact with his family. The generally
accepted rules of criminal proceedings such as the rule of non-retroactivity; presumption
of innocence, the right to confrontation, the right against self incrimination and the right
to review, are also specified under Art. 40.

In Ethiopia, too, the machinery of criminal justice embodies many of the
principles. The Criminal Procedure Code prescribes the special procedures by whél?
trials of juvenile delinquents are to be conducted, and the Penal Code provides the special
disposition measures to be applied.”® Although the same substantive law applies to both
adults and juveniles, the manner of committal for trial is different. Proceedings are to be
conducted in an informal manner and the juvenile may also be removed from the court

% P.C. Arts. 56, 118.

Recmmended for adoption by the Seventh United Nations Congress on the Provention of Crime
and the Treatment of Offenders held at Milan from August 26 to September 6, 1985 and adopted

by General Assembly Resolution 40/33; work cited at nete 1 above.
58 P.C. Arts. 161 to 182.
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chambers where it i§ deemed undesirable that he should hear certain ev1dence or
comments. »

If the juvenile is found guilty, the disposition measures provided for by the Penal
Code may be considered by the court. These may, depending on the ¢ircumstances, be
orders for admission to a curative institution, supervised education, reéprimand, s¢chool or
home arrest, or orders for admission to a corrective institution.” Where these have been
applied and have turned out to be, unsuccessfid, the gourt may sentence the delinquent to 3
fine which shall be proportionate to his means. Where the delinquent is contumacious,
the court may order corporal punishment if it is convinced that the punishment s likely to
secure his reform. The punishment, which is only to be inflicted on a miale juvenile
delinquent who is ascertained to be in good health, is to be administered with a cane, The
maximum number of strikes is telve. Under exceptional situations, where the juvenile
is foimd to have committed an act hormally’ punishable with a term of rigorous
imprisonmeént of ten years or more or w1th capital punishment, he may be imprisoned in a
corrective institution or in a pemtenhary

These provisions of the law demonstrate the general tendency to differentiate the
status of the delinquent from the adult criminal and to define his position in terms of the
scope and purposes of the special measures to be applied to him, rather than in terms of
laws or social norms he is found to have violated. But the realisation of these objectives
depends to® great extent on the availability of the institutional framework for their
implementation. For a population which is widely believed to have passed the fifty
million fark, there is only one juvenile gourt with very limited manpower and financial
resources. Its' legal status is also contentious as no mention of it is made in the Code of
Criminal Procedure. A few years ago, a young man of thirteen was convicted of robbery:
by the Addis Ababa Juvenile Court and senfenced to two years of confinement in a
corrective institution. When the accused lodged an appeal to the High and- Supreme
Courts against this decision, the Public Prosecutor argued that as the Juvenile Court is not
recognised by the Code of Criminal Procedurg, the whole proceeding was irregular and
moved for a retrial of the case. But the Supreme Court rejected this argument and
confirmed the decision of the Juvenile Court. In so doing, the Court reasoned out that
although the Juvenile Court is not mentioned under the Criminal Procedure Code, in
practice, it has been a,djudlcatmg dlsputcs of this nature for a long ume and it would not
be appropriate to disregard its Junsdlctmn.

* For a discussion on the disposition of young offenders see Stanley Z, Fisher, Criminal Procedure

“ P.C. Art 173 (a) (b).

8 Criminal Appeal Case No, 1027/81, Supreme Court, unpublished.
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Iri the ordinaiy court system, judges are required by the law to summon persons
and institutions for the-purpose of obtaining information on the antecedents of the
delinquent so as to afrive at & decision which would best serve his interests. But, apart
from the pohce we do net have institutions or social groups which provide such
information. The school system could be one su¢h institution. But again, it is far from
‘satisfetory since it also.suffers from its own deficiencies and since a great many childrén
ift the sountry have little or no chance to attend schools in their lifetimes. The curative
and corrective ifistitittions envisaged by the Penal Code have never been heard of except

. the Remand Home in AddistAbaba which can accommodate only a few hundred inmates.
To the knowledge of this writer, -at the very least, the prisons that have been
mushrooming unabated in the country do not have special cells for young offenders.”

But Juvenile delinquency is one of the most serious problems, if not the most
sefibus, to be tackled if any meaningful child welfare programme is to be undertaken,
The follewing information obtained from thie National Police Headquarters serves as an
idigator of the gravity and magnitude of the problem,

In thié tefi monitfis Between September, 1992 and June 1993,
5477 young offendérs wers reported... The reported crimes
range ffOfi firurder, 457 offenders (6.3%); beating and
bodily injury, 1,153 offenders {21%); theft, 1,898 offenders
(14.66%) robbery, 346 offendets, { 6:32%); drug abuse; 24
otfenders, ( 91,04%); to several other minor offences.”

The police also state that these figures do not, in any way, represent the total
numbet of juvenile offenders during the petiod under consideration as many offences go
unreported:

4. Conclusion

Many of the laws in this cduntry have numerous provisons on child nghts some
of which himve been consxdered in this paper. The Constitution has an article to treat the
vatlous facets of child rights® which is an incorporation of widely accepted values of
interhational behaviour with respect to children.

That this is a positive move towards the right direction is undeniable. But if our
commitment to the realisation of the lofty ideals embodied in the United Nations
Convetion on the Rights of the Child is to extend beyond an avowal of allegiance that
goes no further than experession in words, much needs to be done.

&@ Art. 36(3) of the Constttutlon States: “Juvenile offenders, juveniles admitted to corrective or
rehablitative institutions, juveniles whe become wards of the State, or juveniles in public or
private orphanages, shall be kept separately from adults.”

& Work cited at note 21 above, part three, Section 1.8.

“ The Constitution, Art 36.
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Bekele Haile Selassie*

Introductory Note:-

The hnganon between the divorced pames in the .case .of Bruktawit Gebru v.
Alebachew Tiruneh! did not involve just one matter, It pertained to several guestions, such
as the custody and maintenance of children and the division of household furniture. The
parties also disputed the ownership of a dwelling house and the Supreme Court was called to
decide on issues affecting diverse matters.

However, this commentary focuses on that part of the decision relating to the dispute
over the dwelling house.

The commentary consists of two parts: Analysis of the prowsnons of the Civil Code
relevant to the case and assessment of the decision in light of these provisions. It is made
with a view to making @ modest contribution towards a better understanding of Ethiopian
matrimonial law.

* Assistant Professor, Faculty of Law, Addis Ababa University.

! Decided by the supreme Court on Hidar 30, 1981, Please note that in th1s oommentary, unless
otherwise indicated, all dates are given according to the Ethiopian Calendar ‘
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1. Background.
1.1. Preliminaries

When divorce spells the end of a marriage, more often than not disputes over
ownership of property are likely to ensue. According to Ethiopian matrimonial law,
adjudication of such disputes is usually a matter left to the discretion of the family
arbitrators.” Under prescribed conditions, though, these disputes may come before ordinary
courts for'a final disposition.

The answer to the question of how to resolve disputes over the division of the
matrimonial estate upon the termination of marriage appears to be quite simple. The
settlement may be made on the basis of either,

(i) what the former spouses have validly agreed on the pecuniary
effects of their conjugal union; or,
(ii) the relevant provisions of the Civil Code.

The spouses may regulate the pecuniary effects of their union by a contract. of
marriage. Such a contract may be drawn up before the celebration of their marriage.4 It is
also possible for them to enter into an agreement of this sort after their wedding, provided
that they obtain the approval of the family arbitrators or the court.?

2 In this commentary, unless mention is made otherwise, all articles cited are those of the Civil
Code of Ethiopia
Art. 728-Disputes arising out of divorce.
(1) Disputes arising out of divorce shall be submitted to the arbitration of the
arbitratiors who have pronounced the divorce.

Ordinarily, it is the family arbitrators who shall pronounce the divorce upon receipt of a
petition to'that effect from one or both of the spouses. (arts. 666, 668 and 678).

However, it s possible for parties to agree to have recourse to the arbitration of persons other
than the fayﬂy arbitrators as mentioned in art. 728 (2)

5 Art 736-Appeal to court against decisions of arbitrators. The decisions made by the
arbitrators...may only be impugned before the court by alleging the corruption of the
arbitrators of fraud in regard to third person or the illegal or manifestly unreasonable character

" of such decision.
Consult also art. 350 (4) and 351 of the Civil Procedure Code of Ethiopia.

Art. 627-Contract of marriage.
(1) The spouses may, before their marriage, regulate by a contract of marriage the
pecuniary effects of their union.
© Art. 633-Clontracts betwgen spouses.
(a) Contracts made between spouses during marriage shall be of no effect under the
law. Unless they have been approved by the family arbitrators or by the court.
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Where the spouses have a valid agreement on the pecuniary effects of their marriage,
it shall govern their_property rights.6 When their marriage is terminated, the matrimonial
assets and liabilities shall be divided between the formerly married couple in accordance
with what they have validly agreed. If disputes arise between them, they shall be resolved by
giving effect to the terms of their agreement.

In default of such a contract of marriage, the property relations between the spouses
shall be governed by Articles 647-661 of the civil code® and when their marriage is
wrminated, the relevant provisions determine the manner in which the matrimonial estate
shall be divided between the former spouses.’

Bruktawit Gebtu v. Alebachew Tiruneh is one of the latter sort. The formerly
married couple concluded no agreement on the pecuniary effects of their conjugal union. It
is; therefore, expedient first to bring into focus those points of law that need to be kept in
mind while going through this comment on the case.

1.2. Personal and Common Property Distinguished

The provisions of the Civil Code on the pecuniary effects of marriage provide for the
personal property of each of the spouses and the common property, of the matrimonial estate.
But only a circumspect, between-the-line reading of articles 647 and 648 together with article
652 affords a sure grasp on what the law regards as personal property, on the one hand, and
common property, on the other. An.explanatory annotation in point is made here:-

1.2.1. To begin with what seems simple, the law holds all the income and
salaries of spouses to be as common property '° The rule applies 1o all

No confract of marriage exists without adherence to its formal requirements.
Art. 629-Form of Contract.

A contract of marriage shall be of no effect unless made in writing and

witnessed by four witnesses, two for the husband and two for the wife.
The right of the spouses to regulate their pecuniary effects of their conjugal union does not
mean that they have absolute contracutal freedom. 1t is restricted by the mandatory provisions
of the law. Some of such provisions are found in arts. 628, 629, 631, 633, 690(2) and 691 -
695.

This is inferred from the reading of arts. 690 (1) and 683 (1) corijointly.

! Art. 634-Legal regime.

Where there is no contract or the provisions of the contract of marriage or the contract made
between the spouses not valid, the following provisions shall apply.

The words “the following provisions” as used in the above article mean the provisions on
personal and pecuniary effects of marriage, (Arts. 635 - 646 and 647 - 661, respectively),

See arts. 690 (1) in conjunction with art. 683 (2).
Art, 652-common property.
i The salarie$ and the income of the spouses shall be common property.
see also art. 656
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1.2.5.

financial receipts of a recurrent nature, whether they originate

from labour, capital or a combination of both."! It applies regardless

of which one of the spouses is the actual recipient of the income or
12

salary.

Whatever belonged to either of the spouses on or before their wedding
day shall remain in the real, of personal pmperty.lJ The rule covers both
immovables and movables whose acquisition predates the marriage
including financial receipts. Thus, one may not treat as common
property say, a flour mill, which was owned by the husband or the wife
before the celebration of the marriage on the sheer ground of conjugal
union.

Although the flour mill remains the personal property of the
spouse in question, the income arising from its operation may not be
treated as such. It falls within the domain of common property because
it is an income within the scope of Article 652.1

Gifts and bequests that come to the spouses may be regared as either
personal or common property, depending on what is stipulated in the

act of donation or will."” If the act indicates in a clear and unequivocal
manner the exclusion of one of the spouses from the liberality, the gift
or bequest shall be the personal property of the other. Conversely, the

absence of a clear and unequivocal stipulation to that effect warrants

11

13

14

The word “income™ may be defined as “the return in money from one’s business, labour or
capital invested; gains, profits or private revenue; the pain derived from capital, from labour
or effort, or both combined, including profit or gain through sale or conversion of capital” -

Blacks Law Dictionary.
If this definition is adopted, the sum which one of the spouses may get by chance such as
lottery, may not be regarded as common property.

Normally, the spouses receive their respective eamings and salaries (art. 654). But it is also
possible for one of the spouses to receive the salaries and income of the other upon
authorization. (art. 655).

Art. 647-Personal property not acquired by onerous title. The property which the spouses
posses on the day of their marriage... shall remain their personal property.

Though such income falls in the domain of common property, its administration comes under
personal property.

Art. 649- Administration of personal property - 1. Principle.

(1) Each spouse shall administer his personal property and receive the income
thereof.

See also art. 656 (1).

Art. 647-property not acquired by onerous title.

The property which the spouses...acquire after their marriage by succession or

donation shall remain their personal property. '
The foregoing has to be read in conjunction with art, 652 (3) which runs as follows:-

Property donated or bequeathed conjointly to the two spouses shall be common
unless otherwise stipulated in the act of donation or will.
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the mclus:on of the gift or bequest in the province of common
property.'¢

Where doubts exist, the benefit must go to the spouse who
asserts that the gifts or bequests are part of the common property. The
reason for favouring such an approach is quite plain; the measure
safeguards the material interests of both the spouses on equal terms.

1.2.4. Whatever is acquired by an onerous title during marriage, shall come
under the realm of common property unless it is declared to be the
personal property of either of the spouses by the family arbitrators.'”
This rule is contained in article 652 (2) of the Civil Code."® The

provision is of special significance as it dispels all doubts which could

have otherwise arisen in connection with the interpretation and
application of article 648 (1) of the Code.

1.2.5. Article 648 (1) speaks of acquisitions made by an onerous title of a
personal nature during marriage.
Personal property may be acquired by onerous title in one of
the following ways:-

First, a certain item of property personally owned by one of the
spouses could be exchanged for another.

Second, such property could be sold and the proceeds
therefrom could be used for the procurement of another property

Third, Monies belonging to one of the spouses personally may
be paid for that purpc)se_l9

In the law of obligations, the- word “act” conveys two meanings:-
First it may connote legal operation; and Second it may refer to a writing that verifies certain
facts. The word “act” as employed in art. 652 (3) conveys the latter of the two meanings.

A thing is said to be acquired by onerous title when one becomes owner thereof in return for
valuable consideration such as payment of money or rendition of services.
(Black’s Law Dictionary).

Art. 652-Common Property.
(3] all property acquired by the spouses during marriage by an onerous title and
which has not been declared by the family arbitrators to be persenal
property shall be common.

Art. 648-2. Property acquired by onerous title.

[¢}] property acquired by an onerous title by one of the spouses during marriage
shall also be personal property of such spouse where such acquisition has
been made by exchange for property owned personally or with Monies
owned personally or deriving from the alienation of property owned
personally
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Accordinig to the Civil Code, no property acquired in one of the ways described
above may be personal unless it is designated as such by the family arbitrators at the request
of the spouse concerned.”’ Hence, where no declaration to that effect is made by the family
arbitrators, it shall be jpso jure part of the common property.

The above assertion is not without legal foundation. Not only by means of a
contrario reasoning implicit in the language of article 648 (2) may one be able to mdke that
out. It can also be easily learned form the explicit provision of article 652 (2) as noted at
1.2.4. above, The following illustration may throw more light on the matter.

Suppose, H. the husband of W. appropriated thirty thousand birr thanks to D’s act of
donation which contained an unequivocal stipulation excluding H’s wife from the liberality.
So long as H put aside the sum, it would remain his personal property. But if H expended it
on building a dwelling house, he would not be entitled to call it his own just because the
house had been constructed with his money.  The house would be the personal property of H
only if the family arbitrators declared it to be so. Otherwise, the house would be part of the
common property of H and W.

Or, suppose, W, the wife of H was the owner of a flour mill on the day she married H.
The mitl would continue to be her personal property. But should she exchange the mill for a
mini-bus, she would not automatically become the sole owner of the mini-bus. The mini-bus
would be treated as common property of H and W until she managed to secure’from the
family arbitrators a declaration to the effect that it was her personal property.

1.3. A Note On The Presumption of Common Property

Article 653 (1) of the civil Code lays down the presumption which may be regarded
as the legal linchpin of the property aspects of the institution of marriage. Because of this
provision all matrimonial property shall be deemed to bc common unless one of the spouses
praduces proof that he or she is the sole owner thereof >

The comprehensive nature of the presumption hardly calls for an elucidation. The
relevant provision begins with the words “all property” and contains no subsequent
gualification restricting the generic character of the phrase. Thus all movables and
immovables, no matter how and when they are acquired, fall within the scope of the
presumption.

The significance of this cardinal presumption for the settlement of disputes of a
proprietary nature arising from the termination of marriage need in no way be overlooked. It
serves as a point of departure in the adjudication of all disputes over the division of
matrimonial estate.

The presumption must be allowed a full application in the disposition of such
disputes. This is assured only by complete observance of the rules implicit in the
presumption. They are outlined here regardless of their simplicity

o Art, 648-2 Property acquired by onerous title.

(2) The provisions of sub-art (1) shall not apply unless the family arbitrators, at
the request of one of the spouses, have decided that the property thus
acquired shall be owned personally by such spouse.

Art. 653- Presumption.

N All property shall be deemed to be common unless one of the spouses

proves that he is the sole owner thereof.

21
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First, one need not look for evidence in favour of “common property” as the
presumption makes it totally unnecessary. Proof is a condition of personal property and not
vice versa.

Second, it is only the spouse who asserts sole ownership of a given property who has
the legal duty to adduce evidence in support of his or her claim. There is no onus of proof on
the spouse maintamnng that the property is common. He must not be called upon to produce
evidence in support of his assertion.

Third, statements of the spouse who maintains that a given property is common need
not be used as a pretext to derogate from the presumption unless such statements amount to a
clear admisston that the property in question is personal.

Fourth, the standard of proof to rebut the presumption must be the preponderance of
the evidence. Only persuasive arguments on the strength of proof must bar its enforcement.

In all other cases, its application must remain unaffected.

14. ProofIn Relation To Personal Property.

As has already been stated, everything in the matrimonial estate is presumed to be
the common property of the spouses. Hence, a claim to personal property has to be
substantiated with proof. This is absolutely necessary

From the preceding discussion, one can eaSIly learn that there are several grounds on
which a claim to personal property may be made.” 2 Either of the spouses may assert sole
ownership of a given item of property by alleging that.

A. It was owned by him or her on or before the day on which the marriage
was celebrated.
B. It was donated exclusively to him or her after the marriage was celebrated.

C. [t was bequeathed exclusively to him or her after the marriage was celebrated.

D. It was acquired by means of exchange of property which belonged to him or her
personally.

E. It was purchased with money owned by him or her personally, or,

F. It was acquired with money derived from the alienation of property owned
by him or her personally. .
Whate\ er be the grounds, a claim to personal property requires the productlon of

proof. There is no personal matrimonial asset where there is no evidence to that effect.”

The evidence required to substantiate such a claim may not always be of the same
sort. For instance, if H, the husband of W, alleges that he is the sole owner of a dwelling
house on the ground that it was owned by him before their wedding day, he will be called

= See Arts. 647, 648 and 652 (3).

B This is apparent from art. 653 (1) quoted at 21 supra.
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upon to adduce proof to establisn the fact that the house belonged to him prior to the
celebration of the marriage. But on the other hand, if H makes the claim on the ground that
the dwelling house was bequeathed for his exclusive advantage, he will be required to,
produce the will that established this fact. Consequently, what the claimant must be called
upon to adduce as evidence has to be determined in light of the grounds for the allegation
having due regard to the provisions of articles 647, 648 and 652 of the Civil Code.

1.5, The Ordinary Rules For Liquidating pecuniary Relations Between The Spouses™

The ordinary rules according to which the pecuniary relations between the former
spouses shall be liquidated upon the dissolution of marriage are contained 1n articles 684, 685
and 689 of the Civil Code. They are summarised bglow.

1.5.1. Reclaiming Personal Property

Upon the termination of marriage, each sspousc 1s entitled to reclaim (retake) in kind
the property owned by him or her pf:rsonally.2 The right 1s, however, hinged upon the
requirement to adduce appropriate evidence to that effect. In the absence of such evidence, it
remains unenforceable.

1.5.2. Compersatory Withdrawal

Where the proceeds from the sale of an item of personal property is claimed to have
heen absorbed in the common property, the spouse who proves such an allegation shall, upon
the dissolution of the marriage, be entitled to withdraw from the common property monezy
equal to the price of the personal property in question or things of value corresponding to it. o
in the event both the spouses put in such a claim simtltaneously, the wife shall make her
withdrawal before the husband. Here again, onc need not lose sight of the fact that the
production of appropriate evidence is a requisite to the enforcement of the right.

1.5.3 Allotment of the Commaon Property

Each of the spouses shall be entitled to one half of the value of the common property
upon the dissolution of the marriage. Here it is worthy of note that the rule applics not only

B These rules are calied “ordinary” because the family arbitrators may set them aside in

exceptional situations. Where a petition for divorce is made by one of the spouses only or
where it is ordered for a serious cause imputable to one of them, the family arbitrators may
award the other spouse a greater portion or even the whole of the common property They
may also award to the latter property belonging to the former so long as the value of the
property so awarded does not exceed one third of the estate from whom it is taken. {arts. 692-
694). Desertion of the conjugal residence under the conditions prescribed by the taw and
commissicn of adultery constitute serious causes of divorce imputable to a spouse. (art. 669).
Art. 684- Retaking Personal Property.

Each.spouse shall retake in kind the property which is owned personally by him

where he shows that he is the owner thereof.

25

Art, 685- Withdrawal beforehand from common property.

(1) [f one of the spouses pr'oves that any of his personal property has been
alienated and that the price therof has fallen in the common property. he
shall withdraw beforehand there from money or things of a value
corrsponding te such price.

) The wife shall make her withdrawal before the husband.
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to the property which has been admitted by the spouses as common but also to that property
which has not becn proved to be under the personall ownership of either of them.”’

A moment’s reflection on the rules described above reveals that they are more or less
expressions of the presumptions of common property. What has been stipulated in article
633 (1), as regards the requirement of proof in relaticn to the existence of personal property
tn the matrimonial estats, is reaffirmed by the provisions of article 684 and 685 in the context
of liquidation of pecuniary relations between the spouses.

2. The Decision of the Supreme Court

2.1. Summary of Facts.

The Supreme Court was drawn to Bruktawit Gebru v Alebachew Tiruneh by an
appeal made against the decision of the High Court. The latter reversed the decision which
had been rendered by the family arbitrators in favour of the appellant wife.

The litigants were married on Hamle 22, 1968, Their marriage ended on Megabit 21,
1976. 1t was terminated by a judgement of divorce rendered by the family arbitrators.
Although the dissolution of the marriage occurred in 1976, the Litigants had been living apart
since 1972,

The property in dispute was a dwelling house. Construction began in 1973 and was
completed 1n the following year. The cost of building the house was estimated to be forty
thousand birr  The appellant wife asserted that the house was an item of commen property
while the respondent husband called it exclusively his own.

2.2. Arguments of the Litipants

The respondent claimed to be the sole owner of the house alleging that it was built
with money that had been donated to him by a certain Miss Margaret Mattern, a resident of
Zurich, Switzerland.

~According to a letter from the Commercial Bank of Ethiopia money was remitted
from Switzerland in the name of the respondent husband on five different occasions between
1972 and 1976. The total of the advances was 31,050.82 Birr

The appellant, on her part, asserted that the house was part of the common property
on the ground that it was not designated by the family arbitrators as the personal belonging of
the respondent pursuant to Article 648 (2) of the Civil Code. She maintained that the
respondent had failed in his duty to petition the family arbitrators to that effect- on the basis
of the foregoing provision. and could not be the sole owner of the house.

7 Art. 689-Partition of Common Property

(N Without prejudice to the provisions of the preceding articles and unless
otherwise provided in the contract of marriage or in a contract validly
concluded between the spouses, common property shall be divided eqully
between the spouses,
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According to the appellant wife the house was constructed with money saved trom
the salaries of the litigants and receipts from the sale of books that had been published under
the authorship of the respondent husband during their marriage. She described the donation
as a mere fabrication of the respondent and Miss Margaret Mattern as a donor of his own
creation. :

2.3. Ruling And Reasoning of The Court

The court ruled that the appellant could not challenge the respondent with the
contention that the house belonged not to him personally but to both of them. Its reasoning
consists of inquiries made into three questions.

The first inquiry of the court was into what the litigants had contributed towards the
construction of the house in terms of labour. It sought an answer to the question, “Was the
house built through the joint effort of the litigants? or was it a result of the personal effort of
one of them?

Tts conclusion was that no labour or effort of the appellant went into the building of
the house despite her allegation that the construction was executed in her presence at the site.

The court denied the appellant’s ailegation chiefly on the basis of what she had said
before the family arbitrators. While the case was pending before the arbitrators, the appellant
had declared initially that she could summon witnesses who would testify that she and the
respondent had built the house jointly. But after the family arbitrators had ordered her to
summon the witnesses, the appellant declined arguing that it was unnecessary for her to
furnish evidence on the foregoing point since the order was inappropriate.

In this connection, the court pointed out that the house was constructed afier the
litigants had begun living apart, albeit prior to the pronouncement of the judgement of
divorce. It also underscored the appellant’s inability to adduce €vidence in support of her
allegation that she and the respandent were reconciled after they had commenced living
separately.

The second inquiry of the court was into the source of the money paid for building
the house. It sought an answer to the question, “Where did the money spent on the
construction of the house come from?

The court concluded that the house was built with the money sent by Miss Mattern
from Switzetland as a donation to the respondent.

The court took the foregoing position in reliance upon the letter from the
Commercial Bank of Ethiopia. It noted the appellant’s failure to show the existence of
savings made by the litigants jointly prior to the commencement of construction of the house
with a view to reinforcing its ruling on this point. Further, the court underscored her inability
to state the amount of the sum derived from the sales of the books as well as that portion of
the sum used for the construction of the house.

The third inquiry of the court involved the question of whether the house and, the
money with which it was built constituted common property. In short, it sought an answer to



the question “Could the appellant challenge the respondent’s assertion that he is the sole
owner of the house on the basis of article 648 (2).of the Civil Code?”

The court held that the requirement laid down in article 648 (2) does not apply to the
respondent as the donation occurred while the litigants were living apart and rejected the
appellant’s contention on this score.

The court maintained that it is only where the spouses live in cohabitation that each
of them shall be under a duty to make a petition to the family arbitrators so that the latter
may declare him or her to be the sole owner of a given item of property.

By way of justifying its position the court stated that article 648 (2) has no
application in the case where the spouses live separately because the spouse who makes a
petition to the family arbitrators to be designated as the sole owner of property will find it
impossible to securé the appearance of the other before the arbitrators as the latter will
always be unwilling to comply with the summons to discuss the matter.

The court used the appellant’s remarks about the donation to buttress its position,
too. It maintained that the appellant had shown he‘r reluctance to accept the donation in light
of Art. 2436 (1) of the Civil Code when she called it fictitions.?®

2.4. Critigue

As noted above, the appellant asserted that the house was an item of common
property wile the respondent characterised it as personal property. The court was called
upon to decide which of the two assertions was tenable at law.

2.4.1. To begin with, the court’s inquiry relating to the question “Did the appellant

and the respondent expend joint effort on the construction of the dwelling house?” represents
an exercise in futility. This is because whatevgr its outcome, the question has no legal
significance for resolving the issue of ownership over the house which was built while the
litigants were still married.

The content of the Ethiopian matrimonial law in its present form does not reflect
even a tenuous connection between the so-called “joint effort” notion and the conception of
“common property of the spouses”. No provision in the Civil Code enunciates that only such
items of property as are acquired by means of the joint effort of the spouses shall be treated
as common. Nor is it prescribed anywhere in the law that a piece of property acquired
durinmarriage by the exclusive effort of one of the spouses shall belong to the spouse in
question personally.

The appellant was within her right when she asserted that it was unnecessary for her
to submit proof showing that she and the respondent had jointly built the house. It was
indeed inappropriate to require her to furnish such evidence since the “joint effort” notion
has no legat significance for the disposition of the case. :

2.4.2. As regands the source of the money with which the house was built, the following
criticisms may be made against the court’s ruling. First and foremost the court may be said
to have aiécepted what the respondent had alleged without sufficient cofroborating evidence.

» Art. 2436- Acceptance by donee.
Q)] A contract of donation shall not be compelete until the donee has expressed
his intention to accept the liberality.
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As stated earlier, the respondent asserted that the house was built with money which
he had received from Miss Mattern as a personal gift. This assertion imposed on him the
burden of proving two facts successively.

1.  He had to establish the existence of an act of donation consisting of money
made by Miss Mattern.?’

2. He had to show that all the expenses of putting up the house were covered with
the money obtained form the dqnation.

In the case the respondent did not discharge his burden of proof. One may ask,
“What about the letter from the Commercial Bank of Ethiopia?” True, this letter may be
regarded as proof of the fact that money was sent from Switzerland in the name of the
respondent. But it does not by any stretch of the imagination: constitute an act of donation.
The letter from the Commercial Bank is not an instrument creating a liberality made by Miss
Mattern.® Hence, its probative value can by no means be extended to the point of
establishing the fact that the money which came from Switzerland hand originated from an
. act of donation. The sum could as well have been sent in consideration of something done by
the respondent for Miss Mattern: The court has given credence to the respondent’s
allegation quite liberally to the neglect of the Code’s stringent demand for the production of
convincing proof in relation to claims the object of which is personal property.

Second as explained at 1.4. above, proof is not a condition of common property.
Rather, it is a requisite to the existence of personal property in the matrimonial estate.
Hence, it was incorrect for the court to aftach weight to the appellant’s nability to
substantiate the allegation she made concerning the source-of the money with which the
dwelling house was built. The fact that she could not manage to adduce evidence in support
of her allegation should not have been taken by the court as something which could make up
for the respondent’s failure to discharge his burden of proof in respect of his claim to

personal property.

Third, it is apparent from the decision that the court’s ruling relating to the second
question was influenced to a degree by the difference between the figures pertaining to the
money sent from Switzerland and the estimated construction cost of the house. Even on this
score, the court appears to be in the wrong. The gap between 31,000~ and 40,000.- is so wide
in the context of the dispute that it becomes impossible to subscribe to the view that the
whole expenditure for the construction of the house came from Switzerland. The sum which
remained unaccounted for is quite substantial, it represents nearly 23, percent of the
estimated construction cost of the house.

2.43. Next attention is drawn to the court’s ruling on the question of whether article 648
(2) of the Civil Code was applicable to the respondent.

a) The applicability of the provision of article 648 (2) to the respondent must

‘ have been determined with the dwelling house as a frame of reference. But

the court seems to have overlooked this point. its discussion shows that it
looked at the question with reference to the money that came from Switzerland
whereas the dispute between the litigants pertained to the ownership of the
house, nof the money.

b Art. 2447- Proof of donation
)] whaosoever alleges that a donation has been made shall prove its existence.

See note 16 supra.
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b.

C.

[

Article 648 (2) lays down the procedure that has to be followed by one

of the spouses for the purpose of establishing himself or herself as the sole

owner of property acquired during marriage by an onerous title. The house was

such property no matter how great the differences between the litigants overthe
source and characterisation as common or personal of the money used to cover the
cost of its construction. Hence, it was a mistake for the court not to have clearly
taken the house as its frame of reference in answering the question of whether article
648 (2) was applicable to the respondent.

As a corollary to the above, the court appears to have entertained the erroneous

view that donations fall within the scope of article 648 (2) of the Civil Code. As
mentioned above, the court maintained that the money was a liberality made for the
exclusive advantage of the respondent. With such a view one would expect the court
to declare only that the money was outside the scope of article 648 (2). But the court
went further and ventured to supply justification for holding the position that the
respondent had no duty to request the family arbitrators to designate him as the sole
owner of the sum which the court had already called a liberality. Thus, the way
thecourt treated the whale question may mislead one-into believing that donations
and bequests come under article 648, whose application is, in fact, limited to
acquisitions made by an onerous title.
In pronouncing its ruling on this question, the court mentioned the fact that the
litigants were living separately when the money came from Switzerland and
construed article 648 (2)as applying only to those spouses who live in

cohabitation.

It is erroneous to hold the view that this provision is inapplicable to the

spouses when they are living separately. There is nothing in the law suggestive of
such a restoictive interpretation of article 648 (2).
No doubt, husbands and wives are expected to live in cohabitation as a

a general rule. This does not mean that they are proscribed from agreeing to

live separately, however. In fact the law accords recognition to their right to

make such an agreement in explicit terms.”’ Such being the case, the way the

court construed article 648 (2) lacks legal foundation.

Obviously, one may not legally equate the separation of the spouses with the
termination of their marriage.” Hence the mandatory provisions on the pecuniary
effects of marriage, inicluding article 648 (2), shall-apply to the spouses irrespective
of whether they are living in cohabitation or separately.- They remain in force = so
long as the conjugal union exists.

The court made a statement to the effect that the spouses will be unwilling to

comply with the summons which the family arbitrators may issue in the case

where they live separately and it is on this ground that it construed the provision in
question in the manner described above.

3

Art. 642-separation by agreement.
(1) The spouses may agree to live separately for a definite or indefinite period
of time,
(2) An agreement made to this effect may be revoked at any time by one of the
spouses, provided such revocation is not arbitrary.

The causes that bring about the termination of marriage are specified in the law.
They are:-

a) the death of one of the spouses,

b) court decision of dissolution and

c) divorce. (Art. 663).
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This kind ofreasonnm hardlymﬁesﬂ)emterpretatlon adopted by the
court. Indeed it can not be mwmm the spouses who live in

cohabitation shall always comply with the summons issued by the family

arbitrators just because they live in cohabitation. The same may be said

with regard to the assumption that the spouses who live separately will always
refuse to honour such summons.

The reasoning of the court does not sit well in view of the judicial
competence - which the law accords taithe family .arbitrators over such affairs.
After all, they are not barred by the law from considering the matter in the
absence ofthe spouse in question-and rendering the decision that they see fit.

As shown above, the court maintained that the appellant’s description of the

donation as bogus was a manifestation of her reluctance to accept the liberality in

light of art. 2436 (1) of the Civil Code. This commentator fails to comprehend how-
the court could imagine that such an argument would butters its ruling on the
question of whether art, 648 (2) was applicable to the respondent, after having
already concluded that the donation was a liberality for the husband’s exclusive
advantage.

The article cited as a basis of the argument is entitled, “Acceptance by
donee”.
It reads impart:- “A contract of donation shall not be complete until the donee  has
expressed his intention to accept the liberality.”

This provision is designed to help detérmine the time at which the
contract of denation is formed. What it says, in effect, is this:- when one
makes an offer to donate a thing to another, there shall be no contract of donation
until the latter expresses his intention to accept the offer.
In contract law, it is in respect of an offer that one may speak of acceptance. A
proposition made by one person to another with a view to concluding a contract
will not acquire the character of an offer until it comes to the knowledge of the
latter. So long as such proposition is uncommunicated, it shall remain, in the
language of the code, a mere “declaration of integtion”. 33 Obviously, one is in'no
position to express his willingness or unwillingness to accept a proposition that has
not come to his notice. '

From the foregoing, the mistake of the court should become evident. The

court must have first established the fact that an offer of donation was  made to the

appellant before affirming that she was refuctant to accept the liberality the
existence of which it had already maintained. As stated in the decision, the money
sent from Switzerland in the name of the respondent was realised while the litigants
were living separately. Hence, it is not improbable that the appellant was kept in the
dark about the remittances. There seems to be no way for her of knowing that an
offer of donation existed in her favour, if at all it did.

If such is the case, it is inappropriate. to say that the appellant had been
unwilling to accept the liberality of which she had not been aware.

3

“Art. 1687 - Detlaration of intention.

No person shall be deemed to make an offer where:-
8) he declares his intention to give, to do or not to do something but does not make
his intention known to the beneficiary "of the declaration;

The case of “public promise of a reward” represents the only exception to the foregoing rule,
{(Art. 1689).



2.5. Concluding remarks

It should be remembered that the construction of the house over which the

litigants were at odds took place while they were still married. From this

follows the incontrovertible assertion that it constituted what the law describes  as
property acquired by an onerous title during marriage. According to the Ethiopian
Civil Code, such property shall be common. It shall be held as personal onty upon
the production of the prescribed convincing evidence to that effect.

It is the family arbitrators who are vested with the discretion to designate
property of the above description as personal at the request of one of the spouses. A
request for such designation is decisive in that the property may not be called
personal in its absence.

The spouse who makes such a request clearly aims at the establishment of
personal property in the matrimonial estate. Therefore, the onus of proof is on that
spouse. Consequently, the family arbitrators must be furnished with convincing
evidence showing that the acquisition was made with onerous title of a personal
‘nature.

The spouse who makes the request has to rebut the presumption of
common property with such evidence. Inability to adduce the required proof
entails the application of the presumption.

Thus, wherever the spouse cannot discharge the burden of proof, his or her
request need not be granted.

The other cardinal point that has to be kept in mind in handling cases of this
sort relates to the time at which the request has ta be made to the family arbitrators.
This commentator holds the view that it has to be while the marriage is still in
existence. If such request is put forth subsequent to the termination of the
marriage, it has to be dismissed as a request not made by a spouse; and the
property to which it relates must be held as common.

According to this commentator, the disposition of the dispute in Bruktawit v
Alebachew Tiruneh primarily turned on the question of whether the respondent
made a request to the family arbitrators to be designated as the sole owner of the
dwelling house while the marriage was in existence and managed to secure a
decision in his favour

The history of the litigation as recapitulated in the first part of the
court’s decision contains nothing indicative of this fact. The respondent made no
such request to the family arbitrators prior to the pronouncement of the divorce,

It was thereafter, when the dispute over the partition of the matrimonial
estate arose that he first brought the matter up. Even then the family arbitrators did
not uphold his claim. This was because of his failure to prove the fact that the
dwelling house was bwilt with the money that he had alleged to have acquired
from Miss Mattern as a donation.

The Supreme Court’s decision on the dispute relating to the ownership
over the house looks hardly tenable.

Serious legal errors were committed in adjudicating the case. The
import of the cardinal presumption of common property was overlooked. The
stringent requirement of proof in relation to a claim to personal property was
disregarded. Provisions were misconstrued and misapplied.
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Civil Appeal File No. 2133/78
Hidar 30/1981 E.C.*

Judges:- Kifleyesus Wolde Michael,
Dr. Kifle Tadesse,
Tesfaye Haile Mariam,

Appellatt ........... Woyzero Bruktawit Gebru,-
Respondent, ........ Ato Alepachew Tiruneh

After having examined the file, we have rendered the following decision.
Decisi
The manner in which the appeal has come before this Court is as follows:-

In adjudicating the dispute between the present appellent and respondent, the family
arbitrators held: that; although the present respondent alleged that the house was built with the
money sent to him by Miss Margaret Mattern, he was unable to show that said money was spent
on the construction of the dwelling house; a spouse may not say that he is the sole owner of
property granted as a liberality unless the matter is brought to the attention of the family
arbitrators and the property designated as personal in pursuarice of art. 648 of the Civil Code;
that there is no third party that has made a request for the return of money given as a liberality
“according to art. 691 of the Code; and that, consequently, the family arbitrators dismissed the
‘foregoing allegation of the respondent as a made-up story concocted for the purpose of retaining
‘the property for himself to the exclusion of his wife.

. . ‘They also held that, although the present respondent allgged that he had sold a house in
‘Gondaf as well as motorcar and had housghold furniture, he could not prove that these tdok
place before he got married with the appe!lent.

Taking account of the fact that the petition for the divorce was made jointly, the arbitrators

“decided that the present respondent pay to the present appellant Birr 58,365.-- as the estimated
value of the property listed in the appellant’s application was .-- Birr 116,730. Alternatively,
‘they decided that, all their property be sold by the execution officer and the proceeds be equally
‘divided between the parties, should the respondent think that paying of the sum mentioned above
"to'the appellent is prejudicial to him. :

“1- 7" Regarding the custody of the children born of the marriage, the family arbitrators
“decided that they live with their mother and that their father see them at his pleasure as it will be
hardly conceivable that it will be better for them to be in the hands of the latter than in the hands
of the former. The present respondent appealed to the High Court against this decision.
“4 " The High Court heldthat the then appellent may not demand that the children be
entrusted to him just because he is their father. It maintained that he may make such request
only upon proving that living with their mother will be detrimental to their health and moral
welfare. Thus the Court upheld the ruling of the family arbitrators on this point, too.
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In making its ruling concerning the dwelling house, the High Court noted that the net
aggregate amount of the monthly salaries of the parties does not exceed birr 700.--. It
maintained that it is hard to imagine that there could be extra money left for building the house at
a cost of -- Birr 40,000 out of this sum which may go no further than covermg their monthly
consumption. One finds that this is specially so if one takes into account the brevity of the
period during which the parties had lived together.

The High Court further pronounced that, although the respondent made an oral
submission to the effect that the then appellent had sold books and brought money with kim upon
his return from England, she was unabie to substantiate her allegation. It also maintained that
the issue had not been raised before the family arbitrators.

Concerning the appellant, the High Court said that it was furnished with evidence
showing that Birr 31,057 78 was sent to him from abroad and held that the fact that this sum was
a personal donation was known. The Court stated that this sum was used for the construction of
the dwelling house as it can easily be deduced from comparing the time during which the money
was realized and the time during which the construction took place.

The High Court decided that the dwelling house is the personal property of the then
-appellent, holding that a donation made to one of the spouses after' marriage is petsonal property
pursuant to art. 647 of the Civil Code. Accordingly, it.revised the decision of the family
arbitrators and, declared that the litigants bear their respective legal costs and expenses.

Aggrieved by the decision of the High Court, the then respondent submitted to this Court
an appeal written on Hamie 7/1978.

In her appeal, she alleged that it was inappropriate for the lower Court to have heard the
appeal taken from the decision of'the family arbitrators as it Wwas in contraverition of art. 357 of
the Civil Procedure Code and as the jurisdiction over such matters belongs to the Supreme Court.
She stated that the fower Court heard the appeal despite her objection and requested that its
decision be quashed for want of juriddiction.

Alternatively, the present appellent pleaded with this court that the decision of the High
Court be quashed since what the family arbitrators decided was not impugned before said Court
on any one of the grounds specified in art. 351 of the Civil Procedure Code.

Further, the present appellent pointed out that the High Court made its ruling with regard
to the dwelling house without going over file No. 572/74 which relates to the previous litigation
between her and the respondent and maintained that the Court would have understood the whole
matter if it did so. She stated that the Court would have realized how the present respondent
tried to disown his own child and would have discovered all the mishchiefs he did with intent to
make the motorcar purchased in her name his personal property including his attempt at
simulation for the purpose of showing the existence of a debt in respect of the motorear if it had
looked into the file mentioned above. She asserted that the impropriety of the respondent’s
vonduct in these matters is a clear manifestation of his ill design to appropriate the dwelling
house for himself on the basis of false allegations.

The present appellent made mention of the High Court’s ruling to the effect that the
aggregate amount of the monthly. salaries of the litigants may not be said to be sufficient to cover
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the construction cost of the dwelling house and stated that it was wrong for the Court to hold
such a view having regard just to the smallness of the amount of their salaries and to the span of
time during which they had lived together. She argued that she and the respondent had lived
until Megabit 21/1976 as husband and wife ever since they got married by mutual consent and in
accordance with the spirit of the law. She submitted that the statement which the High Court
made in order to show that the dwelling house belongs personally to the respndent and its ruling
on this point wholly alters the decision it rendered as regards Civil Appeal file No. 572/74 as
well as that decision of the Supreme Court concerning Civil Appeal File No. 212/76.

The preserit appellent reiterated that she and the respondent got married on Hamle
22/1968. That the house was built in 1973 and that their marriage was terminated on Megabit
21/1976 by divorce.

The appellent maintained that the house was built by the joint effort of both of them as
her labour was expended on its construction and the income derived from the works executed by
the respondent including from thie sale of his books were used for that purpose.

The appellent alleges that there was nothing that had been designated as property
acquired by donation made for the exclusive advantage of the respondent during their marriage.
She maintained that an alieged woman, quite unknown, was, subsequently pretended to have
donated money to the respondent to defraud of her interest. She contended that no inquiry was
made into the question of whether the woman who allegedly made the donation and whose words
are said to have been reduced in writing was an actual or fictitious person. Thus she maintained
that it was in contravention of the law that the High Court held the house belonged to the
respondent personally on the ground that it was built with mopey acquired by donation made
subsequent to the termination of their marriage.

The present appellent contended that a spouse may not be the sole owner of an item of
property acquired by donation unless the spouse in question secures from the family arbitrators a
declaration to that effect pursuant to art. 648 of the Civil Code. She maintained that the property
shall be the commeon property of the husband and the wife in the absence of such declaration.

The appetlent stated that the High Court rendered the decision without having had no
regard to the facts and the law. She requested for its reversal and pleaded that the decision of the
family arbitrators be confirmed.

The respondent submitted a reply written on Hidar 20/1979. He stated that there was
nothing wrong in appealing to the High Court as it had competence to hear the case.

The respondent asserted that the files mentioned by the appellent were not examined by
the Court because they were irrelevant to and had no connection with the case.

He asserts that arts. 647 and 648 of the Civil code do not stipulate that money acquired
by donation may not be personal unless so declared by the family arbitrators. He maintained that
no provision in the law supports the appellent’s statement to the effect that testimony and other
means of proof are inadmissible in such cases.

The respondent pointed out that he had proved that he had got the money as a donation
from Switzerland while the appeltent was unable to refute this fact. He also pointed out that she
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neither claimed to be the beneficiary of the donation nor showed that the aquisition of the money
was attributable to othetggauses.

The respondent contended that the house was constructed only with the money he got as
a donation as he had neither savings in the bank nor had taken a loan therefrom for the purpose.
He further stated that the aggregate amount of the net monthly salaries of the litigants was not
more than Birr 700 within the short period within which they lived together.-- and that it was
only sufficient to cover the expenditure relating to house rent, food, maintenance of children and
medical costs. He argued that it 18 obvious that there could be no extra money left from their
monthly salaries for building the house whose estimated construction cost is Birr 40,000,

The respondent also pointed out that the house was constructed while he and the
appellent had been living separately, albeit before the termination of their marriage. He stated
that the appellent was nowhere at the cite of the construction while the work was underway and
maintained that the appellent’s allegation to the effect that she had expended labour on its
construction is totally false.

The respondent asserted that he had no income other than his salary. He admitted that he
had written books but alleged that he made no profit or gain out of them as they were published
by his employer (the Ministry of Education) for teaching purposes.

The respondent called attention to what the appellent said in relation to her participation
in the construction work before the family arbitrators. He pointed out that, on 12/2/1977, she
orally declared before the arbitrators that she could call witnesses to testify as to her participation
in the work and on 8/3/1977, declined, arguing that she was under no obligation to submit
evidence on this point.

In conclusion, the respondent pleaded for the confirmation of the decision of the High
Court asserting that the appellent is submitting her appeal only with the intention to get enriched
unlawfully.

The appellent on her part, has submitted a counter-reply written on Tahsas 28/1979.

The respondent in his cross-appeal of Hidar 671979 requested for the reimbursement of
the legal costs and expenses he had incurred as well as the fee he had paid to a lawyer, stating
that this point was unduly skipped over by the High Court.

He further requested that either his chifdren be entrusted to him as they are more than 5
and 10 years old or his obligation to pay for their maintenance be terminated should the appelient
refuse to entrust them to hirh.

The respondent stated that it was inappropriate for the High Court to let the appellent
have equal share in the matrimonial estate on the ground that she did not submit to the Court a
list showing the items of property. He pleaded that this ruling be reversed.

The appellent in her written reply of Megabit 2/1980 maintained that the cross-appeal

dealt with issues which had not been raised in previous litigations and requested for its dismissal
on this ground. She argued that his grievance relating to legal costs and expenses must not be
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considered since he should have submitted the matter following the appropriate appeal procedure
rather than by way of cross-appeal.

With regard to the custody of their children, the appellent stated that they are well looked
after under her tutorship and their grandmother’s guardianship receiving their lessons at St.
Joseph School and contended that they must not be entrusted to the respondent.

The appellent maintained that this court must not entertain the respondent’s grievance
concerning the division of property. She asserted that an inventory was taken and the items of
property listed were attached pursuant to the order of the Awraja Court and that the respondent
raised no objection over the list upon the institution of this suit. Thus, the appellent pleaded for
the rejection of the cross-appeal.

The foregoing presents the arguments of the litigants and we have examined the file.
First.of all we shall consider the appellent’s contention which purports that the dwelling house is
common property and not the personal belonging of the respondent.

The facts that the appellent and the respondent got married on Hamle 22/1969 and that
they were divorced on Megabit 21/1976 by the decision of the family arbitrators are known.
Nevertheless, as confirmed by the oral admission both of them made before this Court during the
hearing held on Meskerem 20/1981, they had began living separately as of the month of Tahsas,
1972.

According to the appellent’s version she and the respondent were reconciled after they
had begun living separately, she had to live with her parents only because the house in which the
respondent used to reside was too small and only until they could manage to build their own
dwelling house.

The appellent stated that she had secured a letter which indicated the amount of her
monthly salary in consequence of their plan to build a dwelling house although no deduction was
made from her salary on that account. (

According to her allegation, the appellent, was present at the construction site throughout
the duration of the work and used to pay wages to the labourers whenever the respondent was in
the provinces on account of field work.

The respondent maintained that it was in 1973 that the construction of the house
commenced and this was not denied by the appellent.

From the foregoing we leam that the construction of the dwelling house begun while the
appellent and the respondent had been living separately owing to the misunderstanding that arose
between them. We learn that the misunderstanding subsisted until the divorce was pronounced
without the appellent returning to the conjugal residence.

""" The appellent has alleged that she and the respondent were reconciled. Nevertheless, she
was unable to substantiate this allegation. It is, therefore, held that the construction of the

"dwelling house began while the partles had been living separately though before the
pronduncement of the divorce.
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Even if that was so, it becomes important to find out whether this house was built by the
joint effort of the appellent and the respondent or by the exclusive effort of one of them.

The appelient has made an oral submission that the house was constructed under her
supervision. Nevertheless, as the respondent pointed out in his reply, she did not summon
withesses who could testify in favour of her participation in the construction of the house in spite
of the family arbitrators’ instruction to that effect. During the hearing held on Hidar 8/1977 by
the arbitrators, the appellent contended that the instruction issued on this point was inappropriate
as she had no duty to call withesses to verify her participation in the construction work. Thus
what the appellent declared before the arbitrators renders her allegation unacceptable.

Having ascertained that the appellent made no contribution toward the construction of
the house in terms of labour, we shall next go on to examine the source of the money with which
the house was built. The appellent’s allegation is that it was built with the income obtained from
the salaries of the litigants and the sale of books published the author of which is the respondent.
Nevertheless, she could not furnish evidence showing the existence of savings which had been
made by the litigants conjointly prior to the commencement of the construction of the house.
Neithercould she tell the exact amount of the income derived from the sale of books nor state
how much of said income went in to the construction.

On the other hand, money was sent in the name of the respondent from Zurich,
Switzerland on five different occasions and a total of Birr 31,057.82 was paid to him by the
Commercial Bank of Ethiopia after the appellent and the respondent had begun living separately.
The Bank’s letter that established this fact is dated 12/4/77 and bears on it the reference (IFPC
/588/84). According to the respondent, then, it is with this money which came from Switzerland
that the house was constructed.

As hias previously been stated, the appellent asserted that the house was constructed with
income derived from the salaries of the litigants. She maintained that both the donation and the
woman who allegedly sent the money under the name Margaret Mattern were fictitious.

We have also noted the appellent’s argument that the house may not be the personal
property of the respondent since, pursuant to art. 648/2/of the Civil Code, money acquired by
donation may not be personal unless it is so declared by the family arbitrators at the request of
one of the spouses.

As shown above, the house was not built with money that had been accumulated by the
litigants conjointly, It was not built with money obtained from the sale of the books or a loan
taken from the bank by the litigants conjointly either. If such is the case, the house, the
construction of which is estimated to cost Birr,40,000.-- may in no way be imagined to have
been built with money- other than that which was sent from Switzerland in the name of the
respondent.

Having held that the house was constructed with the money that came from Switzerland
as a donation, we shall now proceed to consider the question of whether it is possible for the
appellent to challenge the respondent arguing that both the house and the money with which it
was built constitute common property by reason of having not been designated as’personal.
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According to the appllent’s assertion, the respondent may not be the sole owner of the
money which was realized during their marriage as it was not declared to be his personal
property by the family arbitrators at his request in pursuance of art. 648/2/ of the Civil Code.
Nevertheless, it is in the case where the spouses live in cohabitation and a personal donation
occurs that the spouse in guestion shall, according to art. 648/2/, make a request to the family
arbitrators so that they may designate the donation as his or her personal property. There is no
such requirement in the case where the spouses. live separately and a personal donation occurs.
Whete the spouses live separately, the one to whom the donation has not been made may not be
willing to appear before the family arbitrators even if the other requested that the former be
summoned so that the donation may be designated as personal. The appellent, who would have
been unwilling to discuss the request which the respondent could have brought before the family
arbitrators as regards the donation which occurred while they were living separately, may not
now be able to challenge the respondent, arguing that both the house and the money with which
it was constructed constitute common property on the ground that the money acquired by
donation was not declared to be the personal property of the respondent by the family arbitrators
at his request. In fact, the appeilent’s assertion that the house was not built with money arising
from an act of liberality and her allegation that both the donation and the doneress, Margaret
Mattern wére fictitious demonstrate her refusal to accept the donation in pursuance of art.
2436/1/ of the Civil Code. They show that she has no right to raise all the arguments that she has
raised in this connection. There is, therefore, no reason for censuring the High Court’s ruling to
the effect that the respondent is the sole owner of the dwelling house which was constructed with
the money donated to him personally.

The respondent had contended that the children who have attained 5 and 10 years of age
be entrusted to him. But here is no reason for taking them away from the appellent since nothing
detrimental has been alleged as regards their living condition and since they learn at so nice a
school as St. Joseph.

With regard to the respondent’s grievance over the partition of the property, we hold that
it has not been made appropriately. At the time the appellent submitted her list of items of
property, the respondent alleged in general terms that she had included pieces of property which
did not exist in the matrimonial estate. In lieu of this, the respondent ought to have specifically
mentioned the items which the appellent included in her list despite their non existence in the
matrimonial estate. Therefore, he may not complain on the ground of no redress with respect to
what he has failed to deny in specific terms. The -grievance he raised on this point is
unacceptable.

If the respondent alleges that it is to his prejudice to make the payment in cash, there is
no difficuity in apportioning the property.

The respondent has pointed out that his request for the reimbursement of his legal costs
and expenses as well as the fees he paid to a lawyer was skipped over by the High Court.

Nevertheless, the Court declined to give a ruling on this question having regard to the
*fact that the litigation is one of family matter. Even if it granted the request, it would have only
meant that the payment had to be made out of what would go to feed the mouths of the
respondent’s own children for whose upbringing the appellent is entrusted. Thus, the High court
may not be criticized for having not tendered a ruling on the question of reimbursement of the
legal costs, expenses and fees.
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In conclusion, we hold the decision of the High court as appropriate and we confirm it in
accordance with art. 348/1/ of the Civil Procedure Code.

Let the parties bear their respective legal costs which they have incurred in consequence
of the litigation that has taken place before this Court.

"Unless otherwise mentioned, all dates in the case are according to the Ethiopian (Julian)
Calendar. '

118



P $£-2133/78
15C 30 7 1981 -9°

5T NFEAPH-N AL “Lhid
2 heh F2N
Thé 2EACICPLT
£90% N8 o/C A4NFLF M4
@A N AP AANVFO Py
a7 mCPLY L@ @Ay AT TTA

@ 4

ST ALY /0T APCN ¢FAa- CEAHor s TIPIAG 1% Tho-r oA
O PovGLe T Cwiot TICILT “TPCT NANTFAT 73 10 20A A7E
CILT THCT PANTATT TIHAN bk AL ATIPA RANLSPCE NINF Hov)
erame™ LT AbRHeeg Mh PCR ARTS @77 €A LU e
NFA-ned:648 MATONY h75 ANFO- Ch: 10 “IAT AETAPS: KWI80-P°
At 691/1/ aPw it Lams®- T3 LocADAT N9T0T ¢med OO+ @77
WG +mea poLhE AIAL AFoG Lo ATINELT C4mLD: NooFr héy
+ENA - Pr

TIRC 0T TAp NG AFRAY- PN 02 1LY CADIP DAANE
IC hinZae 20F 4T AaPr RANLRI

NALY QAANT AN AL OF10RD- €L HCHC 99°E AIC 116:730-00
AP 2NFEe- -k TPE Neoqlie §29%87 A2°TT NC 58-365-00/79°4 Q97+
WY ond oo VLA APNTE AL/ Fméd AherART LhiA: LU LI55FA P9LA
0P} TNEE Novfe NECL ANLRTY, HM AlA Bhédes

AAETES K& WAGT LA AP 2AAA A AN“I2100F haS T - o¢
Br4t AUFE@- (14.07 LH APLL Sm&PTFo- 4770 £0AYD} P A0FENIAD-
N7+ Cho-'s avAD QP £10% AhGHTa &/0F RPCH $herFo &4 e
77 hhéhe Name- -4 ¢t 67 (+eAht KW78hén Prama- @i
A0 A= Pr +eNAYP A

CAEF? avGe0q ¢t NdorAlt 2907 0L AZFE Ak WL LUt “TAT
PR AN AFP ATLLALINT OPF NAEE hMAT PLA AL 1E£AT
S RVF@T NS KTE AR ooy 2948 AMF N9IAT NF LRAY:
eL-tHor g M% QWD TP PAma- ok THAs

eamle AT et PHNENSPE 1M foC Lo hAC 700-00
KAENAT= 2V hoC GEF AAE NG 40-000-00 NAL P47 LT Lwi-A 4“T0T
POTFYA: NFALT ANLO- NTENT LH IC AITHAN Swidh A°TAT AP
AEFAPs o hs SACHT SAm- 10C: hATIAN AC Ao°md 170 LHo-
PPN QL& AN N NPA Poodhk ATE “INLE hAPLNP: ML+ Hoeg
PG PATTR YIC o

£90% a8 17 NC 31-057-78 haosP KWILFAhAFe: ePLNe- TINLE
ACMMhds LU 290 haod eoPy FaPhz: ok SFwiNre T3 ¢oomie
LH AISHA 2V T3 ALY (LT RIEPA LhLSA: hoNF QA o247 amd
A P NFN-h-E 647 AL TRFI%A BV (oo Lk 2907 0L ¢9A

119



vt 50 NN CiLb Hee2 HO%T @Ak NPTRRA OAFAC: hMET DR,
EFF A 14 A :

1Y ehstiar &/0F @Az PC N L0% 08P ho°h 7 $7 1978
%.9° (-FRd. TIooANF CQ-THP S 1% (IMme- @-A% AL 29N% APE ¢oLThD-
MPAL ST P A NEAL2 204352 790 0P CnEFo- &/ fea-
Mg jo-: ehEFFe &/ ALY YT 4o $CAAT N1LT agarlt
PALD (197820 ooy 1527 PAZAMT ALE COmod ©A% RILACAT
harpf Ay

PherFo &/ foodn AP PIA UNT fo- N LONT hhdLorT
ePNELNCINAT RPC 572/74 PPY M) AAterahtd® RTH oAbt SC
52T WG E9°C £E4 HCE emAn GFa- fOAR®T AE APhL 1970aP0A
P AL RN PLAP®- LCLF Ui A3 LEF Ndheltd 40 A1847
AINANA LOTIHNOA: &/t $ROHTYT et mPeh Allder WSO LH
2C ALISHN LomodTo (LE7 hRwdd® It LFAA PA- ThhA ARRAT:
hoNFe L E9C 0 AdHAN AT (AFTT 4L hoh @4t
21 47 1978 $9° &40 AldT TG

PheATD &0t NRT PerAd (P ACIRLY Pt TFAG @Ak
Nhe+Fe- /LT NEA-Loook-572/74 A5 NMPAL §/0LF AG-A-L o0& 212/76
eHmo? @-a% oo (1oof STLADP YD

e+ 207@ HhFh 22 P77 1968 T AT NFE 04k STHALLTe- oo 20 F
21 7 19676 49 10 Uk ¢hweo- (IAF WINCINT A2 11973 P 0=
(Y LH A3 07 NTANE Pdv- W7 Al PP AR AR »~&PTI5
X AhG Amds 01Te M. 126 ENTFF T L CFwe 0 Yo QINFTE
Hov} eoAh GFo- 09A Qamd £r7e- jo- b PAFOPATT TTVIE
neie.ro¥ Pé TIA NAMF AndFaoe DA RTILTRE TRCY bk
Phwiae BAOF A4 FTRET AmP NeePr P94 o e $+00rD- Ul
o 5o NENE FAT AnTF ¢HINVFO AT ha T Fo? 0hmé- At

MM ¢4TF RILT ANT COLA @779 hE-Nahed: 647 hlth 661
RILFLYTI0: (N FHee e 109, €74 RAPT hAboN) (4G CAAS 2L £¢
UAVF ar QoL@ DALY $hEHSo: &+ hFTS §é 1147 421910 ComAD
s P94 5o 09I eamar @-nk HAC PtHor S TS 109 Came @-dk
AISALPAT hevandav- NANTE

DA AT 1EC 20 4T 1979 %9 (R4 PoAN TTOARF LTIPUA
fo- 1090 (M@ 003 LINT ANEHFE G/t AT $2N AFIAD: BINTT
Phetsa- &/ Po1eL0T 38T fags

AAF T AAFEAT AT DLW 188 OC ATFIT PATo-
DAAF 9@ LA

namz ¢+17 13 Ao 103 $1A jo- 04 hA+ONT $IA
heWPIP° ATCAD PE-A-Jh-d- 647 KRG 648 SUTT AARTTH: FONCT CR AT
TNCE PO ABTAT ATHAD NhT PATRIT 1a-:

fAmdo 1IAS NN°T NNPHCAT LS $TTU-T aofyT QNS LM% aLP 17

LU AANPANATI: ARRF° BP°C TARA @S (amJ- ALPT (1AL FPNTPT
T W TIUT “THGY ANV ENTY %

eLANE AP AAD- PLF AL AP MM FTo- THIAD LRT
Aol RAFLIIMT POLA t@r Crwie T 1R AC 40:-000:00 1o
LET Aol t AP0 I RAMILHEI: DAThI® AATNLCUI: AL
CHICTNT LH AT APF OFMe. foC N7 NG 700-00 ALNAT:

120



ANC-Et APAAY AMNRTS AATTF “9OR1LPe @f WILIS NHET +CE L
AIRTRWE. CF@E 0= (LE Awe INFTT PALLN (LIPI Pwlm-
TASETT RISC N304 LH Y05 bk Awd P1ANT AOHPRA ALCL YIC
ANTFO-9° AOF 40 (RDNN,09° AATNL Toox

heoZ b TP M, Y0 Lk Chwea CATFDP HNT S0 R HE
PLLNY (LUPFT° o0/(Lt: ATIUCT AT 097,90 9T F - ATE ATPCE oge
AFAP TP POL@-A ARR NI HEaomH, NNFPC MA L, PO

A-tHor e 0% ATheC NENT 0P F LAY Adle AaeNgot: PO
P0NC APCAOU- N4 N12/2/77 %9 MaeomaF axa K326 (8/3/77 %9
THEE RISPCAN AILL AL NAAT=

MAMFAL LATE ARP ¢ hehim PARIIAN APNART N9704] AALS
PheF5F o /0T Pmar @a% AIBASAT heran Fav- NA A=

LAY AP FUM 28 T 1979 G0 PHRL POPAD AR FaoAhF
APCNAT=

AN NPO WAL 6 $3 1979 49 R4 LT ChE+Ea- €01 a3
0LAT h&+TF e od, 12407% AN emily ANA AONTAT 110 PaLa-
LARTIMH NPy RIZONTAT

. AZE OROLEFD- 15 Gov 1AL Noowr AZTT Ak 0@-ie QALI0%F KA
AmP® MAF PAN WIEEIT AZTEY WISZhA BONIAS:

Pherfae- €04 190CE HCNE- PAMATET LT 0% (RLSO-
NTLTNAA SOOI (97270 NPy (IHY 574 @-A%@ BECAT N°7AT hava
ndds

L0 Q8P ¥ 2 7 1988 -9 (134, LMD “F0ANTF Poof b AT
£ANF N7 C NCNC LAFTADT SHIS NB1FF APCA $97EFA -

NANALDP (PTH LT ALPCA LTFA 127 /C%E TI70 £10-
ﬁn_ga:-'; APUA FCE A7 NENPAT. LMY N2 ¢ LO0TIAT TTAF
ALTOP:

AZET F0NET ACLADP® (AEFFo PULTIT QAE  NASHFo-
ANTRRLYT NP54 FAE MOT AeTO74 090N (19729 AR QovirSTo-
ABNSTo- heanges :

PLF 6 CINGE AFHCN TheA PHIAD- 197270 30 AN $EI° fide
Nh-he A@-¢E F/0F TONN OSPE +EPLom AIRLTM WISLADar o P
fi1D SovhAdz £U ¢tdmie N LH RCHT fovh@ avAN AAOMT:
MAMPAL PALAT LINF FH0LTH A LTS AL (99T hovahid-p F

P4 ¢F hChC W& At ¢HHiico. APT ORF9 Nhea Ll (o
Ll AT AT

levPaos® £A0% AP PavGoP (k €94 WIE LA (PO 99
RERAP PTATF PL0T @5 hChC WA FA%

Ve ¥F CEIET D 22 T 1969 B awPrF (LFHooL TIAG
MY @ €14kt @I 21 PF 1976 5-9° av Py ba-dp s

heed 3 F @ N4+ 7 FALRAD FC SEMETF hFvue 20 1972 G.9°
EFC oovy? oodndd® 20 47 1981 S9° hPAD- TaeT AHY &/t NPA

121



AY M
TARPA: LAGY N8@ FALLHT aOFC NECT NAA FCPT YIC PSP vl
OF CHILEY LT M DAYINE OAETE N $P02 BTio-9 0T AnhIwe. S0C:
NE AT N/l Rav@RY PTLIAK RSN ARLhAUE Ak “T0LP o}
Neaan ¢hELm THIN AP R $91 heeCFAU- oA (P9° ML N/0IC
A28 Aw T T 170 RhGA HIC NAAT=

‘ AN (PP Ck Pé CEEOvL® 11973 §-9° dPrF IAR AT BNy
NLP AANFINAT@-gox

NE Afe IR C9°F0HM Pk 24 OFEomim- 20 NG aAh
AP@- 4mel PAPNNGF +ALR+a- £54 QINLNT LH LT £I0% L
N@AD G 20 FCP7 YOG APTA® ¢dd ARPSTED "IN PAPLNT
N re (1AL e hhor003Fo- dphe L99% 18P DT RILOMT GF
aPONFY D

LMNF NRPS avini NF@ N84T WINT FALLF@ aoFC hEmE 1A
Ctwe-m (Lt Chwem 124 TLF 10 @BTH A0 PPLAGTS ATIANET BN
NP hHYU /0 PA AT $ AwCFAD- 1970%F 0ol M) K78 AN (P
Al FaeahFo- W3RN0 (LETF Relld- Aovdat PORC APCOAD- N4
PANCT AL FPCA NMhbHoog 109 ha i N34 Y8C 8 7 1977 D9 CINEE
AIAPCA PTONID AAATINN DALY “TRCE  “1PiA)l RENLATIP NPTAT
LaNNT@T WFeednt BT $97 Allé AwCFAr- N99AY  ¢+G14Fo-
FTPALYT CAD ATIRALPY POTYHOAS

LAY NLP KWIRPTAD At /¢ CHANYT ANTAPRA PARLTT ooy}
hteeAl D 124 Ak anpolf PPADT THIAI 1EF oo} P9 AT KFooAhF NG

£0F ORP bk PHwom 94 LOYTTS RIZUP AN (P R hE
APRLO bk 20, Y- PATF AT Dk hewPavs Q44 ALT lar ooBaly
LY N6 Thmiban 1N NAPTS K10 hood hG TP LUT PUA 1M
TTVE Al 276 AN 090 $PLNTFa- “I0LE ags

AN AP NEAVY NLP IC TALLA G hEel, N3A hi13/6/72 G-9°
Zoc A&t L hEf NC 31-057-82 hiiéh NBHCATL Nho™ +ADAT
hATe8g 198 ah fhdAo- AP AT AB-LSFA £7/588/84 AFY
112/4{77 %9° NR&0* LARN 1ALA= PAD (F@9° BT wioe POLAD NHY
MNEHCARE NleeMo- 1700 AT 2707 08P h§ QA WigHMio- Lk
CTwi-a- (1Rev@Y @ WOET® NAL @ F PTIIFT a2ANG AN PI° “I034F
ML P4mé SFO MPINT WrhehST NRA @aa Qhamd eT o0
NEAl- v 648/2] awld PN LoINY e T2 FCN NTIPAAS STF ha
A (1FC CIN AT DATISTFA bk 09 ALPF AETAP PAT@I9° Favp
NG A

he At WIRHIRG U ¢F AT w228 (990 Mhdoomat T3
DL NOZAE NP MH17 M. OLF (107N £2¢- NLC Mk hatwe. AC
40-000-00 (lev§ 21 PAFRL@ N+ hABHCAT L QLAY N8 ~9° (+Ahe- 1714
RIE, NAA NF9° Awd- BTAN ke hLromigo

Lk hwiar DATHCATE (HF-AR®: oM 730 50+ hb0d £907F 02
@il A7 SUTT TI AT7I MANIANG- €948 58 RTIHMG Otwlo-
Lt P48 - NTIAT AThéhio FTFANTF ORI AFTAT PRpAD

FS LT Y Y EN

£0% N8P INFFT A NmF ¢avMo- T30 PIAY AT KL0@-9°
CFTAD- NGN-Mhed 648/2/ emwlF (NT9998 AANDANATIO9® NeIAT s
NGl e d-648/2) eowét M9A C4AM amP KI8IAA ATIOIT0 At A4CAQ
P NG NAS “LivE Aldar LT RF L] Povm A NCC ATE NAS 2LhT

122



FALSAFD N715%0F L hR2LAPs (i L1 Ko @17 (8 SrOmo-
KEFINT - MADT @13 NEAMLOD oo LPLF T RTIAFAL 2% ag
Afra@- BFA AL PIUA BUINT A ATLmEta- T8E b ANT
1A LNT FALL :i"i’c?[l'rﬂd L1 o3 amd THIA L% Ng QTN
nANINA £o68 PS ATHE etwim M €248 SUPSA AT heTNGs
WILLD® @AN OPP EP Ctwio (amd VI hLRAT: hod PP
mCILA OIFCH® Chmé TF NCIAT PO hche AXE NEAlded
2436/1) NP @F APRA WIAALATTG KoY S4aT 0T NCNC vk A°TIAT
oIt RILAAT 1o COLLO TN

AAHY ChedFe G/0T e Ok AcAd A (94 etam TIHA
fAwe PA bk 1o 1970 HAmoea-ak POLIPENT PIIET fas

oAl AT AEE 0LOLeTO- 5 XS 10 vt CPATO DAY ARk ALOm
2204 AMG- £907% NLP PEH FAFT NMovhd T4 T/ e NI Far (1o
Ahydeg® QpZF@ AL LCANFA A 18%F AL D8Ny NeP AE oo
AdeAD NP P7LOAMANT FRTET CAPE

oAN 0 POT €A Ndemahd dAPLN@ PoD £90% agP
PFTNLATD MILAET GFo QPN HCHS: DTIAR S ¢7LAT o 02 PT LS
e ALFIPS TEIAS 1% PANT AP0 NLLTD: Shiv O PF Mgol.
HONGAT heLla LAY A ¢olnFfa? 02PT MACHC TAR AT NENTE
A~C hehc MHCHC LARHINA®? 916 B4t AALMNE Tt AL TFAr: 1T6
Pl ONLAT BMILFA QA 0F@F “TLA POLENTIC Aoy NHY T
ediNa Fod HPNLTT CADPH

O WSS emiF AlA FALT A%LAe- ChEt+Ta- &/ SUTh
PALNT hWCh% ebhfl aepy3 HTIHDS  EhAC: nay& 290t 18P
heedagsFo- n¥ean Ao AET A% TITE NATLUT Phetim &/t o
NEIS emF ANA AcAD OB ALONT PALD: COL1PE hERATE

MhmPAL PhetTe &0 fhmae ©As ORI P DATTIO-
NG A~ 22 ek 348/1] aowdT WRPHIPA

MY &/0F ARLHE NCHCT We1eS O, BFFa

123



