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Civil Appeal Case No. 92/79

Suretyship - The nature of suretyship - the need for an obligation guaranteed by
suretyship to be proprietary in nature.

Civil Code Arts. 1675 and 1920.

This is an appeal lodged to the Supreme Court against the decisions of the Awradja Court and
the High Court Both courts decided that the appellant as guarantor pay Rirr 5,000, the person for
whose benefit the guarantee was given failed to come back to Ethiopia within six month as agreed. He
promisesd to pay Birr 5,000 to guarantee the coming back of a person who left for Kenya for medical
treatment.

Held - the decisions of the Awradja and High Courts are reversel

L As a suretyship given to guarantee the coming back from
abroad of a person is not proprietary in nature, the
guarantor cannot be expected to perform the obligation an the
deftor's behalf.

2. Since, in principle, the coming back of the person to Ethiopia
cannot be computed in terms of money, there is no legal basis
for establishing suretyship.

June 30, 1981

Judges - Degefa Mare
Mohammed Berhan Nur Hassen
woldetensay W/amlak

Appellant Ato Tibebu Komal to
Respondent Ministry of Finance, Sidamo

Administrative Region..

This appeal was presented before this court because the High Court on April 22, 1979
confirmed the decision of the Awradja Court that the appellant as guarantor pay Birr 5,000 to the
respondent.

The facts as presented by the appellant in the memorandum of appeal written on June
13,1979 are stated as follows:

He signed a docturmnt to be bound by an adhesive form of contract prepared by the
Ministry of Interior, when Ato wondimu, the person for whose benefit the contract of guarantee
was concluded, left for Kenya for medical treatment. A suit was brought against him before the



Awradja Court requiring that he forfeit the Birr 5,000 although nothing was heard about the

situation in which the person was- No news was heard if the medical treatment was finalized.

Neither was there anything known as to whether he recovered or died. Although he has

committed fault neither against the country nor the government, the suit was instituted against

him. At this juncture he submitted an application to the Ethiopian embassy in Kenya so that it

could help him know the condition in which the patient was. Soon after his inquiry and before

this inquiry got any respons, however, the Awradja court decided that he pay the money he

promised. The High court to which he took appeal also confirmed the decision of the lower

court. Therefore, the appellant prays. to this Court that, considering these facts, it quash the

decision given by the lower courts, or order the decision to be executed on the house owned by

the person for whose benefit the suretyship was given, should their decision be confirmed.

The respondent public authority on its defence written on July 27, 1980 in response to

the appeal stated the following facts. The Appellant consented to. pay Birr 5,000 so long as the

person for whose benefit the suretyship was given did not. come back to Ethiopia, they brought a

court action so that the guarantor pay the money that he promised. The decisions of the lower

courts are, therefore, in order- The evidence invoked must have been produced by the appellant

and not by the court. The decision has also to he executed on the guarantor and not on the person

for whose benefit the guarantee is made. Therefore, it required that the decisions of the lower

courts be confirmed.

These being the arguments urged by each of the parties, the issue on which this court

bases itself to give decision 'is whether the appellant- should pay the Birr 5,000 which he

promised to pay so as to guarantee the coming back of the person to Ethiopia. The appellant

argues that he should not be bound by the guarantee. The respondent, on its part, argues that the

appellant as per his promise, pay the money.

The issue that this court has to decide is, therefore, whether the suretyship contract

pursuant to which the return from abroad of the said person was guaranteed can be a basis to

require the appellant to pay the Bin 5,000 penalty,

Now to decide the issue raised, we will examine the guarantee made in the light of the

provisions on suretyship in the Civil Code of Ethiopia. The part that has relevance to the point at

hand on the basis of the record states:

"...up on the claim of Ato Wondimu for a visa and a passport

to stay in Kenya for only six months...unless otherwise be, upon his

own claim, is permitted by the Ethiopian government to put off his

stay there. I promise to pay 5,000 Birr in case he continue$ to live

there beyond the expiry of the period of sixth months."

Since the contract for this guarantee itself states it is framed in accordaice with the Civil

Code provisions, we will beforehand review the rules of suretyship of the same. The provision

on the principle of suretyship of the Civil Code, Art. 1920, states:

"Whosoever guarantees an obligation shall undertake

towards the creditor to discharge the obligation, should

the creditor fail to discharge it."



The kernel of this pwvision shows that suretyship is the procedure by which the
guarantor is obliged to perform the obligations of the debtor, placing himself in the debtor's
shoes as long as the debtor fails to discharge his obligations as per the terms of his agreement
with the creditor.

What is inferred from this is that the cause for the formation of suretyship is the contract
formed between a debtor and a creditor and a

"contract," as defined under Art. 1675, is an agreement
whereby two or more persons as between themselves
create, vary or extinguish obligations of a proprietary
nature."

The phrase "proprietary nature" here indicates that the obligation of the parties are

established on matters relating to property. The obligation of the parties of a contract of loan is,
for instance, exchange of money, and that of a contract of sale is exchange of money for a thing.
Generally, the basis for exchange of obligations of the parties is nothing but property. In the
light of this, therefore, suretyship, as grovided in the Civil Code of Ethiopia, is formed to

guarantee only, and only, the performance of an obligation which is proprietary in nature.

When we come back to the case at had, the guarantor promised to pay Birr 5,000, should

the person fori whose benefit the suretyship is given fail to come back to. Ethiopia without the

permission of the government given to that effect. The obligation'of the person fot whom a

guarantee is given, s can be deduced from his promise, is to come back to Ethiopia within the

time limit agreed. This obligation does not, however, accord with Art. 1675 of the Civil code,
for such obligation is not proprietary in nature.

The guarantor cannot perform the act of coming back pursuant to Art. 1920 taking the

position of the person for whose benefit the guarantee is given. In principle, too, the failure of

te person to come back to Ethiopia can never be assessed in terms of money There is no legal

ground by which suretyship, as enshrined in the Civil Code of Ethiopia, can be made for such

obligations, as they are not in nature computable in terms of money.

No one would also be successful, were he to argue that a guarantee to secure the coming
back of the person is covered by the provisions of the Criminal Procedure Code relating to bail

bond, for the guarantor has not undertaken to assure the appearance of a person who is suspected
of committing a crime and arrested. Neither are the provisions of the Civil Procedure Code

relating to surety for the appearance of the defendant to court applicable to this case, for the
guarantee did not arise in relatibn to a civil suit instituted against the person for whom the
suretyship is given.

Since the said suretyship contract made to guarantee the coming back of the said person
to Ethiopia has not been concluded on the basis of the rules of suretyship, no lawful suretyship
has been created. We have, therefore, reversed the decision of the High Court. This decision,
however, does not extend to other obligations of guarantee that this appellant may have
promised. Each party shall bear his losses and expenses. Let also this decision be made known
to the High Court.
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Civil Appeal file No. 81/81

Suretyship- the legal effect of tendering of surety by Ethiopians going abroadagreement on

damages - constitutional freedom of movement - time prescribed to lodge an appeal - matters

finally decided - objections to judgements.

Civil Code Arts. 1679, 1889, 1920 - 1951, Civil Procedure Code Arts. 5, & 358,

Criminal Procedure Code Art. 76, Arts 5(1) (b) and 9(4) of Proclamation 271/69, A

Proclamation to Regulate the Issuance of Travel Documents and Visas and Registration of

Foreigners in Ethiopia, Art. 48 of "lhe Constitution of the Peoples' Democratic Republic of

Ethiopia

This appeal was lodged due to the rejection by the High Court of the appellant's

request for the retrial, in his presence, of the case that ended in a judgement that held the

latter's guarantor responsible to pay the amount for which he stood surety after having alleged

that he has now returned to his country and that his failure to return within the prescribed

time was caused by force majeure.

Held: The High Court's decision is reversed:
L Article 5 of the Civil Procedure Code prohibits the retrial of cases

having the same matters in issue and as between the same parties.

2. The law does not have the objective offpenalizing an Ethiopian who
had gone abroad but failed to return on time because he fell ill, or

got employed with the view to improving hi life and that of hi

family; or because he went to school with the view to benefiting himself
and his country.

3. A person must not be find merely because he stays abroad for a
period longer than the duration for which he had obtained
permission; the practice of collecting money from such undertaking does not

have any legal basis.

Sene 29, 1982 E.C.

Judges: Tilahun Hailu
Esmael Haji Mahmoud
Fisseha workneh

Appellant: Ato Edris Mohammed
Respondents: !, The office in charge of the Affairs of the

Ministry of Finance in SouthWollo
Administrative Area.

2. Ato Eshetu Assemahegn



Judgamu

This appeal is lodged against the judgement rendered by the High Court in South Wollo
Administrative Area on Tir 29, 1981 (EC.) At the trial Court, the appellant presented the

essentials of his case as follows.

When I went to Saudi Arabia for prayer, I did sign an undertaking for birr 10,000

through a surety guaranteeing my return. However, because of force majeure I couldn't return

within the prescribed item, and as a result my guarantor Ato Eshetu Assemahegn was sued and

was adjudged liable to pay the amount for which he stood surety. I didn't commit an act of

treason nor did I go abroad for permanently staying there. Though I couldn't make it within the

prescribed time, 1, however, did return to my country of birth after my problems were solved. I

now request that the suit brought against my guarantor in civil file No. 9/78 be retried in my

presence and that of the former litigants in accordance with Art- 358 of the Civil Procedure Code

and the decision rendered thereunder, which affects my right, be reversed per Article 360,(1) and

(2) of the latter Code.

When the respondents were ordered to respond to the pleading of the appellant, the first

respondent raised the point of defence that the suit doesn't concern him and prayed that the file

be closed and damages be awarded to him because the case had already been decided and is in

fact being executed with the result that Ato Eshetu Assemahegn was held liable to pay Birr

t0,000 the amount he guaranteed as the appellant failed to return within the covenanted time.

The second respondent, on his part, pleaded that the appellant, though he alleged in his

pleading that he lawfully returned from Saudi Arabia to Ethiopia, nevertheless didn't.submit

evidence to that effect. He, i.e., the second respondent also raised the point that unless and untill

the judgement rendered on Tikimt 28,1979 is reversed by an. appeal, the proceedings for this file

must not continue.

The High Court, after hiving examined the arguments of the parties ktruck out the suit as

a result of which, this appeal is lodged.-

The appellant, submitted the -following points as his grounds of appeal most of them

being points of reinforcements of arguments already raised.

1. As has already been indicated in the guarantee contract, the purpose
of the appellant's furnishing of the suretyship of the second
respondent was to secure his return from his pilgrimage for a

prayer and was to guard against his undermining the good name of his

country by engaging in illicit conduct in a foreign land and thereby not to

let him renounce his allegiance to his country;

2. He has submitted an affidavit attesting to the fact that his
failure to return to his country before the expiry of the period
prescribed for his return was due to illness which was a foc
maiae ;

3. As indicated above, the government issued the relevant Regulation for

the purpose of making sure that an Ethiopian who goes abroad is not



engaged in activities that smear'the country's image, and
that the Regulation, as such, is not issued with the intention of
collecting money in the form of penalty from innocent citizens;

4- I humbly request that the appellate court reverse the decision of
the High Court against the guarantor in files No. 98/75 and 9/78 on the
ground that the appellant failed to return to his country within the
prescribed time.

The respondents were ordered to give reply in compliance to which the attorney of the

first respondent submitted a preliminary objection that the appeal was filed out cf time, whereas
he submitted a full reply by filing the following detail pleading pertaining to the nature and

extent of the contractual obligations entered into by the appellant and the second respondent:

"_When Ato Edris Mohammed returned to Ethiopia on Yekatit 19, 1985,

after the expiry of the period within which he agreed to return and when,
as a result, he was sued by the second respondent to recover the amount he
was adjudged to pay, he had introduced before the court which gave
judgment against him the qvidence which he now claims to have which
was rejected as insufficient and, as a result, he was adjudged liable to his
guarantor to the extent of the amount the guarantor was held liable; as he
has not appealed against this judgment, it still stands."

In the suit filed by the appellant again, contrary to the provisions of
Article 5 of the Civil Procedure Code, the court refused to allow him
to use the evidence which he had attempted to introduce after having
ascertained that he had tried to adduce the same evidence in an earlier suit
in which he was a defendent, had already been denied admissibility. There
is no reason why that ruling on admissibility can be impeached. The
evidence the appellant thinks is useful for his case shows that he didn't act
pursuant to the provisions of the contract. When the period for which he
was given permission to stay abroad expired, he didn't report to the
nearest Ethiopian Embassy in order to explain the matter and have his
passport renewed.

Since the appellant had covenanted to pay the amount stated
in the event that he returned after the expiry of the period prescribed,
which event, he also agreed, shall amount to his failure to return; to
present argument raised by the appellant not to be held liable must not be
acceptable.I,accordingly, request that the decision of the High Court on the
case and on that of costs be affirmed and that this suit be struck out with
an order that the appellant pays costs and expenses incurred by the State.

The second defendant, on his part raised the following: in the reply he submitted:

1. When the appellant applied to get permission to go to Saudi Arabia,
he promised, by an undertaking he signed on Miazia 30,1973, to
return during the period between Miazia 20, 1973 and Meskerem 30,
1974 or to pay Birr 10,000 if he failed to return, and he furnished my



suretyship for his undertaking, Since the appellant failed to return

within the period prescribed or didn't secure an extension of the

period of permission, I was adjudged liable to pay the amount I ,

guaranteed. Because of that. I, sued the appellant at the High Court

to pay me the amount for which I was held liable. The High Court asked

him, (the appellant) to produce his evidence, if he has any, that would

discharge him andj his guarantor from being held liable for the debt.

However, despite the adjournment of the case several times in oroer to

give ample time to the appellant, he couldn't tender evidence that would

warrant his discharge from the debt, and he was pronounced liable as a

result.

2. In addition to the above, the appellant could, and should have

filed his objection or lodged his appeal in connection.with the suits in

which I. was sued and in which I sued him and his starting a fresh suit is

not justifiable.

3. If this court of appeal, despite his return after the expiry of the period

prescribed, releases the applicant from being held responsible to

pay the amount in respect of which I stood a surety, I pray that I be

discharged from my suretyship and be reimbursed with all the money I

have paid by way of costs and expenses for I have faced immeasurable

inconvenience and have incurred a lot of expenses merely because the

appellant failed to respect the time prescribed for his return.

Though the appellant did submit a counter reply, we felt that it is unnecessary to

reproduce it here since what he wrote merely expressed disagreement with the replies and

reinforced those points he raised in his memorandum of appeal.

As the parties have thus exhausted presenting their arguments, we have, on our part,

decided the case as follows:

Before we decide on the substance, we will first look into those matters raised as points

of preliminary objections, and those are:

1. That the appeal is lodged after the 60 days prescribed by law have

expired;
2. Since a decision has already been passed on the matter under

consideration, the retrial of the case is prohibited by article 5 of the

Civil Procedure Code;

3, Per Article 358 of the Civil Procedure Code, it is only permitted to

raise objections in the lower court's file and not by starting a fresh

suit.



As regards the first objection

As we have examined the file, the appeal was lodged on the 47 h day from the date of
judgement rendered by the lower court, and hence, we have found that the appeal was opened
before the expirty of the prescribed 60 days in the Code of Civil Procedure. We have, for this
reason, rejected this point of objection.

As Regards the Second dbiection
The rules of res judicata, that a suit or issue in respect of which a decision has been

rendered cannot be heard again, laid down in Article 57 the Civil Procedure Code, only applies
where the same parties raise the same issues. In the present case, the parties in the first suit were
the Ministry of Finance as plaintiff and Ato Eshetu Assemahegn as dependeant and the issue was
whether the guarantor was liable to pay the money in respect of which he assumed suretyship.
However, in the second file, the case was litigated between the guarantor, Ato Eshetu
Assemahegn and the principal debtor, Ato Edris Mohammed and the claim by the guarantor was
that the principal debtor was liable to him, to the extent of the amount he was held liable which
he incurred on account of his suretyship and the principal debtor's failure to return to his country
within the agreed time.

The suit in the file before this Court, however, is orre between the principal debtor as
appellant on the one had and the respondents, the Wollo Regional Office of the Ministry of
Finance and the guarantor, Ato Eshetu Assemageng on the other hand; and as the issue raised by
the appellant is that his return from abroad even after the expiry of the agreed period did not
constitute fault and that it cannot be basis to hold him and his guarnator liable, it is different
from those raised in the previous files. Since, therefore, neither the issues nor the position of the
parties in relation to the claims are the same, we have rejected the objection.

As regards the third objection
The point that objections lodged under Article 358 of the Civil Procedure Code can only

be raised when the case is tried before lower courts and not by starting a fresh suit is not a point
that bothers this court, and hence, doesn't as such, call for analysis of the law. We say this
because filing an objectrhn either by way of raising it in a suit at the lower court or by starting a
fresh suit doesn't make a glaring difference nor does it result in substantially disrupting the law,
or the legal order, nor cause inconvenience or undesirable burden and expenses on the court
and/or the parties. We have, accordingly, rejected the third point of objection.

II

We will hereinbelow consider the merits of the arguments.

When the appellant went to Saudi Arabia, he entered into a contract with the Ministry of
State and Public Secutity covenanting that in the event he failed to return within the agreed time
mid 30 days elapse thereafter, he would be regarded us having renounced his allegiance to the
country and as being anti-revolution and the property he has in Ethiopia would be confiscated
and his passport cancelled. The appellant's guarantor, the second defendent, on his part,
covenanted to pay Birr 50,000 in the event that the appellantbecolnes a cause for the State to



incur expenses, or in the event that the appellant is found to be owing money to the State, or a

mass organization; and to pay Birr 10,000 by way of fine in case the appellant failed to return or

he returned after the expiry of the time prescribed for his return.

Since the appellant failed to return within the period prescribed, his guarantor, the

second respondent, was sued in file No. 98/75 and was adjudged liable to pay Btrr 10,000

pursuant to the obligation he entered into. Upon the return of the appellant, from the country of

his stay, his guarantor, the second respondent filed a suit against him for Birr 10,000 for the

payment of which the guarantor had already been condemned due to the appellant's late return.

The lower court held the appellant liable to pay the fine together with damages to the second

respondent irrespective of the affidavit the appellant tendered showing that he failed to return

within the period prescribed because he fell ill and despite the evidence given to him from the

Ethiopian Embassy in Jeddah.

No appeal has been lodged on the judgements given in the case of the two files above-

mentioned. However, when the appellant started a fresh suit on the basis of Article 358 of the

Civil Procedure Code alleging the incorrectness of his having been sued and having been

adjudged liable by showing why he returned late together with evidence given to him from the

concerned Embassy; the lower court dismissed his arguments and closed his file. This appeal is

lodged against that decision.

In files No. 9/78 and 98/75 respectively, the appellant and his guarantor have been

condemned to pay fine pursuant to the contract they both entered into. However, as it is

indicated in'the contract it is the second respondent and not the appellant that covenanted to pay

fine. The Article cited in support of this is Article 1889 of the CivitCode wherein it'is provided:

"The parties may fix the amount of damages
which will be due, should a party fail to

discharge his obligations or to discharge them
completely and in due time."

As provided under Article 1679 of the Civil Code,contracts depend on the consent of the

parties who define the objects of their undertakings and agree to be bound thereby; in this case,

however, in order to determine the liability of a guayantor from the legal point of view, it is

necessary to consider the contract signed by the appellant and his guarantor in the light of the

objectives of Proclamation No. 271/1969 G.C.

Basically, the obligations a guarantor assumes must be governed by Articles 1920-1951

of the Civil Code. Though the titles and contents of these provisions vary, they however, have

one feature in common as regards the contractual liabilities and obligations of principal obligors

and their guarantors, with the main massage that the guarantor shall be responsible t6 discharge

the obligation of the debtor if and when the latter fails to discharge them. Since by and large

suretyship relates to monetary obligations, if the principal debtor fails to fulfil his obligations,

the guarantor replaces him and pays the debt irrespective of the fact that the principal is available

or not. This, in brief, is the message of the batch of previsions above-mentioned.

The bail bond given in accordance with Article 76 of the Criminal Procedure Code has

as its purpose the provision of a security guaranteeing the appearance of the accused on the

appointed day . The above-cited article of the Criminal Procedure code obliges the bail



guarantor to pay to the State, the bond for which he stood as a guarantor. In the case under
consideration, however, it has not been alleged that the first respondent is criminally charged nor
has he tendered a guarantor in a criminal suit.

The contract signed by the qppellant and the second respondent arose from the
application of Proclamation 271/1969, a Proclamation to Regulate the Issuance of Travel
Documents And Visas And Registration of Foreigners in Ethiopia.

The above-cited Proclamation has the following provision in Article 5(1)(b):

Ordinary passports shall be issued to -Ethiopian nationals who go
abroad for pleasure or on business; provided, however, that our
Minister of Foreign Affairs shall first satisfy himself that no such
person is likely to become a public charge while abroad.

-The Proclamation has the following provision in Article 9(4):
Our Minister of Interior may, after the issuance of an Exit Visa or a
Re-Entry Visa any time cancell such Visa if he deems such action
necessary in the best interest of the country.

The provisions cited above are the ones relevant to the case under review. We will
hereinbelow consider the contract that gave rise to this case and the general circumstances
attendant ini entering into such contracts in the light of the law.

In the case under consideration, the appellant did not fail to return. Thaf he returned to
his country after the period during which he ought to have come back had expired was disclosed
in a letter Ref. 8/492/580 dated Yekatit 15, 1977 written by the Department of Counsular and
Immigration to the Ministry of Foreign Affairs. The appellant, by returning after the period
prescribed, didn't become a public-charge nor did he cause any harm to the state. Moreover the
Proclamation above-cited cannot be taken as having the objective of penalizing an Ethiopian
who fell ill, or got employed with the view totim "o' irig his life and that of his family or went to
school with the view to benefiting himself and his country. The provisions of the Proclamation
reveal that itsobjective is to Make sure that Ethiopian citizens who go abroad for any reason and
stay there without beipg employed or getting the opportunity of education do not end up being
public charges and are not engaged' in activities which undermine the country's reputation and
good name.

The contract the appellant and his guarantor signed was prepared on the basis of the
Civil Code and Proclamation No.271/69, Mention has already been made that a guarantor's
obligations are dealt with under Civil Code Articles 1920-195 1. Nevertheless, our finding is that
the contract signed by the appellant and his guarantor and the obligations arising therefrom are
not covered by those Civil Code Provisions. This is because the obligations of the guarantor are
not of the type that can be discharged by him in place of the appellant. The guarantee obligation
of the second respondent to pay Birr 10,000 in case the appellant failed to return rwithin the
prescribed period would have been effective and enforceable had th6 suretyship been furnished
to guarantee the appellant's appearance before I court to answer a criminal charge.

Taking in to account these circumstances, as a-whole, we find that:



1. the appellant did not fail to come back from abroad;

2. he has stated that he failed to return within the prescribed period because
of illness;

3 no evidence was submitted to show that he did commit counter
revolutionary acts, nor that he had been a public charge while he
stayed abroad; the testimonial he obtained from the Ethiopian
Embassy in Jeddah hows that he was not a liability to the State
while he stayed abroad,

4. the fine stipulated in the contract is not in harmony with the
provisions of Articles 1920-1951 of the Civil Code dealing with
guaratitor's obligations, nof with the relevant provisions of the
Criminal Procedure Code.

Considering all these circumstances, we find that the payment of the money both the
principal debtor and the guarantor were adjudged to make is not justified under the Civil Code
and the Proclamation.

To summarize: the present case arose, as we have tried to show the dptails above
because the Ministry of Finance instituted an action- and obtained judgement against the
guarantor, Ato Eshetu Assemabegn the cause of action being that when the present appellant,
Ato Adris Mohammed, left fro Saudi Arabia, he had agreed to return within a fixed pdriod for
which he produced a guarantor, the present second respondent, Ato Eshetu Assemahgn, who
agreed to pay $irr 10,000' if the former failed to return within the fixed period, and, as the he
returned after the expiry of this period, the guarantor should pay the said sum to the Government;
and subsequently, the guarantor, on his part sued, and obtained judgment qgainst, the appellant
the cause of action being thi the guarantor was condemed to pay the said sum to the
Government due to the appellent's failare to return within the fixed period.

The arguments of the present-appellant are focussed on the plea that though he returned
from Saudi Arabia after the expiry of the period allowed, neither he nor his guarantor has
committed any act *at could give rise to liability; there is no law that can serve as a basis for this
type of liability.

Viewed from this angle, since the liability to which his guarantor has been adjudged
would ultimately be his liability the objection of the appellant based on Art. 358 of the Civil
procedure Code, that the judgment given against his guarantor be quashed is a plea which is well
founded.

For the reasons shown earlier in detail, since the mere fact that the appellant failed to
return within the period within which he agreed to return when he was granted permit to leave
Ethiopia without having caused any other fault cannot make him liable to pay Birr 10,000 and
since regarding such matter, the making of such type of contracts is not sustainable at law, we
have accepted the prayer of the appellant that the judgment given against his guarnator be found
erroneous and quashed, We accepted it because the appellant will unltimately be held liable to
the guarantor to the amount which the latter has been condemned to pay and because the present



appellant, as the principal debtor, should not,,be made to incur any liability without having
committed any act which is forebidden by the law.

Admittedly, the principal debtor, the present appellant, filed an objection based on Art.
358 of the Civil Procedure Code, to the effect only that the judgment against his.guarantor in the
suit instituted by the Ministry of Finance be quashed and there is no appeal or any challange
agaist the judgment given against him in the suit instituted by the guarnator, Accordingly,
thought it is not possible at this stage to foresee what will eventuate subsequently, the basis of
the holding is reversed and as whatever issues may arise will be dealt with the execution
proceeding, we need not dwell on this point here.

Therefore, cosidering the freedom of movement guaranteed to our citizens under Article
48 (1) of the Constitution and also considering the reasons detailed above, and as it has not been
claimed that the appellant had engaged, during his stay abroad beyond the period he was
purmitted to stay, in conduct which resulted in the State incurring expenses, and as we have
found that the mere fact that the appellant stayed abroad beyond the period he was allowed to
stay does not afford sufficient ground to make him liable to pay Birr 10,000 in the form of
penalty, and as there is no legal basis to require such undertakings and to collect payments on
this ground, this Court has granted the, opposition of the appellant filed in accordance with Art.
358 of the Civil Procedure Code and we have,pursuant to Art. 348 of the Civil Procedure Code,
reversed the judgment of the High Court condemning the guarantor, Ato Eshetu Assemahegn to
pay the sum of Birr 10,000 in respect of which he stood a guarantor together with additional
expenses arising therefrom.

Having regard to all the circumstances, we hold that each party bear their own costs and
expenses. Let a copy of thid judgment be written to the High Court of South Wollo so that it can
know that its judgment has hereby been reversed. This judgment rendered on this 2 9 h day of
Sene 1982 (E.C.).
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Supreme Court of Ethiopia
Ciril Appeal Cue No. 1752/82

Suretyship- the legal effect of contract of guarantee made before Consular and Immigration
Department assuming liability for the debts of a person who has left the country-sources of
civil obligations-guarantee in respect of third party claims-parties to civil suits.

Civil Code Article 1675, Civil Procedure Code Artice 33

Appeal against he decision of the High Court rejecting claim that the respondent
should discharge the obligations of the debtor owed to third parties based on his contract of
guarantee upto Birr 50,000 made before Consular and Immig'ation Departmeat upon the
departure from the country of the debtor who has been found by the court, in his absence,
liable to his former employer organisation in respect of money he has failed to account for.

Held - The decision of the High Court affirmed Appellant has given no delegation to the
Counsular and Immigration Department to have a contract of guarantee signed on its behalf.
Nor has the Counsular and Immigration Department, in the contract of guarantee it required
the respondent to sign, transferred to the appellant any title of beneficiary. Appellant,
respon4ent and the Counsular and Immigration Department have not created any obligations
as between themselves.

Ginbot 18, 1984*
Judges: Tilahun Teshome

Mahtemce Solomon
Kirubel Haile Mariam

Appellant - North-Western Agricultural Development Corporation:
Respondent- Ato Nigussie NewteChich Ayibelu

Hold

After having examined the record of the proceedings in the lower court, we hold as
follows:

This appeal arose out of the decision of the High Court given on Megabit 21,1982 in Civil case
No. 1761/80

The case involved suretyship and, in the lower court, appellant was the plaintiff arid the
respondent was the defendant. The subject matter of the suit was: that the respondent had signed
a contract of guarantee to cdver the liabilities of a cerain Ato Markos Kebede upon the departure
of the latter from the country; that the said person had failed to return to tie country; that his
liability to the Corporation for Bin 16,531.87 and interest thereon at the rate of 9% as of Nehase
1,1974 including costs based on expenses has been' established by the High Court in Nekemt
town in a decision in Civil Case No. 85/76 given on Tir 16,1977. and that, therefore, the
respondent was liable to discharge the liabilities of Ato Markos pursuant to his obligations as a
guarantor. The counter-arguments of the respondent were: that he did not establish any
contractual relationship with the appellant; and that (therefore) since the appellant could not
establisli a right or interest in accordance with Article 33 of the Civil Procedure Code, the case
should be closed; that if this argument was not accepted, Ato Tspdeke Teckle and Waizero



Amssale Manyahlhal be joined as defendants before he submitted his arguments on the merits

since they had assumed obligations to pay any debts owed by Ato-Markos.

The responses of the appellant to the counter-arguments of the respondent were: that the
respondent did not deny the fact that he had signed a contract of guarantee to pay the debts of
Ato Markos; that the fact that the respondent had the relatives of the debtor assume a contractual

obligation to pay the debts of the debtor is fhrther proof for the
respondent's liability; that since appellant did not have any relationship whatsoever, with the

alleged counter guarantors there was no ground for their intervention; and that appellant would

not object if any iersons who could pay the debts'for le respondent paid the money to it.

Aftef having been alloWed by the High Court to intervene in the case, Ato Tsedeke

Teckle and Waizero Amssale Manyahlhal argued that they'did not have anyrelationship with the

appellant; that since they were counter-gaarantors to the respondent; there would be no ground

for them to be liable where the respondent himself did not have any relationship With the

plaintiff; that, therefore, it was improper to have required them to be joined in the case-where it

had not been properly established that the respondent himself Was a guarantor to the debts of Ato

Markos and that there were debts covered by such guarantee. In response, the respondent

argued that since they did not deny the counter guarantee contract which they signed on Sene Ilk

1980, they had to work out their-respective shares of liabilities if it was oved that Ato Markos

Kebede owed any debts and that they would be liable to pay such debts.

The High Court which heard the case held "...the law has clearly laid down that contracts

are bindiig only as between the parties to them... it was improper for the plaintiff to-insitute a

suit against the defendant on the basis of a contract of which he was not a party."

The appeal is against this decision. The arguments relied on by the appellant as stated in

the memorandum 'of appeal are: that the High Court wrongly attributed to the contract signed

before the qounsular and Immigration Department an effect on persons not parties to it and, on

'this ground, wrongly absorved the, defendant of his liability arising from the contract of

guarantee which he admitted in clear terms;...that it is improper to deny effect to such contract of

guarantee since they have a clear purpose of preventing persons like the debtor in the present

case from moving to other countries to evade their obligations and, when they do move, of

holding liable theip guarantors who signed such contracts of guarantee out of their own free'will.

.The respondent, on the other hand, argues that since the party -which claims a contractual

relationship out ofthe contract of guarantee is the counsular and Immigration Department which

did not have any delegation from the appellant to that effect, the two being autonomous and

separate entitetes, there is no ground to challenge the decision of the High Court which was

given by taking these consideration into account, thus reaffirming his previous arguments.

Basede on the questions of fact raised in this case as heretofor setforth, we have

carefully considered the reeored of the proceedings in the light of relevant laws and the basic

principles of civil obligations. The present case is a civil case: This being the case, the civil

obligations of the parties to the present suit can only arise out of their contractual or extra-

dontractual obligations. Accordingly, the plaintiff has to establish in specific terms and prove
thi type of relationship that exists between the dFfendant and himself.



Where the plaintiff claims a contractual relationship, he has to establish such relatioraship
in terms of Art. 1675 et. seq. of the Civil Code; and where he claims an extra-contractual
relationship, he has to show itin terms of Article 2027 et. seq of the Civil Code.

In the present case, no claim has been made and no proof produced tracing the
obligations of the appellant and of the respondent to any of these sources of civil obligations, the
only claim by the Appellant being that it should be a beneficiary of the contract of guarantee
which the Counsular and Immigration Department had made the respondent sign.

Appellant has a legal personality of its own, administered under the Ministry of State
Farms Development and established to carry on agricultural activities for gain whereas the body
that claims to have had the respondent sign a contract of guarantee is an office of State
'administration set up within the Ministry of Internal Affirs which, pursuant toArticle 390 of the
Civil code, is a body having its won separate legal personality. The Appellant is urging that it
should be a beneficiary of the contract of guarantee allegedly concluded between this body and
the respondent.

Nevertheless, this argument does not have any legal ground. No delegation has been
given by the Appellant to the Counsular and Immigration Department to have a contract of
guarantee signed on its behalf. Nor has the Counsular and Immigration Department transferred
to the Appellant any right to benefit from the contract of guarantee it had made the respondent
sign. Considering all the circumstances of this case as a whole, neither the Appellant and the
respondent nor the Appellant and the Counsular and Immigration Department have created, as
between themselves, any obligation in respect of the subject matter of this case.

Although, in principle, the contract of guarantee which the Counsular and Immigration
Department had the respondent allegedly sign itself, when .-considered in the light of the
provisions of the Civil Code relating to suretyship; raises a number of controversial questions,
we have not found it necessary to deal with it here in view of the fact that it is not an issue in the
presentcase.

Accordingly, we have found no sufficient ground to alter the decision of the High Court
and we hereby affirm it in accordance with Article 348(1) of theCivil Procedure Code.

Signature of Judges: Tilahun Teshome
Mahteme Solomon
Kirubel Haile Mariam

Translated by Ato Getachew Aberra

unless expresser indicated otherwise, all dates in this case are in the Julian (Ethiopian)
Calendar.
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SUPREMECOUR O ETmOPIA3rd CVIL nIISO
CIIARPEAL CASE NO, 1647/83.

Cancellation of a contract-cancellation by a party without authorization by the coul-effect
of cancellation-earnest-contact of work and labour.

Civil Code Articles 1771 (), 2618 (2), 2610,3019, 1885 (1).
Appellant was paid a sum of money by way of advance payment when he concluded a sub-
contract of work and labour with the respoadent When the former failed to renume the
operation on dm4 the latter, upon giving notice, cancelled the contract and brought a suit0
recover the down payment and the interest thereon The High Court held for the plaintiff.

Held: Decision Confirmed

1. *Were the contractor is so late in the resunption of his work that It
becomes evident he cannot accomplish it within the time fledet
under the contract, the client may fix him a reawnable time t
begin the execution of the work, and Yfthe fmer stfal to'
begin work on the fited time, the latter may caned the cont

2. The dfference between a contract made under earnest and other
forms of contract is that in the former the party who has given
earnest may cancel the contract subject to forfeiture of the earnest
given by him; the party who has received earnest may iWso cancel
the contract subject to repayment of double the amount received by
hin; but they both need not prove a valid reason for the
cancellation of the contract

Hamlie 11, 1984 E.C.**
(July 18, 1992)

Ju4ges: Tilahun Teshome
Mahteme Solomon
Kirubel Haile Mariam

Appellant: Ato Berhane Tesfa Selassie
Respondent: Gatepro.Metal Engineering

After having examined th vase, we have rendered the following judgement.

The parties to the case at hand formed their relationship with regard to this dispute when
they concluded a contract of work and labour on Miazia 1, 1982. In the contract, the parties,
having mentioned the fact that the Respondeht has concluded another agreement with Mobil Oil
East Africa Limited for the construction of fuel depots designated as No. 9 and Nol0., agreed to
conclude a sub contract whereby the appellant would undertake the welding and the assemblage
of part of the work.



It has been specified in the said contract that the appellant would, in line with the job
specification to be issued to him by the respondent, perform his obligations through his own
personnel in three months time. It has also been stated that the total payment due to him was

Birr 40,000 out of which Birr 15,000 was paid to him upon the conclusion of the contract. The
remaining Birr 25,000 was supposed to be payed to the when the work was completed and duly

accepted by the client company.

The pleader for the respondent who, on the basis of this contract, filed a suit ;t the court

of first instance in a statement of claim written on Tikempt 19, 1983 has this to say;

Because the appellant has not commenced work on time, we have repeatedly tried to
orally remind him of his obligations under the contract and when he still failed to comply with

our reminder, we tried to serve him a written notice dated-Miazia 9, 1982 which he refused to
accept; as a result, the respondent took over the agreed work by its own since it was obliged to

have it completed under another contract concluded with Mobil Oil Company; thereafter,

respondent requested the appellant, by means of a written notice dated Meskerem 28,1983, to

give back the sum paid to him by way of first instalment but he neither accepted the notice nor

gave the money back to the respondent.

Having said that, the pleader for the respondent prayed that appellant be ordered to pay

Birr 15,000, the amount he has taken by way of down payment there being no service rendered

on his part, with the legal interest thereon as well as court and lawyer's fees. He has also

annexed documents which he thought are relevant to the dispute.

The present appellant, who responded to the suit in a statement of defence written on

Tahasas 12,1983, did not deny the fact that the contract was concluded, that he was paid the said

money and that he did not perform his obligations under the contract. His argument is rather as
follows:

Although I agreed to complete the work in three mogiths time as of Miazia 2,1982, 1 did

not commit myself to give back the amount I received by way of earnest money in the event of

my failure to commence the said work on this date, as indicated in the contract, the work 1

agreed to undertake, i.e. welding, is carried out by means of a fire producing machine and since

the Company did not give me the required permit to proceed with my job on Miazia 2, 1982

having asertained that all safety precaution measures were in order, I could not start operation

on the said date; when I went to the cite of the work afterwards, the respondent prohibited mc

from starting the work and had me expelled, along with my employees, by the guards of the

Company without even giving me the opportunity to remove the equipment I placed there; I have

informed the police of this fact on time and I can produce witnesses to that effect; it is the

respondent that cancelled the contract through a notice written on Miazia 9,1982 there being no

lawful ground on his part; if so respondent forfeits the earnest money it paid as per Art. 1985 of

the Civil Code; it is rather the respondent that made me sustain damages by preventing me from

starting the work and prohibiting me from removing my equipment from the site. Along with

this statement, he has also annexed his evidence to the facts he alleged.

In his reply to the statement of defence, the pleader for the respondent argued that the

sum paid to the appellant is not an earnest money but a down payment and there is a basic
d-ifference between the two; even if we take it for an earnest money, one who pays such a money

forfeits his right on it where he cancels the contract without good cause; in the case at hand the



party who failed to perform his obligations under the contact is rather the appellant and that is
why we cancelled the contract and performed thework by ourselves; as there is no provision in
the contract that subjects performance of the contract to the approval of the Company, the
contention of the appellant on this ground is unwarranted; the Company, too, did not prohibit
him from performing his obligations on Miazia 2,1982, the day work was supposed to commence
under the contract; a party to a contract who fails to perform his obligations is relieved of his
responsibility only upon showing that performance was prevented by force majeure; but in the
case at hand there was no force majeure as a result of which appellant was prevented from
starting the work on time; after having served notice on the appellant on Miazia 9,1982, to which
the latter turned a deaf ear, the respondent had to cancel the contract without waiting for the
expiry of the period of time laid down for the completion of the task and had to carry out the
work all by itself as provided for by Article 2618 of the Civil Code; the appellant appeared to
commence the work after this time, the three-month period stipulated in the contract is given for
the completion of the work and not for its commencement; as the contract is'a construction
agreement by its nature, the respondent is not required to obtain a court authorization to have it
cancelled; since no counter claim is made with regard to the property the appellant alleges to
have been dispossessed, his request has no relevance to the present dispute.

The appellant, as we have seen above, has received a sum of Birr 15,000 by way of down
payment in accordance with the provisions of the contract. But he has not performed the agreed
work. The controversial issue is, therefore, whether the appellant is bound to repay this sum to
the respondent. To answer the question, we need to examine the circumstances under which the
respondent cancelled the contract and performed the work all by itself.

The principal agreement is the one concluded by and between the respondent and
Mobil Oil East Africa Private Limited Company for the construction of two fuel depots. The
appellant, on the other hand, has entered into a sub-contract with the respondent to carry out the
welding and assemblage of part of the {vork. In the preamble to the-said sub-contract, it has been
specified that the appellant is bound to perform his obligations in three months time as of Miazia
2,1982. This being-the true state of affairs, his argument, that although he committed himself to
complete the work in three months time from the said date, he did not oblige himself to start
work on that very day, is unwarranted under the circumstances.

The other point of contention adduced by the appellant for not having commenced the
work on time is the circumstance that he did not obtain permit from Mobil Oil Company to
resume the welding work. As a matter of fact, the sub-contract concluded between the present
contenders does not subject resumption of work by the appellant to the approval of the client
Company. This being the case, even if it were necessary to do so, he did not request for such an
approval the day he was supposed to begin his duties under the contract. He did not also request
the respondent to obtain such an approval for him from the Mobil Oil Company stating that it
was essential to the resumption of normal operations. Furthermore, the fact that he said he went
to the cite on Miazia 11,1982 to resume work without obtaining the said approval is an
indication bad faith undertaking this argument.

It has been stated in the statement of claim that the respondent cancelled the contract
after repeated oral warnings given to, and a written notice dated Miazia 9,1982 served .on the
appellant failed to produce any tangible result. The appellant simply said he was prevented from
resuming work on Miazia 11,1982 but did not argue denying that notice was served on him or he
has not refused to accept the said notice. In the notice he has been reminded of the fact that



since, for various wasons, he has not resumed the work on time, the work was taken over by the

respondent and was further requested to repay the money he was paid under the contract.

It is after this notice that the respondent cancelled the contract and did the work all by

itself. The question flowing from this is whether the respondent is able to cancel the contact and,

if so, what will be the effect of such a cancellation. As we noted above, the object of the contract

is an independent agreement of work and labour for the construction of fuel depots and it is

governed, as the case may be, under the provisions of Article 2610 et seq. and Article 3019 et

seq. of the Civil Code. In the language of the law, a contract of work and labour is a contract

whereby the client agrees to pay an agreed sum to the contractor in consideration of a specified

work to be undertaken by the latter.

In the case at hand', the respondent, having concluded the principal contract of work and

labour with the client, Mobil Oil Company, has entered into another sub-contract by giving part

of the work to the present appellant. That the appellant is a contractor and the respondent a

client under this second contract is obvious. Thus the former is bound to perform his obligations

as stated therein. One of the obligations of the appellant under the contract is resumption of

work on Miazia 2,1982. Siiice he failed to comply with this obligation, the respondent had to

cancel the contract on Miazia 9,1982. It is specified under the provisions of Article 2618 of the

Civil Code that where the contractor is so late in the resumption of his work that it becomes

evident he cannot accomplish it within the time fixed under the contract, the client may fix him a

reasonable time to begin the execution of the work and if the former still fails to begin work on

-the fiwd time, the latter may cancel the contract.

When we look at the case in light of this provision, the fact that the manager of the

respondent had repeatedly requested the appellapt to begin his task has been stated in the

statement of claim. We take this assertion to be true for the appellant did not deny that such

request was made to him. This same point has also been mentioned in the notice of Miazia 9,

1982 whereby the respondent informed the appellant that it has cancelled the contract.

The other point to be borne, in mind along with this issue is the existence of another

client of the respondent under the principal contract will Mobil Oil Company interested in

compliance with the time frame under the sub-contract. The parties to this dispute had also

mentioned the principal contract and made it the basis of their agreement when they concluded

the sub contract. The respondent thus has a special interest to require strict adherence to the

provisions of the contract. laving considered the likely problem the delay may cause to his

relations with the principal client, the respondent cancelled the sub-c6ntract and began doing the

work by itself. In connection with this, we need to take note of the provisions of Article 1771 of

the Civil Code wFich prescribes that where a party does not carry out his obligations under

contract, the other party may require cancellation of the contract or may himself cancel it.

For these reasons, we hold that the cancellation of the contract by the respondent is well

in order.

Once the contract is cancelled, the parties need, as far as possible, to be reinstated to the

position they were in prior to the contract. -The crux of the litigation is also this same issue of

reinstatement.



The bone of contention of the appellant in this context is thus: as it is the respondent
who cancelled the contract, it should forfeit the sum of Birr 15,000 paid to him by way of earnest
money. He has cited the provisions of Article 1885 (1) to support his argument. When we look
at the argument from this perspective, the Birr 15,000 paid to the appellant is rather a form of
down payment to carry out his obligations under the sub-contract and not an earnest money. The
giving of earnest, in the eyes of the law, is proof of the making of a contract. As earnest is paid
when parties to a contract agree on a sale of a specified thing with the intention of barring the
seller from selling it to another person, this argument of the respondent, however, has no bearing
on the case.

The difference between a contract made under earnest and other forms of contract is that
in the former the party who has givenearnest may cancel the contract subject to forfeiture of the
earnest given by him; the party who has received earnest may also cancel the contact subject to
repayment of double the amount received by him; but they' both need not prove with a valid
reason for the cancellation of the contract. As we noted above, the respondent cancelled the
contract not out of the blues but having a valid reason for so doing. We, therefore, hold that this
line of argument, too, is not tenable.

We have also considered other incidental remarks in the dispute such as the failure to
complete insurance formalities of workers on time, the possibility of completing the work as
scheduled even if it were to begin after Miazia 11, 1982 as well as the alleged dispossession by
the respondent of equipment belonging to the appellant.

Since the issue of insurance is no where mentioned in the contract, and further since it
does not have anything to do witir the resumption of the work, we cannot not entertain it in this
judgement. The possibility of completing the work on time by the appellant even after he was
served on summons is just a mere assumption and even if it were right, it does not deprive the
respondent of his right to cancel the contract. The issue of dispossession is an independent claim
to be brought either directly or by way of counter -claim to the claim of the respondent. Since the
attention of the court is not drawn to this issue, we have no basis to consider a relief that is not
properly sought.

In conclusion, as there is no sufficient ground to reverse or alter the decision of the High
Court, we hearby confirm it in accordance with Article 348(t) of the Civil Procedure Code.

Each party $ball bear its own the costs and/or expenses incurred in the proceedings of
this Court. The cost awarded by the High court stands unaffected. The case is hereby closed.

Signature of Judges: Tilahun Teshome
Mahteme Solomon
Kirubel Haile Mariam

* Translation by Ato Tilahun Teshome

**' Unless expressly mentioned otherwise, all dates in the case are according to the
Ethiopian (Julian) Calandar.
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THE CHILD AND THE LAW IN ETHIOPIA

The Case of te UN Convention on the Rights of the Child

By Tilahun Teshome

The child, by reason of his physical and mental
immaturity needt special safeguards and care, in-
cluding appropriate legal protection, before as well
as after birth... mankind owes to the child the best it
has to give.

1. ltroducio

The early life of the human person, which we generally refer to as childhood, is

mainly characterised by his state of frailty and helplessness. This state of affairs cals for

special care and protection. To ensure the flill and balanced development of his

personality, the child needs to be raised in an environment -capable of providing love,

affection and happiness.

That this natural right to special care and protection primarily rests on the child's

parents and members of his immediate family goes without saying. But he is also worthy

of respect and assistance by society and the state during the many years through which

his personal development takes place. His inestimable value disposes the human heart

towards him and, as such, our duty to him is the strongest but the sweetest of all our

obligations.

Since the dawn of the 2e' century, international humanitarian law has made

positive moves towards incorporating the' various interests of the child into the general

values and norms of international social behaviour. The norms recognised in the 1924

Geneva Declaration on the Rights of the Child,. recognition of the entitlement of

A different version of this paper was first presented in a symposium organized by Redd Barna,

Ethiopia on the occasion of the 25th anniversary of the commencement of its activities in

Ethiopia held in Addis Ababa on October 18, 1994. It was then headed: "The Situtinf

Ethiopian Children in-the Context of the United Nations Convention on the Rights of the Child.'

This version has, however, been further enriched by some other legal and policy matters that were

developed since the presentation of the original one.

Associate Professor and Dean, Faculty of Law, Addis Ababa University, former judge of the

Supreme Court of Ethiopia.

Preamble to the 1959 Declaration of the Rghts of the Child, Proclaimed by General Assembly

Resolution 1386 (X1V) of the United Nations Organization on November 20, 1959; published in
'Human Rights. A Compilation of International Instruments Volume I First Part, Center for

Human Rights, Geneva, United Nations, Ne~vYork, 1993



childhood to special care and protection under Art. 25 of the 1948 the United Nations

(UN) Universal Declaration of Human Rights, the ten cardinal principles specified in the

1959 UN Declaration of the Rights of the Child, the provisions dealing with child rights

under the UN Covenant on Civil and Political Rights as well as the Covenant on

Economic, Social and Cultural Rights, are but some of the main norms of international

behaviour designed to provide a single and consistent set of values for the protection of

child rights. In 1989, the various ideas embodied in these and similar international

instruments culminated in the UN Convention on the Rights of the Child.2

The legislative body3 of the Transitional Government of Ethiopia ratified the

Convention under Proclamation No- 10/1992, which, according to its Article 4, came into

'force on January 30, 1992. The ratification Proclamation contains four articles dealing

with citation, ratification, delegation of power and date of enforcement. As the Council

of Representatives was empowered to ratify international agreements by the Transitional

Period Charter of Ethiopia, it can be said that the Convention has now been incorporated

in the domain of the municipal legal system.

Article 3 of the Proclamation empowers the Ministry of Labour and Social Affairs

"to undertake all acts necessary for the implementation of the Convention." The full text

of the Convention has been translated into Amharic3 and published in the form of a

booklet by the Children, Youth and Family Welfare Organisation (CYFWO).6 A non-

governmental Organisation known as the Ethiopia Chapter of the African Network for the

Prevention of and Protection Against Child Abuse and Neglect (ANPPCAN) has also had

the Convention published in some other languages of the country

Adopted and opened for signature, ratification and accession by General Assembly Resolution

44/25 of 20 NoVimber, 1989, published in the work cited at note 1 above. (hereinafter referred

as "the Convention.")

This body was known as "The Council of Representatives.' See Art, 9 of The Transitional Period

Charter of Ethiopia, Negarit Gazetta, 5 0
h year No. 1. At present, however, as the transitional

period of governance is over, the functions of this organ have been taken over by the Federal

Legislature which comprises of The Council of Peoples' Representatives and The Federal

Council. See Arts. 53 to 68 of the Constitution of The Federal Democratic Republic of Ethiopia,

(to be cited as the "Constitution" hereafter). Incidentally, the NegaritGa:zeta is the official'law

gazette in Ethiopia; see the Negarit Gazeta Establishment Proclamation No. 1/1942; since 1995,

the nomenclature of this gazette has been changed into the "Federal Negarit Gazetta"; see also

the Federal Negarit Gazetta Establishment Proclamation No. 3/1995.

See Article 9(b) of the Charter. At present such power vests in the Council of Peoples'

Representatives persuant to Article 55(2) of the Constitution; foi the modalities of ratification

of international treaties in Ethiopia see also the Treaty-Making Procedures Proctamation No.

25/1988, Negarit Gazeta 48th Year No. 5,
5 rAmtaric is the working language of the Federal Government; see the Constitution, Art. 5 (2).

6 This is a semi-governmental agency under the auspices of the Ministry of Labour and Social

Affairs but with it' own independent status.



Undeniably. these efforts are positive moves in creating public awareness of the

Convention as envisaged under Article 42 of the later.7 There may, however, arise

problems when disputes concerning the interpretation and practical implementation of the

Convention become issues in a court of law. This is due to the fact that the text of the

Convention has not been officially translated into the working languages of neither the

Federal nor the regional governments. The booklets in which the translated texts

appeared are not official law gazettes either. In addition, controversies may surface if

other organisations and individuals also publish translations of their own.

The purpose of this Article, however, is not to treat this particular issue of

publication but rather to explore the laws that are relevant ot the protection of child rights

in Ethiopia in view of the standards laid down in the Convention. To this end the

principal legislations, including pertinent provisions of the Constitution, will be

examined. It will also touch upon major social, economic and institutional issues that

need to be addressed for the realization of the principles enunciated in these laws and the

Convention.

2. Compatibility of Ethiopian Laws with the Basic Principles of

the Convention

2.1. Definition

In the parlance of the law, the word "child" may be understood in two different

ways. The first implies a relationship with respect to parentage and consanguinity, the

natural relationship that derives from the community of blood.8 In its second-meaning,
"child" denotes the status of a human being in its early years of life, 9 and it is to this latter

meaning that the Convention refers. The first article of the Convention defines a child as

"every human being below the age of eighteen years unless under the law applicable to

the child, majority is attained earlier." The proviso in the second part of this definition is

an apparent reference to legal systems that have lower ages for the attainment of majority.

"States Parties undertake to make the Principles and Provisions of the Convent0in widety known,

by appropriate and active means, to adults and children alike."

See for example Arts. 550. 739 to 74), 745 (1) and 746 of The Civil Code of Ethiopia.

Proclamation No. 165 of 1960, Negarit Gazeta, Extraordinary Issue, 19th Year No. 2. (Hereafter

cited as "(Civ.C)".

See again Civ C. Arts. 2 to 4, as well as the relevant provisions under Book One, Title II, Chapter

2 of the same Code.



Under the Ethiopian legal framework, the law provides that a child is "a person of either

sex who has not attained the ftllage of eighteen years."10 Exceptions to this rule lay

down different lower, ages to serve different purposes. In civil law, this is known as

emancipation. For example, a girl of fifteen may be emancipated by operation of law the

moment she concludes a marriage. Other than marriage, both male and female children

may,upon attainment of fifteen years of age, be emancipated.by a decision of the family

council when such a move is deemed to best serve their interests." Once emancipated,

the child is treated as an adult for all intents and purposns. Among other things, such a

child cannot, as of right, demand maintenance from his parents; nor can he benefit from

legal provisions that would otherwise entitle him to invalidate juridical acts by invoking

his incapacity.1 '

Under Ethiopian criminal law, children above the age of fifteen are fully

responsible for crimes they commit in much the .same way as adults. This is the age

group which the Penal Code refers as to the intermediary age group extending from the

end of criminal majority to legal majority '3

2.2. Equait st hildren

Art. 2 of the Convention lays down the obligation of States Parties to "respect and

ensure the rights set forth in the Convention to each child within their jurisdiction without

discrimination of anykind."

In this respect a survey of the laws in force in Ethiopia before and after the

adoption of the Convention and the International Bill of Human Rights14 discloses that

to Civ.C. Art. 198. Note also that the law employs the word "minor" for a child.

The family council is, as a rule, an organ consisting of the ascendants and the brothers and sisters.

of the minor who are of age. It is one of the organs the law provides for the protection of the

interests of the child. See. Arts. 241 et. seq. of the Civ-C. On emancipation, see also Arts. 329 to

34, Civ. C.

12 Arts. 807, 808 and 812 Civ C. (on maintenance) and Arts- 313, 314 and 1808 (on invalidation of

juridical acts).

13 Philippe Graven, An [ntroduction To Ethiopian, Faculty of Law, Haile Selassie 1

University, Addis Ababa (1965) P 151; see also Art. 56 of The Penal Code of Ethiopia

Proclamation No. 158 of 1957. Negarit GzetaExLtordilalY_ Issue, l- Year No. 2,

(Hereafter cited as P.C.)
14

The International Bill of Human Rights are: (a) The United Nations Universal Declaration of

Human Rights; (b) The International Convenant on Economic, Social and Cultrual Rights; (c) The

International Covenant on Civil and Political Rights; (d) The Optional Protocol to the

International Covenant on Civil and Political Rights; and (c) The Second Optional Protocol to the

Intematjnal Covenant on Civil and Political Rights Aiming at the Abolition of the Death Penalty

The first three of these instruments have been adopted and ratified by the Ethiopia. For a BIll text

of these instruments see the work cited at note 1 above, pp. I to 50.



there is no discrimination between children on the basis of race, colour, sex, language,
political or other opinion, national, ethnic or social origin 15 , indicators mentioned under
Article 2 of the Convention. As a matter of state policy, too, we cannot say that we have
witnessed manifestly unacceptable practice of this nature. Of course, in some traditional
societies, it may not be uncommon to come across forms of discrimination which have
religion, ethnicity or social status as their basis. But they are neither so serious in nature
nor do they have the legal backing to adversely affect the exercise of the rights recognised
in the Convention. In this regard, the provision of the Civil Code, Art. 3347(1), which

provides for the repeal of "all rules wfiether written or customary proviously in force

concerning matters provided in the Code" may serve as an example.

2.3. Civil and Political Rights

Just as in many other countries, children in Ethiopia have many civil and political

rights. A number of the laws of the country that were enacted over three decades ago

incorporate such basic principles of human rights laws as the right to life, liberty and the

security of person; freedom from slavery and servitude; freedom from torture, degrading

and inhuman punishment; the right to the equal protection of the law; the right to be

presumed innocent until proven otherwise; and freedom from arbitrary interference with

privacy. Again, many of these rights have been recognised by the 1994 Costitution,6

The Convention addresses its'elf to these basic rights under Arts. 6, 12 to 16, 35,
37 and 40. Arts. 12 to 16 not only guarantee the civil rights of the child but also provide

for the child's views and expressions to be given due weight in accordance with his age

and maturity. This is to be realised within the family, in judicial and administrative

proceedings, as well as in the curricula and methods employed in public education.

Subject to the exercise of parental xesponsibility, this right may well apply'to any other

aspeqt of the child's daily life and inclwdes, inter alia, the right to seek and receive

information of any kind, the freedom to impart the same, and the right to choice of

association and participation in a peaceful, assembly.

%"t. 14 of the Convention speaks of the child's right to freedom of thought,
conscience and religion. Here thought and conscience are equated with religion for the

purpose of protecting children coming from families that "do not believe in any religion,
or believe in a secular philosophy or school of thought such as humanism, scientific
materialism, pacifism and atheism,,17 By so doing, the Convention:

15 See Art. 25 of the Constitution.

16 See, for example, the chapter dealing with Fundamental Rights and Freedoms of The Peoples,

Chapter Three, Arts. 13 to 44. See also Arts- 1-5 and 8-31 of the Civil Code.

17 flaniel O'Donnell, Guidelipes for NGOs on Monitorin the Implementation f the Convention on

Thg Rights of 'Tp Cild: unpublished, First Draft, Prepared for Defence for Children
Iternational, June, 1992.



1. protects children from persecution and discrimination based on their

religion and convictions or on those of their parents and guardians;

2. recognises the rights of children to study and profess their religions or

beliefs and not to be obliged to study other religions;

3. ensures the rights of children to participate in the services and celebrations

of their religions or beliefs; and

4. guarantees the rights of children to comply with the rules of their religions

or beliefs as regards speech, diet or days of worship.'8

Certainly, these rights do not seem to have apy serious incompatibility with the

laws that are in force and the official state policy in the country. But for reasons so

obvious to many of us in Ethiopia, this article cannot do justice to the consideration of the

next-to-impossible task of reconciling the principles of the Convention with the hard

reality we all are witnessing in our day-to-day interactions.

2.4 The Best Interests of the Child

Art. 2 of the 1959 UN Declaration of the Rights of the Child provides that the best

interests of the child must be of paramount consideration in the formulation of policies

and in the enactment of laws affecting the rights of the Qhild "to enable him to develop

physically, mentally, morally, spiritually and socially in a healthy and normal manner and

in conditions of freedom and dignity." Art. 3 of The Convention goes even further and

refers to the best interests of the child as a iicdrn to be taken into account wheh it says:

...[I]n all actions concerning children, whether
undertaken by public or private social welfare in-

stitations, courts of law, adininistrative authorities
or legislative bodis the best interests of the child

shall be of primary consideration.

This same notion is also expressed in several other provisions of the Convention.

Art. 9 refers to it in light of the child's separation from his parents. Art. 18 looks at it

from the perspective of parental responsibility, Art. 20 speaks of the best interests of the

child in the context of the care and special protection to be accorded to the child who is

deprived of his family environment. Under Art. 21, it is of primary consideration when



adoption is to take place. Likewise, Art. 37(3) provides for th -separation of a child
prisoner from adults unless it is considered it! his best interests not to be so separated.

The problem, however, is with the meaning of the term "th* best interests of the
child." Just as vaues and social norms are not the samq everywhere, so are the
understandings of this notion. The approach towards interpretation of this phrase is

basically to be considered not in the context of abstract ideas, but in the light of providing
solutions to practical problems concerning child welfare and development. Attention
needs to be paid to the' compatibility or otherwise of any administrative, legislative or
judicial measure in its response to the postulate:

Where there is a conflict between the interests of
a child and an adult which can only be resolved
to the disadvantage of one of them, the interest
of the child must prevail."'9

In one -survey, judges, prosecutors, social workers, teachers and executive

committee members of kebele 8ssociations20 in five different towns of Showa Region
were asked to state their views as to whether or not they agree with this postulate. Some

answered 'yes' and others said 'no.' A third group said they do not have anything to say.

Those who answered 'yes' argued that the interests of the adult, should be sacrificed
where we fail to reach a form of solution acceptable to both the adult and the &hild. Some

of the judges and social workers who said 'no' argued otherwise. Here, for example, is

the response, of a Supreme court judge.

I think the interest must be resolved in a
balanced manner. Therefore, I don't accept
the postulate that 'the child's interest must
prevail'

2'

But our codified laws, many of Which were enacted well over thirty years before

the ratification of the Convention by this country, incorporate a wide cross-section of
views and values that may make up the idea of "the best interests of the phild." The first

article of the Civil Code, for example, prescribes that the human person is the subject of

rights from birth to death. The second goes even further and considers a merely
conceived child as born whenever his interests so demand. This implies that when
protection of the interests of a conceived child is at stake, his right as a human person

goes back to his date of conception. In the law of successions, too, if a father of a

conceived child dies, the succession may not be opened between the living heirs until

.29 The "kebele" is the lowest political and administrative unit in Ethiopia.

2[ Tilahun Teshome, Desta Afaw and Tadele Mengesha, Report on the Situation of Child Rights in

Ethiopia, Prepared for ANPPCAN -Ethiopia Chapter, Unpublished, Addis Ababa, January 1994,
Part three, Section 1.5.



such time that the conceived child is born. Another article provides that if a person has

made a will and a child is born to him or to her afterwards, the will is considered as a
lapsed testament.

22

On the proper care of the person of the child, the law states that he be placed

under the authority of a guardian. Matters concerning his pecuniary interests are to be

taken care of by his tutor.23 As a rule, the child's parents jointly exercise the function

unless his best interests demand otherwise. In the event of death or disability of one of

them, the other one shoulders full responsibility, In practice, too, courts tend to favour

this position. In a case presented before the Supreme Court, the family council awarded

tutorship of three children to a man who could not even clearly show his consanguinial

relationship to them. The manifest business inexperience of the mother was the alleged

reason given by the family council to deprive her of this power When the Supreme

Court reversed this decision upon the contention of the mother, it stated:

[T]he law, in the appointment of tutors, prefers
the surviving parent to all other persons. This is not
without grounds. It is believed that he or she is closer
to the child and cares for him more than any other person.
Extreme caution must be taken when removing a parent
from this responsibility Removal should only be ordered
when the best interests of the child could not be served
otherwise.

24

Where both parents are deceased and they have not appointed a guardian-tutor for

their child, or where, for a host of reasons, the living parents of a child are not in a

position to carry out the functions of guardian-tutorship, the law authorises other relatives

to discharge such functions. The order of preference is based on the proximity of blood

relationship. But, once again, if the best interests of the child are to be served otherwise,
any relative may apply for a possible modification of the order so that he can be entrusted

with such a responsibility notwithstanding that there are closer relatives to the child than

himselt

A relative who is so appointed may be removed by a court where it is found that

the child is not receiving:

22 Civ.C. Arts. 1063 (2) (3) and 904;

23 See Civ.C. Arts. 204 to 240; see also Art. 36 (l)(c) and (2) of the Constitution.

7 Civil Apeal Case No. 649/82, Supreme Court of Ethiopia, unpublished.



lT]he.care which his condition requires, a morally
sound education, or an instruction which accords
with his disposition ...or where he has committed
a-criminal offence and it appears that his behaviour
is due to bad education or lack of e.ducation 'on the
part of the guardian.

25

A guardian-tutor may also-be removed where there an'es a conflict of interest
between himself and the child, when he is declared unworthy or insolvent, or when he
fails to comply with the instructions of the family council to the -detriment of the interests
of the child.

Upon the divorce of parents, the law specifies that the custody of children born of
the disolved marriage is to be regulated solely with regard to the interests of children.
Neither of the parents is, as a rule, entitled to claim custody of children.26 The prevailing
practice in the urban areas, where the law is usually adhered to, shows that family
bitrators27 often consider such factors as' the preference of the child, conduct and
suitability of parents, responsibility for divorce, opportunities such as financial position,
residence, availability, of educational facilities and other surrounding conditions prior to
deciding to which parent to award the care and custody of children . ,..

The institution of adoption is another area where "the best interests of the child" is-
given due consideration. The law provides that "adoption may not take place unless there
ate good reasons for it and unless it offers advantages for the adopted child."' This is.
quite close to the idea conveyed by Art. 21 of the Convention, in which any system of
adoption is expected to ensure the welfare of the child. The idea was well stated by a
decision of the Addis Ababa High Court when it reasoned.

[TIhe Civil Code of Ethiopia makes no limitation
as regards nationality of the adoptive parents... the
major consideration to be taken into account is whether
the adoption offers advantages for the adopted child...' 9

25 Civ. C. Arts.230, 231

26 Civ. C. Arts. 681, 682.

27 Family arbitrators are empowered to adjudicate litgation pertainingto divorce proceedings.
Civ.C. Arts- 666 to 696.

28 Civ.C. Art 805

29 Civil Apeil Case No. 270/5, reported in the Journal of Ethiopian Law. Volume 3 No. 2, pp. 422

- 424. Note that tlis court opinion was given well over twenty five years bef6re the ratification of
the Convention in Ethiopia.



The decision 'was made on appeal from a ruling of a lower court that dismissed a
petition for approval of a contract of adoption0 on the grounds that no satisfactory
results would be obtained by allowing foreigners to adtpt Ethiopian children.

2.5. The C-jld's Right to Identity

Right from his birth, the place of a human person in his relation to other members
of society needs to be ascertained. It is in this context that a person's unity and
persistence of personality as member of a given social, cultural, ethnic or national group
is measured. This association is, in general, referred to as one's identity.

In view of this fact, Art. 7 of the Convention provides that:a

[T]he child shall be registered immediately after
birth and shall have the right from birth to a name
and the right to acquire a nationality.

States Parties to, the convention are required to ensure the implementation of these
rights in line with their international obligations and municipal laws, especially "where a
child would otherwise be stateless." Art. 8 hurther recognises "the right of the child to
preserve his identity including nationality, name and family relations..."

Likewise, the 1960 Civil Code of Ethiopia is replete with provisions dealing with
names and registration of civil status. It specifies that every individual should have a
family. name, one or more first names and a patronymic. The officer of civil status- of the
commune in which the child is born is responsible for registration of the child's birth.
Parents areealso bound to declare the birth of a child within ninety days following his
birth. The right to registration includes a child whose parents are unknown and who is to
be given two first names and a family name by the offiqer of civil status upon
registration.31 The Penal Code of 1957 also recognises registration and makes failure to
register the birth of a new-born infant an offence punishable with a fine or with simple
imprisonment.

3?

The implementation. of these provisions is, however, totally paralyzed by the
absence of institutions for registration of birth and by a transitory provision of the Civil

30 Civ.C.Art 804-
"1, A contract of adoption shall be of no effect unless it is approved by a court

2. Before making its decision, the court shall hear the adopted child himself, if he is over
ten years of age, and the person to whose custody the adopted child is entrusted, if such a
person has not given before hand his consent to the adoption"

31 Civ. C. Arts. 32 to 46.

32 P.C. Art. 623.



Code which prescribes that rules pertaining to registers of civil status are not to come into
force until a day to be notified by Order published in the Negarit Gazeta.33 Over three and
a half decades after the promulgation of this Code, this provision still remains transitory
as no attempt has been made by the successive governments to set up intitutions
responsible for registration of civil status. Given the present state of affairs, the rule is
rather non-registration. With the exception of some section of the polpulation in
metropolitan areas, it is common knowledge that a substantial proportion of the populace
do not even know the exact date of their births.

As regards nationality, the present law in force is the Nationality Law of 1930. 34

It adopts the jus sanguinis rule in which the nationality of parents or of one of them is
conferred on their children. Hence, any person whether born in or out of Ethiopia whose
father or mother is an Ethiopian is an Ethiopian citizen. But all other children living in
Ethiopia, whether or not they are born here, have problems in acquiring Ethiopian
nationality. Of course, foreigners who fulfil the stringent conditions laid down by the law
for acquiring citizenship by naturalization have the right to apply for Ethiopian
nationality. To file such an application, one has to be of full age and, as we have seen
above, fall age in the civil law is eighteen years. This automatically excludes 'children
from the category of persons tentitled to apply for citizenship by naturalization.
Furthermore, 'one must also show that he has been a resident in the country for a
minimum of five years, he has the means to earn his livelihood, he can read and write the
Amharic language and that he has not been convicted of any crime.

The Nationality Law of 1930 gives the Government the power to grant
dispensation from these conditions, but in doing so it must be convinced that the
applicant is a person of high importance or must have other special reasons, whatever this
may mean. These grounds are also highly unlikely to benefit stateless children,
foundlings of foreign origin or children born in Ethiopia of foreign parents who, for one
reason or another, are not in a position to acquire the nationality of their parents. They
are always exposed to statelessness, a problem clearly envisaged under Art. 7 (2) of the
Convention. Due to the absence of an effective system of case reporting in Ethiopia, it is
hardly possible for'any writer to research on how problems of this nature are being
entertained in practice.

33 Civ. C. Art. 3361 (1).

34 Consolidated Laws of Ethiopia Volume 1, p. 235. Art. 6.1 of the Constitution also provides that
"any woman or man either of whose parents is an Ethiopian citizen shall be an Ethiopian citizen."



3. Protection-of Child Rights

3.1. The Child andhis family

As the natural and fundamental group unit of society, the family deserves
protection by the state. This is recognised under Art. 16 of the UN Universal Declaration
of Human Rights. Similarly Art. 10 of the UN International Covenant on Economic,
Social and Cultural Rights adds:

The widest possible protection and assistance should
be accorded to the family, which is the natural and
fundamental group unit of society particularly' for its
establishment and while it is respnsible for the care
anLeducation of dendant children. (emphasis supplied)

That the child should be cared for by a supportive family, that he shall not be
separated from his parents against their will unless it is necessary to serve his best
interests, and that applications to enter or leave the territory of a State Party for purposes
of family reunification by a child or his parents must be dealt with in a positive, humane
and expeditious manner have also been provided for under Arts. 7, 9, and 10 of the
Convention. In this regard, it has been prescribed under Art. 5 that the responsibilities of
parents or, where appropriate, members vf the extended family or the 'community, in
providing the necessary "direction or guidance in the exercise of child rights" are to be
respected by States Parties.

Under the 1960 Civil Code of Ethiopia, just as under Art. 27 (2) of the
Convention, parents are primarily responsible for securing the conditions of living,
necessary for their child within the bounds of their abilities 'and financial capacities:
Apart from this immediate dilty, parents are responsible under the Civil Code for a wide
number of functions iri their capacity as guardia-tutors of the child. They have the right
to choose a name for the child. They fix Uhs residence, watch over his health, direct his
activities, supervise his social contacts and ensure that he is receiving a geheral education
which accords with his disposition,3 monitor his earnings and look after his other
pecuniary interests.

Be that as it may, however, the high sounding rules of these international
instruments and those of the Civil Code are,. more often than not, at odds with the hard
reality prevailing in , this country. Ther vicious circle of poverty exacerbated by recurrent
drought and ethnic strife makes it difficult and, at times, impossible to maintain
traditional family organisation, let alone implementation of these princiles. The ever>
increasing population of street children in the major-cities is a manifestation of this fact,

35 Civ.C. Arts. 34,265 to 312,



not to mention the relatively more difficult situation qf chil4ren in many of the rural aras

of the country. a*

Obviously, the multiplier effect of this state of affairs is reflected by the inability

of successive governments of Ethiopia to tackle those problems, even if we assume that

they have the will to do so. No serious and meaningful qffort towards creating public

awareness of child rights has beqn heard of. To date, we have not been fortunate to

wixss the existence of parenting skills programmes. The provision of Art 10(2) of the

Convyntion, which speaks of the duties of States Parties to rpdqr assistance to parents in

the perfrmance of their child rearing responsibilities, has not so far borne any fruit and,

as things stand now, seems unlikely to bear fruit in the foreseeable future.

3.2. Child Abuse and Neglect

In many societies violence against children, child neglect and child exploitation

within and outside the home are common phenomena that are usually overlooked.

Children in these situations are not only defenceless but also incapable of raising their

voict against the various forms of ill-treatment to which they may be subjected unless a

mechanism is divised by which they are to be protected.

A child whose civil rights are violated, who is maltreated, who is beaten or who is

exposed to cruel punishment or a child whose interests are not properly.protected by his

parents, by other members of his family or by responsible social organisations or

government institutions, may well be called an abused or a neglected child; The-

Sommissioli of an undesirable act against a child or the omission of an act which ought to

have been performed for him adversely affects his physical and/or emotional well being.

Hence, when an adult commits a harmful act or when he fails to discharge his duties

towards a child and when this act or forbearance operates to the detri ment of the rights

and interests of the child, it is generally agreed that the adult is responsible for child

abuse or child neglect.

The Convention, under Art. 19, obliges States Parties to take all appropriate

measures to protect the child from all forms of physical or mental violence including, but

not confined to, sexual abuse.

In the domain of the Ethiopian criminal law too, acts committed against the

child's inherent right to life and the security of persoh such as homicide, infanticide, rape,

child assault, child abduction and child prostitution are considered as serious offences

that may entail severe penalties. Depending on the gravity of the crime, the punishment

ranges from me an4 simple imprisonment to life imprisonment and capitaL puishLentW

Inits civil aspect, persons responsible for child abuse or child neglect may be held liable

to make goqd whatever damage their aptions or inactions have produced against the

interest of the child.



Just as they do for all other members of the society, provisions of the Penal Code
dealing with homicide protect the child's inherent right to life36 and this is, of course,compatible with Art. 6 of the Convention.

The typical form of child abuse is the one envisaged by Art. 548 of the Penal
Code. It states:

Whosoever, having the custody or charge of an
infant or a young person under fifteen years of age,
deliberitely neglects, ill-treats, over tasks or beats
him in such a way as to affect or endanger gravely
his physical or mental development or his health is.
punishable with simple imprisonment for not less
than one month.

In more serious cases, the law empowers the court to take an additional measure
of depriving the abuser of his family rights such as guardianship or tutorship. But the
same provision of the law exempts actions described as "The right to administer lawful
and reasonable chastisement" from the province of criminal acts. Art. 64(2) of the Code
also places "acts reasonably done in exercising the right of correction and discipline" in
the category of acts required or authorised by the law that do not constitute an offence.
Under the Civil CO too, the guardian has the right to inflict light bodily punishment on a
misbehaving child to ensure his dorrection and education. Likewise, a school teacher or a
ward attendant is deemed not to have committed an offence of physical assault if he
administers light corporal punishment on his pupil or child placed in his ward.37 These
provisions of the law are, of course, contradictory with Art. 19 of the Convention which
prohibits the commission of all forms of physical or mental violence against children.

Combating child abduction is one of the obligations of States Parties to the
Convention. Art. 35 obliges them to take all appropriate measures "to prevent the
abduction of, the sale of or traffic ix children for any purpose or in any form." In the
Penal Code of Ethiopia, too, the seriousness of child abduction did not go unnoticed. 38
T& perpetrator is liable to punishment with rigorous imprisonment not exceeding five
years. The penalty.may be aggravated upto twenty years where the act of aduction is
committed with the intent to take unfair advantage of the child, to use the child for
debauchery or prostitution, to exploit him or to hold him for ransom, or where the child k,

The Provisions dealing with homicide in the Penal Code are Art. 522 (first degree homicide), Art.
523 (homicide in the second degree), Art. 524 (extenuated homicide) and Art. 526 (homicide by
negligence). Under Art. 527 infanticide is taken as a slightly different form of crime from
homicide. The mother and all other persons involved in the crime of infanticide are punishable
under the law1

37 Civ. C. Arts. 267 (2), 2039 (3).

39 P.C.Art. 560.



held under conditions which are especially cruel. A child abductor is also answerableunder the Civil Code for restraint of liberty in which event he may be condemned tocompensate the moral and material damages sustained by the victim.39

Sexual abuse is yet another problem area considered by the Convention. Asapplied to the Child, sexual abuse may be an act involving a child in sexual intercourse orother sex related activities without his or her consent or without the full appreciation ofthe ensuing consequences. The child is either forced to participate in sexual acts or ' hisconsent is obtained by an illicit means. In this context, Art. 34 of the Conventionunderlines the duty of States Parties "to protect thf child from all forms of sexualexploitation and sexual abuse." Explicitly stated are the duties of all States Parties to take
measures to prevent:

1 . the inducement or coercion of a child to engage in any unlawful

sexual activity;
2, the exploitative use of children in prostitution or other unlawful

sexual practices;
3. the exploitative use of children inpornographic performances and

materials.
When we examine the provisions of the Penal Code. in light of these indicators,we find crimes such as rape, sexual outrage and child prpstitution which are all

punishable with rigorous imprisonment.4 ° As a child below the legal age of marriage41
is not in a position to give her consent to the sexual agt, the grguent of th abuser thatthe child has consented does not absolve him of his criminal responsibility.

The Penal Code also provides for the punishment of a person who refuses toprovide the allowances necessary for the maintenance of his children. Also a personexercising parental authority who "grossly neglects the children under his charge andabandons them without due care and attention to mortal or physical danger" is criminally
liable.42 The offender may in addition be deprived 6f his family rights and condemned to
pay damages to the child.

Civ C.Arts. 2042 to 2044.

40 P.C. Arts. 589, 594, 605, 606, 613 (2).

41 Civ C. Art, 581. The legal age of marriage is 15 for girls and 18 for boys.
42 P.C. Art. 626 (1) (a).

43 Civ. C. Art. 2052.



This', in brief, is how the law treats child abusers. Nevqrheless, quite a great

many commities in the c unty are not immune from-any and all forms of child abuse

and neglect. Vithin tfe home and outside, children are beaten, are ill-treated and

sometimes become victims of ether serious crimes. They are also abandoned by their

parentsfor a host of economic and social reasons. Young girls are sexually harassed and

raped in the rural areas and urban centers while, going to and coming from schools, while

running on errands, gathering firewood and fetching water. As there are no effective

institutions established to implement programmes designed to monitor violations of child

rights, the majority of child 'abuse and neglect cases go unreported and, at times,

unaccounted for: This is specially so when the abusive act or the negiect is committed by

parental authority.

In a rqpQrt 9n the situation- of 9hild rights prepared for ANPPCAN - Ethiopia

Chapter, the Police Qcitral Bureau is quoted to have reported 2040 child abuse cases in

the ten months betweein $etember 1992 to Jvne 1993. Among the major ones, it is

stated that 122 chil*n were murdered, 651 beaten, 49 sexually abused and 84 became

victims of attempted murder. The same report further discloses that 34 infants, out of

which 2 were found dead, were abandoned." In another report compiled by the Addis

Ababa Regional Police Headquarters for the period covering the six months from April to

Septtmbcr 1993, 2002 physical, sexual and emotional child abuse victims were
p 45-

The following case, which may help to dertonsirate the gravity and seriousness of

the problem, is reproduced as stated by the narrators of the above mentioned report

prepared for ANPPCAN, Ethiopia Chaptei.

According to the story gathered from the President and Prosecutor of the Western

Showa High Court, the accused had earlier been convicted of murder. Upon serving his

ten years imprisonment, he was released from prison and went to a local fortune teller

Kalicha to consult him on his future. He said he was told by the witeh-doctor that his

fortum would greatly improve'if he deflowers a virgin girl by the bank of an all-year

flowing river and slays her thereafter., He went to a woman of his acquaintance, invited

her to drink tella ( a home made beer) and when he realised that the woman was loosing

ground' owing to the effect of the beer, he took her eleven-year old daughter, saying he

would send her on errands. He led the girl to a river and did exactly what he was told by

the Kalicha. ,He left the dead body of the girl by the side of the river. It was later eaten

by hyenas. The, case was pending in the High Court when the report was prepared.46

44 Tilahun Teshome et al, work cited at note 21 above, part 2, Section 2.2.

I lbid ,see the appendix to the report..

46 Ibid, Part 2, Section 2.3. The report was prepared in January i994



3.3. ChiLabu

Todismiss in a cavalier way, as some do, the potential role
of child labour protective laws, or to make the pretext of
poverty and underdevelopment for the continued tansgression
of universally accepted values, is to accept the perpetuation of
universally condemned abuses.47

"Child" labour is defined to include both the economic practice of engaging

children in work and the social evils nsuing therefrom. A child engaged in any form of
economic activity is fst a child with al the needs of other children and then a worker.
. needs the opportunities that are. conducive to his physical growth and personality

development. As such, a constructive approaph to the problem of child labour must have
the nature of the child and his future needs as its premise.

When the participation of a child in the industrial, agricultural or informal sectors

of the economy conflicts with his physical growth and personality development, the result

is Qhild labour. The nature of the actual job in which the child is engaged, the danger to
which he is exposed, and the opportunities of which he is deprived by reason of his
involvement in an economic activity may well serve as indicators of the social evils of
chAd labour.

In recognition of the seriousness of this problem, the international Labour
Organisation (ILO) has adopted several conventions and recommendations to this dnd.
The conventions mainly regulate the minimum age for child employment and the

conditions under which children are to work. The most important convention, which
incortorates many of the ideas embodied in the earlier conventions, is Convention No.
138 of 1973.48

Pursuant to Art. 2 'of this Convention, the minimum age for admission to
employment within the territory of h State Party or on a means of transport registered by a

* State Party shall not be less than the age of completion of compulsory schooling and, in
any tase, shall not be less than fifteen years. By way of an exception, a State Party
whose economy and educational facilities are insufficiently developed is authorised to
reduce the minimum age to fourteen after qonsultation with organisations of employers
and workers where such organisations exist. For the types of employment that may
jeopari the health, safety or morals of young persons, Art. 3 of the same Convention
raises the minimum age to eighteen. Here again, national legislatures may reduce the age

.47 Opening address of the fbrmer Secretary General of the United Nations at the International Labour

Confe rence in 1981; quoted in Assefa Bekele, Child Labour Questions and Answers. published
in Child Labour! A Briefing Manaual, ILO, 1987.

4r 1.0, ntcaiemal abour Conention nd RcomendaWiqns, 1919-1981, International Labour
Office, Geneva, 1985.



limit to sixteen for similar reasons and in a similar manner as they would for the basic
minimum age.

Likewise, Art. 32 of the Convention recognises the rights of children:

[Tio be protected from economic exploitation and from
performing any work that is likely to be hazardous or to
interfere with the child's education, or to be harmful to
the child's health or physical, mental, spiritual, moral
or social development.

It also requires States Parties to set the minimum age for employment, to issue
regulations for the hours and conditions of employment of children, and to provide
appropriate penalties or other sanctions to ensure the effective enforcement of rules
pertaining to child labour.

Under the Ethiopian legal framework, both Proclamation No. 64/1975, which was
issued by the previous government, and the current law, Proclamation No. 42/1993,
prohibit the employment of children under the age of fourteen.49 In a seemingly direct
adoption of the principles laid down in Convention No. 138 of the IO, the current
legislation goes even further and provides for the prohibition of young workers from
engaging in hazardous occupations which, inter alia, include:

1. work on transport of passengers and goods involving extremely tiresome

activities;.

2. work connected with electric power generation plants, transformers or

transmission lines;

3. underground work such as mines and quarries;

4. work in sewers and digging tunnels.

Proclamation No. 42/1993 in addition prescribes the normal hours of work of
young workers as not to exceed seven hours a day,51

49 Labour ProclamatiopNo.,641975, Arts. 30(1), 25(1), Negarit oeta, 35& Year No. 11; Lb=

Proclamation NQ: 42/1993, Arts. 89(2), 48, Negarit Gazeta, 52t Year No. 27.

s0 See Arts. 3 (2) and 7(1) (a) of the Convention cited at note 48 above.

51 Proc. No. 42/1993, Arts. 89(3) (4), 90.



When, in viewvf these legal puaswt rs, we resort to thq hard reality prevailing in
Ethiopia, the objepe ee t9 t e Vo far aWay to N rqlisc4 in the imediat fturv.
Of course, given the =mpant unimployment situgtion, thq industrial sector does not face
Problems of manpower which Way tempt it to indulge in child labour. In the informal
act9r of the qonpmy, however, children constitute a substantial proportion of th work
force.

It may safely be said that almost all children over, five years of age in the rural
areas are engaged in the business of farming and livestock.herding. As the majority of
them are involved in activities in which members of their 9wn families are also engaged,
they may not be placed in the category of children subjeqte to economic exploitation.
But the work qither consume -their,school hotr r' leaves thm too exhausted tQ attend
school by claiming mugh of thqir time and energy which weul othqrwiso be utilised to

*stu(dy nd prepar their le son$.

In'the urban centers, children are ,engaged in domestic work as maid servants,
baby sitters or Vnadt boys. .They work as shoe-shine boys, as car-washers, as street
ve rs, wit taxis and mini-bvses and with quite a number of other small businesses.
With the exception of those that join the street-children population, which is increasing at
a very alarming rate,52 most of the parents of working children either benefit from their
work, o, to say the very least, accede to what their'children are doing. This is mainly
due 'to theact that many parents lack the means to feed,,clothc and educate their children
and is not due to ignorance of the fact that the short-term benefits of letting their children
work are far outweighed by the long-term deprivation to which they may be exposed, as-
some woul4 suggest.

The gravity of the problem of child labour is clearly stated in the 1992 Draft
National Programme of Action fqr Childrenand Women in Which the number of working
rhildlren, including street childrn in the informal segtor, is estimated to be, 78% of the
child pojpulationY,

In a paper presented to a symposium organized on the'occasion of the International Year of the
(hild in 1979, the number of Street Children in Addis Ababa was stated to be 3,000. In 1994,
estimates show that this figure had reached 30,000 indicating a ten-fold increase. See the work
cited at note 21 above, part three, Section 2.4. See atso the National Plan of Action (Draf) for

-Children and Women 1993-2000, Addis Ababa, Nov. 1992.

3 Ibid, Part three, Section 2,5.



3-4. Criminal Bespnsiili of the Xhild and the

Disposition of Juvenile Delinquents

The machinery of justice in a modem society differentiates between children who
are found to' have committed acts considered to be anti-social and adult offenders.
Treatment of the child is distinguished from that of the adult in at least three phases of
the judicial process:

1. in the consideration of criminal responsibility;

2. in the procedure to be followed during trial; and

3. in the application of disposition measures.

The verdict to be pronounced and the punishment to be imposed on the social
deviant, commonly designated as the criminal, to a great extent depend on his
responsibility; i.e., on whether or not he has the intellectual capacity to appreciate the
possible consequences of his actions.

Children under nine years of age are placed in the category of irresponsible
persons and are fully exonerated from criminal prosecutions however grave the acts they
have committed may be. Only the family, the school or the guardianship authority. may
take steps tp ensure their correction.54 This provision of the law is in accord with Art.40(3) (a) of the Convention which reminds States Parties of their duty "to seta minimum
age below which children shall 6e presumed not to have the capacity to infringe the penal
law."

Young persons between the ages of nine and fifteen years are responsible for their
.criminal acts but they are not subject to the same penalties and measures applicable to
adubs. Nor are they expected to be kept'in gustody in prisons with adult offenders.
Thee are pqrsons who are usually referred to a juvVnile delinquents, the special
procedures for thq trial of whom ar& considered bqlow.55

In the third category fall young offenders between the ages of fifteen and eighteen
years. As a rule, they are considered fMlly responsible for purpdses of criminal law. They
are prosecuted and tried under the ordinary provisions of the Penal and the Criminal
Procedure Codes but they may benefit from the rules on extenuation of penalties when
sentences are assessed for the crimes they have been convicted of. The law also provides
that in no case may capital punishment be pronounced on a person who has not attained

54 P.C. Art. 4 8Cnm. Art 52.

s5 'P.C. Art. 53.



the full age of eighteen.56 This provision, too, seems to be in harmony with Art. 37(1) of
the Convention, which prohibits the imposition of capital punishment or life

-imprisonment without a possibility of release on persons below eighteen year of age.

Next to responsibility, the other important point of consideration when dealing
with juvenile delinquency is the creation of specialised courts or other similar institutions
exclusively charged with the tasks of adjudicating young offenders, as opposed to the trial
of children in the ordinary criminal courts. Equally important are the special procedures
for conducting the trial and the setting up of institutions responsible for the care and
correction of delinquent children.

In full appreciation of this problem, the General Assembly of the United Nations
adopted the Standard Minimum Rules for' the Administration of Juvenile Justice,
commonly known as "The Beijing Rules", on Noverfber 29, 1985." These Rules lay
down the fundamental principles of juvenile justice, the procedure for investigation and
prosecution of juvenile delinquents, the adjudication process and the disposition measures
to be followed, the form of institutional and non-institutional treatment to be accorded
and the research, planning, policy formulation and evaluation measures to be undertaken
to address the various facets of juvenile delinquency.

The Convention also incorporates such basic principles of juvenile justice as the
right to special procedures in criminal prcgeedings, the right to be separatd from adult
prisoners, and the right of the child to maintain contact with his family. Tb generally
accepted rules of criminal proceedings such as the rule of non-retroactivity, presumption
of innocence, the right to confrontation, the right against self incrimination and the right
to review, are also specified under Art. 40.

In Ethiopia, too, the machinery of criminal justice embodies many of the7
principles. The Criminal Procedure Code prescribes the special procedures by which
trials ofjuvenile delin4uents are to be conducted, and the Penal Code provides the special
disposition measures to be applied. Although the same substantive law applies to both
adults and juveniles, the manner of committal for trial is different. Proceedings are to be
cofiducted in an informal manner and the juvenile may also be removed from the court

56 P.C. Arts. 56, 118.

57 Recmmended for adoption by the Seventh United Nations Congress on the Provention of Crime
and the Treatment of Offenders held at Milan from August 26 to September 6, 1985 and adopted
by General Assembly Resolutin 40/33; work cited at note I above.P.C. Arts. 161 to 182.



chambers where it is deemed undesirable that he should hear certain evidence or
conments.

59

If the juvenile is found guilty, the disposition measures provided for by the Penal
Code may be considered by the covrt. These may, depending on the gircumstances, be
orders for admission to a curative institution, supervised education, reprimand, school or
home arrest, or orders for admission to a corrective institution." Where these have been
applied and have turned out to be unsucqssfu, the pourt may sentence the delinquent to 4
fine which shall be proportionate to his means. Where the delinquent is contumacious,
the court may order corporal punishment if it is convinced that the punishment is likely to
secure his reform. The punishment, which is only to be inflicted on a Miale juvenile
delinquent who is ascertained to be in good health, is to be administered with a cane, The
maximum number of strikes is twelve. Under exceptional situations, where the juvenile
is' found to have committed an act normally punishible with a term of rigorous
imprisonment often years or'more or with capital punishment, he may be imprisoned in a
corrective institution or in a penitentiary.60

These provisions of the law demonstrate the general tendency to differentiate the
status of the delinquent from the adult criminal and to define his position in terms of the
scope und purposes of the special measures to be applied to him, rather than in terms of
la;s or social norms he is found to have violated. But the realisation of these objectives
depends toa great extent on the availability of the institutional framework for -their
implementation. For a population which is widely believed to have passed the fifty
million mark, there is only one juvenile Qourt with very limited manpower and financial
resources. Its' legal status is also contentious as no mention of it is made in the Code of
Criminal Procedure. A few years ago, a young man of thirteen was convicted of robbery.
by the Addis Ababa Juvenile Court and sei4enced to two years of confinement in a
corrective institution. When the accused lodged an appeal to the High and Supreme
Courts against this decision, the Public Prosecutor argued that as the Juvenile Court is not
recognised by the Code of Criminal Procedure, ft whole proceeding was irregular and
moved for a retrial of the case. But the Supreme Court rejected this argument and
confirmed the decision of the Juvenile Court. In so doing, the Court reasoned out that
although the Juvenile Court is rot mentioned under the Criminal Procedure Code, in
practice, it has been djudicating disputes of this nature for a long time and it would not
be appropriate to disregard its jurisdiction.61

59 For a disvussion on the disposition of young offenders see Stanley Z, Fisher, Crimina2t ca.
for Juvenile Qffenders in Ethiopia. Journal of Ethiopian Law. VL 7 No. 1. pp. 115-173.
P.C. Art 173 (a) (b).

61 Criminal Appeal Case No. 1027/81, Supreme Court, unpublished.



hi the ordindty court system, judges are required by th. law to summon persons
aid institutions for the purpose of obtaining information on the antecedents of the
delinq ent so as id arrive St a decision which would best serve his interests. But, apart
from the po~icd, W6 do it have itistitutions or social groups which provide such
information. The school system could be one stich institution. But again, it is far from

I§ifatory since it also, suffers from its own defclencies and since a great many childr&
ift the oIdmtry have little or no chance to attend schools in their lifetimes. The curative
and corrective ififlttftlons envisaged by the Penal Code have never been heard of except
the Remand Home in AddistAbtdb which can accommodate only a few hundred inmates.
To the knowledge of this writer, -at the very least, the prisons that have been

62
mushrooming unabated in the country do not have special cells for young offenders.

Nit JUVwdlc delinquency is one of the most serious problems, if not the most
s&ibus, to be k ldd if dmyy mealngful child welfare programme is to be undertaken.
TIV following information obtained from the National Police Headquarters serves as an
indi Akr of t gravity and magnitude of the problem,

In tie fefi morith between September, 1992 and June 1993,
1477 young 6ffenders were feport..., The reported crimes
range #ofl ftrder, 457 offenders (6.5%); beating and
bodily injury, 1,153 OtiAnders (21%); theft, 1,898 offenders
(34,66%) robbery, 346 offender, ( 6,32%); drug abuse, 24
omads, ( 91,04%); to several other minor offences63

The police also state that tese figures do not, in any way, represent the total
number of juvenile' offenders during the period under consideration as many offences go
unreparted;

4. CQudZ

Many of the laws in this c6untry -have numerous provisons on child rights, some

of which have been considered in this paper. The Constitution has an article to treat the

various facets of child rights which is an incorporation of widely accepted values of
Intefnational behaviour with respect to children.

That this is a positive move towards the right direction is undeniable. But if our

commitment to the realisation of the lofty ideals embodied in the United Nations
Convetion on the Rights of the Child is to extend beyond an avowaf of allegiance that

goes no further than experession in words, much needs to be done.

Art. 36(3) of the Constitution States: "Juvenile offenders, juveniles admitted to corrective or

rehablitative institutions, juveniles who become wards of the State, or juveniles in public or
pri#ate orphanages, shall be kept separately from adults."

" Work cited at note 21 above, part three, Section 1.8.

6 The Constitution, Art 36-
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Settlement of Matrimonial Dispts In Case Qf Divorce:
A Case Comment on Civil Ameal No.2133/78 ,

Bekele Haile Selassie*

Introducory Note:-

The litigation between the divorced parties in the case of Bruktawit Gebru v.

Alebachew Tiruneh did not involve just one matter. it pertaiied to several questions, such

as the custody and maintenance of children and the division of household furniture. The

parties also disputed the ownership of a dwelling house and the Supreme Court was called to

decide on issues affecting diverse matters.

However, this commentary focuses on that part of the decision relating to the dispute

over the dwelling house.

The commentary consists, of two parts: Analysis of the provisions of the Civil Code

relevant to the case and assessment of the decision in light of these provisions. It is made

with a view to making a modest contribution towards a better understanding of Ethiopian
matrimonial law.

* Assistant Professor, Faculty of Law, Addis Ababa University.

Decided by the supreme Court on Hidar 30, 1981; Please note that in this commentary, unless

otherwise indicated, all dates are given according to the Ethiopian Calendar,



1. Backgoun.

1.1. Preliminaries

When divorce spells the end of a marriage, more often than not disputes over

ownership of property are likely to ensue. According to Ethiopian matrimonial law,

adjudication of such disputes is usually a matter left to the discretion of the family

arbitrators? Under prescribed conditions, though, these disputes may come before'ordinary

courts foria final disposition.

The answer to the question of how to resolve disputes over the division of thq

matrimonial estate upon the termination of marriage appears to be quite simple. The

settlement may be made on the basis of either,

(i) what the former spouses have validly agreed on the pecuniary

effects of their conjugal union; or,

(ii) the relevant provisions of the Civil Code.

The spouses may regulate the pecuniary effects of -their union by a contract, of

marriage. Such a contract may be drawn up before the celebration of their marriage.4 It is

also possible for them to enter into an agreement of this sort after their wedding, provided

that they c tain the approval of the family arbitrators or the court.

2 In this commentary, unless mention is made otherwise, all articles cited are those of the Civil

Code of Ethiopia
Art. 728-Disputes arising out of divorce.

(1) Disputes arising out of divorce shall be submitted to the arbitration of the

arbitratiors who have pronounced the divorce.

Ordinarily, it is the family arbitrators who shall pronounce the divorce upon receipt of a

petition to'that effect from one or both of the spouses. (arts. 666, 668 and 678).

However, it js possible for parties to agree to have recourse to the arbitration of persons other

than the fanily arbitrators as mentioned in art. 728 (2)

Art 736-Appeal to court against decisions of arbitrators. The decisions made by the

arbitrators...may only be impugned before the court by alleging the corruption of the

arbitrators of fraud in regard to third person or the illegal or manifestly unreasonable character

of such decision.
Consult also art. 350 (4) and 351 of the Civil Procedure Code of Ethiopia.

Art: 627-Contract of marriage.
(1) The spouses may, before their marriage, regulate by a contract of marriage the

pecuniary effects of their union.
Art. 633-Contracts between spouses.

(a) Contracts made between spouses during marriage shall be of no effect under the

law. Unless they have been appvoved by the family arbitrators or by the court.



Where the spouses have a valid agreement on the pecuniary effects of their marriage,
it shall govern their-property rights.6 When their marriage is terminated, the matrimonialassets and liabilities shall be divided between the formerly married couple in accordancewith what they have validly agreed. If disputes arise between them, they shall be resolved by
giving effect to the terms of their agreement.7

In default of such a contract of marriage, the property relations between the spouses
shall be governed by Articles 647-661 of the civil code8 and when their marriage is
terminated, the relevant provisions determine the manner in which the matrimonial estate
shall be divided between the former spouses.'

Bruktawit Gebru v. Alebachew Tiruneh is one of the latter sort. The formerly
married couple concluded no agreement on the pecuniary effects of their conjugal union. It
isi therefore, expedient first to bring into focus those points of law that need to be kept in
mind while going through this comment on the case.

1.2. Personal and Common Propert' Distinguishd

The provisions of the Civil Code on the pecuniary effects of marriage provide for the
personal property of each of the spouses and the common property, of the matrimonial estate.
But only a circumspect, between-the-line reading of articles 647 and 648 together with article
652 affords a sure grasp on what the law regards as personal property, on the one hand, and
common property, on the other. An.explanatory annotation in point is made here:-

1.2.1. To begin with what seems simple, the law holds all the income and
salaries of spouses to be as common property 10 The rule applies to all

No contract of marriage exists without adherence to its formal requirements.
Art. 629-Form of Contract.

A contract of marriage shill be of no effect unless made in writing and
witnessed by four witnesses, two for the husband and two for the wife.

The right of the spouses to regulate their pecuniary effects of their conjugal union does not
mean that they have absolute contracutal freedom. It is restricted by the mandatory provisions
of the law Some of such provisions are found in arts. 628, 629, 631, 633, 690(2) and 691 -
695.

7 This is inferred from the reading of arts. 690 (1) and 683 (1) conjointly.

Art. 634-Legal regime.
Where there is no contract or the provisions of the contract of marriage or the contract made
between the spouses not valid, the following provisions shall apply
The words "the following provisions" as used in the above article mean the provisions on
personal and pecuniary effects of marriage, (Arts.'635 - 646 and 647 - 661, respectively).

9 See arts. 690 (1) in conjunction with art. 683 (2).I0 Art. 652-common property.

(1) The salariet and the income of the spouses shall be common property
see also art. 656



financial receipts of a recurrent nature, whether they originate
from labour, capital or a combination of both.'1 It applies regardless
of which one of the spouses is the actual r~cipient of the income or
salary.12

1.2.2. Whatever belonged to either of the spouses on or before their wedding
day shall remain in the real, of personal property.13 The rule covers both
immovables and movables whose acquisition predates the marriage
including financial receipts. Thus, one may not treat as common
property say, a flour mill, which was owned by the husband or the wife
before the celebration of the marriage on the sheer ground of conjugal
union.

Although the flour mill remains the personal property of the
spouse in question, the income arising from its operation may not be
treated as such. It falls within the domain of common property because
it is an income within the scope of Article 652.14

1.2.3. Gifts and bequests that come to the spouses may be regared as either
personal or common proyerty, depending on what is stipulated in the
act of donation or will. If the act indicates in a clear and unequivocal
manner the exclusion of one of th spouses fromthe liberality, the gift
or bequest shall be the personal property of the other. Conversely, the
absence of a clear and unequivocal stipulation to that effect warrants

The word "income" may be defined as "the return in money from one's business, labour or
capital invested; gains, profits or private revenue; the gain derived from capital, from labour
or effort, or both combined, including profit or gain through sale or conversion of capital" -
Blacks Law Dictionary.
If this definition is adopted, the sum which one of the spouses may get by chance such as
lottery, may not be regarded as common property.

12 Normally, the spouses receive their respective earnings and salaries (art. 654). But it is also

possible for one of the spouses to receive the salaries and income of the other upon
authorization. (art. 655).

13 Art. 647-Personal property not acquired by onerous title. The property which the spouses

posses on the day of their marriage.., shall remain their personal property.
14 Though such income falls in the domain of common property, its administration comes wider

personal property:
Art. 649- Administration of personal property - 1. Principle.

(1) Each spouse shall administer his personal property and receive the income
thereof.

See also art. 656 (1).

'5 Art. 647-property not acquired by onerous title.

The property which the spouses...acquire after their marriage by succession or
donation shall remain their personal property.
The foregoing has to be read in conjunction with art. 652 (3) which runs as follows:-

Property donated or bequeathed conjointly to the two spouses shall be cormnon
unless otherwise stipulated in the act of donation or will.



the inclusion of the gift or bequest in the province of common
property.S

Where doubts exist, the benefit must go to the spouse who
asserts that the gifts or bequests are part of the common property. The
reason for favouring such an approach is quite plain; the measure
safeguards the material interests of both the spouses on equal terms.

1.2.4, Whatever is acquired by an onerous title during marriage, shall come
under the realm of common property unless it is declared to be the
personal property of either of the spouses by the family arbitrators.

17

This rule is contained in article 652 (2) of the Civil Code-" The
provision is of special significance as it dispels all doubts which could
have otherwise arisen in connection with the interpretation and
application of article 648 (1) of the Code.

1.2.5 Article 648 (1) speaks of acquisitions made by an onerous title of a
personal nature during marriage.
Personal property may be acquired by onerous title in one of
the following ways:-

First, a certain item of property personally owned by one of the
spouses could be exchanged for another

Second, such property could be sold and the proceeds
therefrom could be used for the procurement of another property

Third, Monies belonging to one of the spouses personally may
be paid for that purpose.19

16 In the law of obligations, the wor."act" conveys two meanings:-

First it may connote legal operation; and Second it may refer to a writing that verifies certain
facts. The word "act" as employed in art. 652 (3) conveys the latter of the two meanings.

A thing is said tobe acquired by onerous title when one becomes owner thereof in return for
valuable consideration such as payment of money or rendition of services,

(Black's Law Dictionary).

Art. 652-Common Property-
(2) all property acquired by the spouses during marriage by an onerous title and

which has not been declared by the family arbitrators to be personal
property shall be common.

L9 Art. 648-2. Property acquired by onerous title.

(1) property acquired by an onerous title by one of the' spouses during marriage
shall also be personal property of such spouse where such acquisition has
been made by exchange for property owned personally or with Monies
owned personally or deriving from the alienation of property owned
personally



According to the Civil Code, no property acquired in one of the ways described
above may-be personal unless it is designated as such by the family arbitrators at the request
of the spouse concerned.20 Hence, where no declaration to that effect is made by the family
arbitrators, it shall be ipsojure part of the common property.

The above assertion is not without legal foundation. Not only by means of a
contrario reasoning implicit in the language of article 648 (2) may one be able to mAke that

out. It can also be easily learned form the explicit provision of article 652 (2) as noted at
1.2.4 above, The following illustration may throw more light on the matter.

Suppose, H. the husband of W. appropriated thirty thousand birr thanks to D's act of

donation which contained an unequivocal stipulation excluding H's wife from the liberality.
So long as H put aside the sum, it would remain his personal property. But if 1-1 expended it
on building a dwelling house, he would not be entitled to call it his own just because the
house had been constructed with his money The house would be the personal property of H
only if the family arbitrators declared it to be so. Otherwise, the house would be part of the
common property of H and W

Or, suppose,W, the wife of H was the owner of a flour mill on the day she married H,
The mill would continue to be her personal property. But should she exchange the mill for a
mini-bus, she would not automatically become the sole owner of the mini-bus. The mini-bus
would be treated as common property of H and W until she managed to secore'from the

family arbitrators a declaration to the effect that it was her personal property.

1.3. A Note On The Presumption of Common Property,

Article 653 (1) of the civil Code lays down the presumption which may be regarded
as the legal linchpin of the property aspects of the institution of marriage. Because of this

provision all matrimonial property shall be deemed to he common unless one of the spouses
produces proof that he or she is the sole owner thereof.21

The comprehensive nature of the presumption hardly calls for an elucidation. The

relevant provision begins with the words "all property" and contains no subsequent
qualification restricting the generic character of the phrase. Thus all movables and
immovables, no matter how and when they are acquired, fall within the scope of the
presumption.

The significance of this cardinal presumption for the settlement of disputes of a
proprietary nature arising from the termination of marriage need in no way be overlooked. It
serves as a point of departure in the adjudication of all disputes over the division of
matrimonial estate.

The presumption must be allowed a full application in the disposition of such
disputes. This is assured only by complete observance of the rules implicit in the
presumption. They are outlined here regardless of their simplicity

20 Art. 648-2 Property acquired by onerous title.

(2) The provisions of sub-art (1) shall not apply unless the family arbitrators, at
the request of one of the spouses, have decided that the property thus
acquired shall be owned personally by such spouse.

21 Art. 653- Presumption.
(1) All property shall be deemed to be common unless one of the spouses

proves that he is the sole owner thereof,



First, one need not look for evidence in favour of "commnon property" as the
prestinmption makes it totally unnecessary. Proof is a condition of personal property and not
vice versa.

Second, it is only the spouse who asserts sole ownership of a given property who has
the legal duty to adduce evidence in support of his or her claim. There is no onus of proof on

the spouse maintaining that the property is common. He must not be called upon to produce

evidence in support of his assertion.

Third, statements of the spouse who maintains that a given property is common need
not be used as a pretext to derogate from the presumption unless suchstatements amount to a

clear admission that the property in question is personal.

Fourth, the standard of proof to rebut the presumption must be the preponderance of

the evidence. Only persuasive arguments on the strength of proof must bar its enforcement.
In all other cases, its application must remain unaffected.

14. Proof In Relation To Personal Property

As has already been stated, everything in the matrimonial estate is presumed to be

the common property of the spouses. Hence, a claim to personal property has to be
substantiated with proof This is absolutely necessary

From the preceding discussion, one can easily learn that there are several grounds on" +'2

which a claim to personal property may be made.2 Either of the spouses may assert sole

ownership of a given item of property by alleging that.

. It was owned by him or her on or before the day on which the marriage
was celebrated.

B. It was donated exclusively to him or her after the marriage was celebrated-

C. It was bequeathed exclusively to him or her after the marriage was celebrated.

D. It was acquired by means of exchange of property which belonged to him or her
personally.

E. It was purchased with money owned by him or her personally, or,

F. It was acquired with money derived from the alienation of property owned
by him or her personally.

Whatever be the grounds, a claim to personal property requires the production of
proof. There is no personal matrimonial asset where there is no evidence to that effect. 3

The evidence required to substantiate such a claim may not always be of the same
sort. For instance, if H, the husband of W, alleges that he is the sole owner of a dwelling
house on the ground that it was owned by him before their wedding day, he will be called

2 See Arts. 647, 648 and 652 (3).

23 This is apparent from art. 653 (1) quoted at 21 supra.



upon to adduce proof to establiso the fact that the house belonged to him prior to the

celebration of the marriage. But on the other hand, if H makes the claim on the ground that

the dwelling house was bequeathed for his exclusive advantage, he will be required to,

produce the will that established this fact. Consequently, what the claimant must be called

upon to adduce as evidence has to be determined in light of the grounds for the allegation

having due regard to the provisions of articles 647, 648 and 652 of the Civil Code.

1.5 The Ordinary Rules For Liquidating pc uniary Relations Between The Spouses24

The ordinary rules according to which the pecuniary relations between the former

spouses shall be liquidated upon the dissolution of marriage are contained in articles 684, 685

and 689 of the Civil Code. They are summarised below.

1.5 1 Reclaiming Personal Property

Upon the termination of marriage, each spousc is entitled to reclaim (retake) in kind

the property owned by him or her personally. The right is, however, hinged upon the

requirement to adduce appropriate evidence to that effect. In the absence of such evidence, it

remains unenforceable.

1.5.2. Compensatory Withdrawal

Where the proceeds from the sale of an item of personal property is claimed to have

been absorbed in the common property, the spouse who proves such an allegation shall, upon

the dissolution of the marriage, be entitled to withdraw from the common property money

equal to the price of the personal property in question or things of value corresponding to it.

In the event both the spouses put in such a claim simultaneously, the wife shall make her

withdrawal before the husband. Here again, one need not lose sight of the fact that the

production of appropriate evidence is a requisite to the enforcement of the right.

1.5.3 Allotment of the Common Property

Each of the spouses shall be entitled to one half of the value of the common property

upon the dissolution of the marriage. Here it is worthy of note that the rule applies not only

24 These rules are called "ordinary" because the family arbitrators may set them aside in

exceptional situations. Where a petition for divorce is made by one of the spouses only or

where it is ordered for a serious cause imputable to one of them, the family arbitrators may

award the other spouse a greater portion or even the whole of the common property They

may also award to the latter property belonging to the former so long as the value of the

property so awarded does not exceed one third of the estate from whom it is taken. (arts. 692-

694). Desertion of the conjugal residence under the conditions prescribed by the law and

commission of adultery constitute serious causes of divorce imputable to a spouse. (art. 669).

Art. 684- Retaking Personal Property.
Each .spouse shall retake in kind the property which is owned personally by him
where he shows that he is the owner thereof,

26 Art. 685- Withdrawal beforehand from common property.

(1) [f one of the spouses proves that any of his personal property has been
alienated and that the price therof has fallen in the common property, he
shall withdraw beforehand there from money or things of a value
corrspnnding to such price.

(2) The wife shall make her withdrawal before the husband.



to the property which has been admitted by the spouses as common but also to that property
which has not been proved to be tinder the personall ownership of either of them.

A moment's reflection on the rules described above reveals that they are more or less
expressions of lhe presumptions of common property. What has been stipulated in article
653 (1), as regards the requirement of proof in relation to the existence of personal property
in the matrimonial estat.,, is reaffirmed by the provisions of article 684 and 685 in the context
of liquidation of pecuniary relations between the spouses.

2. The Decision of the Supreme Court

2. 1. .. ummary of Facts.

The Supreme Court was drawn to Bruktawit Gcbru v Alebachew Tiruneh by an
appeal made against the decision of the High Court. The latter reversed the decision which
had been rendered by the family arbitrators in favour of the appellant wife.

The litigants were married on Hamle 22, 1968. Their marriage ended on Megabit,21,
1976. It was terminated by a judgement of divorce rendered by the familiy arbitrators.
Although the dissolution of the marriage occurred in 1976. the litigants had been living apart
since 1972.

The property in dispute was a dwelling house. Construction began in 1973 and was
completed in the following year. The cost of building the house was estimated to be forty
thousand birr The appellant wife asserted that the house was an item of common property
while the respondent husband called ih exclusively his own.

2.2. Arguments of the I itigants

The respondent claimed to be the sole owner of the house alleging that it was built
with money that had been donated to him by a certain Miss Margaret Mattern, a resident of
Zurich. Switzerland.

According to a letter from the Commercial Bank of Ethiopia money was remitted
from Switzerland in the name of the respondent husband on five different occasions between
1972 and 1976. The total of the advances was 31,050.82 Birr

The appellant, on her part, asserted that the house was part of the common property
on the ground that it was not designated by the family arbitrators as the personal belonging of
the respondent pursuant to Article 648 (2) of the Civil Code. She maintained that the
respondent had failed in his duty to petition the family arbitrators to that effect on the basis
of the foregoing provision, and could not be the sole owner of the house.

27 Art. 689-Partition of Common Property

(1) Without prejudice to the provisions of the preceding articles and unless
otherwise provided in the contract of marriage or in a contract validly
concluded between the spouses, common property shall be divided eqully
between the spouses.



According to the appellant wife the house was constructed with money saved trom
the salaries of the litigants and receipts from the sale of books that had been published under
the authorship of the respondent husband during their marriage. She described the donation
as a mere fabrication of the respondent and Miss Margaret Mattern as a donor of his own
creation.

2.3. Ruling And Reasoningi of The Court

The court ruled that the appellant could not challenge the respondent with the
contention that the house belonged not to him personally but to both of them. Its reasoning
consists of inquiries made into three questions.

The first inquiry of the court was into what the litigants had contributed towards the

construction of the house in terms of labour. It sought an answer to the question, "Was the
house built through the joint effort of the litigants? or was it a result of the personal effort of
one of them?

Its conclusion was that no labour or effort of the appellant went into the building of

the house despite her allegation that the construction was executed in her presence at the site.

The court denied the appellant's allegation chiefly on the basis of what she had said

before the family arbitrators. While the case was pending before the arbitrators, the appellant
had declared initially that she could summon witnesses who would testify that she and the

respondent had built the house jointly. But after the family arbitrators had ordered her to
summon the witnesses, the appellant declined arguing that it was unnecessary for her to
furnish evidence on the foregoing point since the order was inappropriate.

In this connection, the court pointed out that the house was constructed after the

litigants had begun living apart, albeit prior to the pronouncement of the judgement of

divorce. It also underscored the appellant's inability to adduce evidence in support of her
allegation that she and the respondent were reconciled after they had commenced living
separately:

The second inquiry of the court was into the source of the money paid for building

the house. It sought an answer to the question, "Where did the money spent on the
construction of the house come from?

The court concluded that the house was built with the money sent by Miss Mattem
from Switzerland as a donation to the respondent.

The court took the foregoing position in reliance upon the letter from the

Commercial Bank of Ethiopia. It noted the appellant's failure to show the existence of
savings made by the, litigants jointly prior to the commencement of construction of the house
with a view to reinforcing its ruling on this point. Further, the court underscored her inability
to state the amount of the sum derived from the sales of the books as well as that portion of
the sum used for the construction of the house.

The third inquiry of the court involved the question of whether the house and, the
money with which it was built constituted common property. In short, it sought an answer to



the question "Could the appellant challenge the respondent's assertion that he is the sole

owner of the house on the basis of article 648 (2) of the Civil Code?"
The court held that the requirement laid down in article 648 (2) does not apply to the

respondent as the donation occurred while the litigants were living apart and rejected the

appellant's contention on this score.

The court maintained that it is only where the spouses live in cohabitation that each

of them shall be under a duty to make a petition to the family arbitrators so that the latter

may declare him or her to be the sole owner of a given item of property.

By way of justifying its position the court stated that article 648 (2) has no

application in the case where the spouses live separately because the spouse who makes a

petition to the family arbitrators to be designated as the sole owner of property will find it

impossible to secure the appearance of the other before the arbitrators as the latter will

always be unwilling to comply with the summons to discuss the matter.

The court used the appellant's remarks about the donation to buttress its position,

too. It maintained that the appellant had shown her reluctance to accept the donation in light

of Art. 2436 (1) of the Civil Code when she callea it fictitious.
28

2.4. Critilue

As noted above, the appellant asserted that the house was an item of common

property wjile the respondent characterised it as personal property. The court was called

upon to decide which of the two assertions was tenable at law.

2.4.1. To begin with, the court's inquiry relating to the question "Did the appellant

and the respondent expend joint effort on the construction of the dwelling house?" represents

an exercise in futility. This is because whatevjr its outcome, the question has no legal

significance for resolving the issue of ownership over the house which was built while the

litigants were still married.

The content of the Ethiopian matrimonial law in its present form does not reflect

even a tenuous connection between the so-called "joint effort" notion and the conception of
"common property of the spouses". No provision in the Civil Code enunciates that only such

items of property as are acquired by means of the joint effort of the spouses shall be treated

as common. Nor is it prescribed anywhere in the law that a piece of property acquired

durinmarriage by the exclusive effort of one of the spouses shall belong to the spouse in

question personally.

The appellant was within her right when she asserted that it was unnecessary for her

to submit proof showing that she and the respondent had jointly built the house. It was

indeed inappropriate to require her to furnish such evidence since the "joint effort" notion

has no legal significance for the disposition of the case.

2.4.2. As regards the source of the money with which the house was built, the following

criticisms may be made against the court's ruling. First and foremost the court may be said

to have abcepted what the respondent had alleged without sufficient cofroborating evidence.

28 Art. 2436- Acceptance by donee.
(1) A contract of donation shall not be compelete until the donee has expressed

his intention to accept the liberality.



As stated earlier, the respondent asserted that the house was built with money which
he had received from Miss Mattern as a personal gift. This assertion imposed on him the
burden of proving two facts successively.

1. He had to establish the existence of an act of donation consisting of money
made by Miss Mattem. 29

2. He had to show that all the expenses of putting up the house were covered with
the money obtained form the donation.

In the case the respondent did not discharge his burden of proof. One may ask,
"What about the letter from the Commercial Bank of Ethiopia?" True, this letter may be
regarded as proof of the fact that money was sent from Switzerland in the name of the
respondent. But it does not by any stretch of the imagination constitute an act of donation.
The letter from the Commercial Bank is not an instrument creating a liberality made by Miss
Mattern.30 Hence, its probative value can by no means be extended to the point of
establishing the fact that the money which came from Switzerland hand originated from an
act of donation. The sum could as well have been sent in consideration of something done by
the respondent for Miss Mattern: The court has given credence to the respondent's
allegation quite liberally to the neglect of the Code's stringent demand for the production of
convincing proof in relation to claims the object of which is personal property.

Second as explained at 1 4. above, proof is not a condition of common property.
Rather, it is a requisite to the existence of personal property in the matrimonial estAte.
Hence, it was incorrect for the court to attach weight to the appellant's inability to
substantiate the allegation she made concerning the source- of the money with which the
dwelling house was built. The fact that she could not manage to adduce evidence in support
of her allegation should not have been taken by the court as something which could make up
for the respondent's failure to discharge his burden of proof in respect bf his claim to
personal property.

Third, it is apparent from the decision that the court's ruling relating to the secqnd
question was influenced to a degree by the difference between the figures pertaining to the
money sent from Switzerland and the estimated construction cost of the house. Even on this
score, the court appears to be in the wrong. The gap between 31,000- and 40,000.- is so wide
in the context of the dispute that it becomes impossible to subscribe to the view that the
whole expenditure for the construction of the house came from Switzerland. The sum which
remained unaccounted for is quite substantial; it represents nearly 25, percent of the
estimated construction cost of the house.

2.4.3. Next attention is drawn to the court's ruling on the questi6n of whether article 648
(2) of the Civil Code was applicable to the respondent.

a) The applicability of the provision of article 648 (2) to the respondent must
have been determined withthe dwelling house as a frame of reference, But
the court seems to have overlooked this point. Its discussion shows that it
looked at the question with reference to the money that came from Switzerland
whereas the dispute between the litigants pertained to the ownership of the
house, not the money.

29 Art. 2447- Proof of donation

(1) whosoever alleges that a donation has been made shallprove its existence.

,o Se note 16 supra.



Article 648 (2) lays down the procedure that has to be followed by one
of the spouses for the purpose of establishing himself or herself as the sole
owner of property acquired during marriage by an onerous title. The house was
such property no matter how great the differences between the litigants overthe
source and characterisation as common or personal of the money used to cover the
cost of its construction. Hence, it was a mistake for the court not to have clearly
taken the house as its frame of reference in answering the question of whether article
648 (2) was applicable to the respondent.

b. As a corollary to the above, the court appears to have entertained the erroneous
view that donations fall within the scope of article 648 (2) of the Civil Code. As
mentioned above, the court maintained that the money was a liberality made for the
exclusive advantage of the respondent. With such a view one would expect the court
to declare only that the money was outside the scope of article 648 (2). But the court
went further and ventured to supply justification for holding the position that the
respondent had no duty to request the family arbitrators to designate him as the sole
owner of the sum which the court had already called a liberality. Thus, the way
thecourt treated the whole question may mislead one-into believing that donations
and bequests come under article 648, whose application is, in fact, limited to
acquisitions made by an onerous title.

c. In pronouncing its ruling on this question, the court mentioned the fact that the
litigants were living separately when the money came from Switzerland and
construed article 648 (2)as applying only to those spouses who live in
cohabitation.
It is erroneous to hold the view that this provision is inapplicable to the
spouses when they are living separately. There is nothing in the law suggestive of
such a restrictive interpretation of article 648 (2).
No doubt, husbands and wives are expected to live in cohabitation as a
a general rule. This does not mean that they are proscribed from agreeing to
live separately, however. In fact the law accords recognition to their right to
make such an agreement in explicit terms.31 Such being the case, the way the
court construed article 648 (2) lacks legal foundation.
Obviously, one may not legally equate the separation of the spouses with the
termination of their marriage.2 Hence the mandatory provisions on the pecuniary
effects of marriage, including article 648 (2), shall apply to the spouses irrespective
of whether they are living in cohabitation or separately.- They remain in force so
long as the conjugal union exists.

d. The court made a statement to the effect that the spouses will be unwilling to
comply with the summons which the family arbitrators may issue in the case
where they live separately and it is on this ground that it construed the provision in

question in the manner described above.

Art. 642-separation by agreement.

(1) The spouses may agree to live separately for a definite or indefinite period
of time,

(2) An agreement made to this effect may be revoked at any time by one of the
spouses, provided such revocation is not arbitrary.

The causes that bring about the termination of marriage are specified in the law.

They are:-
a) the death of one of the spouses,
b) court decision of dissolution and
c) divorce. (Art. 663).



This kind of reason* hard jffe the int tion adopted byte
court. Indeed it can not be *mtaindat the spouses who live in
cohabitation shall always comply with the summons issued by the family
arbitrators just because they live in cohabitation. The same may be said
with regard to the assumption that the spouses who live separately will always
refuse to honour such summons.

The reasoning of the court does not sit well in view of the judicial
competence which the law accords tthe family arbitrators over such affairs.
After all, they are not barred by the.law from considering the matter in the
absence ofthe spouse in question-and rendering the decision that they see fit.

e. As shown above, the court maintained that the appellant's description of the
donation as bogus was a manifestation of her reluctance to accept the liberality in
light of art. 2436 (1) of the Civil Code. This commentator fails to comprehend how-
the court could imagine that such an argument would butters its ruling on the
question of whether art. 648 (2) was applicable to the respondent, after having
already concluded that the donation was a liberality for the husband's exclusive
advantage.

The article cited as a basis of the argument is entitled, "Acceptance by
donee'.
It reads impart:- "A contract of donation shall not be complete until the donee has
expressed his intention to accept the liberality."

This provision is designed to help determine the time at which the
contract of donation is formed. What it says, in effect, is this:- when one
makes an offer to donate a thing to another, there shall be no c6ntract of donation
until the latter expresses his intention to accept the offer.
In contract law, it is in respect of an offer that one may speak of acceptance. A
proposition made by one person to another with a view to concluding a contract
will not acquire the character of an offer until A comes to the knowledge of the
latter. So longas such proposition is uncommunicated, it shall remain, in the
language of the code, a mere "declaration of intertion".33 Obviously, one is inno
position to express his willingness or unwillingness to accept a proposition that has
not come to his notice.

From the foregoing, the mistake of the cyurt should become evident. The
court must have first established the fact that anoffei of donation was made to the
appellant before affirming that she was reluctant to accept the liberality the
existence of which it had already maintained. As stated in the decision, the money
sent from Switzeiland in the name of the respondent was realised while the litigants
were living separately. Hence, it is not improbable that the appellant was kept in the
dark about the remittinces. There seems to be no way for her of knowing that an
offer, of donation existed in her favour, if at all it did.

If such is the case, it is inappropriate to say that the appellant had been
unwilling to accept the liberality of which she had not been aware.

33 At. 1687 - Declaration of intention.
No person shall be deemed to make an offer where:-
a) he declares his intention to give, to do or not to do something but does not make

his intention known to tbe beneficiary of the declratioi;

The case of "public promise of a reward" represents the only exception to the foregoing rule,
(Art. 1689).

- Q4



2.5. Concludinjremarks

It should be remembered that the construction of the house over which the
litigants were at odds took place while they were still married. From this
follows the incontrovertible assertion that it constituted what the law describes as
property acquired by an onerous title during marriage. According to the Ethiopian
Civil Code, such property shall be common. It shall be held as personal only upon
the production of the prescribed convincing evidence to that effect.

It is the family arbitrators who are vested with the discretion to designate
property of the above description as personal at the request of one of the spouses. A
request for such designation is decisive in that the property may not be called
personal in its absence.

The spouse who makes such a request clearly aims at the establishment of
personal property in the matrimonial estate. Therefore, the onus of proof is on that
spouse, Consequently, the family arbitrators must be furnished with convincing
evidence showing that the acquisition was made with onerous title of a personal
nature.

The spouse who makes the request has to rebut the presumption of
common property with such evidence. Inability to adduce the required proof
entails the application of the presumption.
Thus, wherever the spouse cannot discharge the burden of proof, his or her
request need not be granted.

The other cardinal point that has to be kept in mind in handling cases of this
sort relates to the time at which the request has to be made to the family arbitrators.
This commentator holds the view that it has to be while the marriage is still in
existence. If such request is put forth subsequent to the termifiation of the
marriage, it has to be dismissed as a request not made by a spouse; and the
property to which it relates must be held as common.

According to this commentator, the disposition of the dispute in Bruktawit v
Alebachew Tiruneh primarily turned on the question of whether the respondent
made a request to the family arbitrators to be designated as the sole owner of the
dwelling house while the marriage was in existence and managed to secure a
decision in his favour

The history of the litigation as recapitvlated in the first part of the
court's decision contains nothing indicative of this fact. The respondent made no
such request to the family arbitrators prior to the pronouncement of the divorce,

It was thereafter, when the dispute over the partition of the matrimonial
estate arose that he first brought the matter up. Even then the family arbitrators did
not uphold his claim. This was because of his failure to prove the fact that the
dwelling house was built with the money that he had alleged to have acquired
from Miss Mattern as a donation.

The Supreme Court's decision on the dispute relating to the ownership
over the house looks hardly tenable.

Serious legal errors were committed in adjudicating the case. The
import of the cardinal presumption of common property was overlooked. The
stringent requirement of proof in relation to a claim to personal property was
disregarded. Provisions were misconstrued and misapplied.
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Civil Appeal File No. 2133/78
Hidar 30/1981 E.C.*

Judges:- Kifleyesus Wolde Michael,
Dr. Kifle Tadesse,
Tesfaye Haile Mariam,

Appellait ........... Woyzero.Bruktawit Gebru,-

Respondent. " Ato Ale~achew Tiruneh

After having examined the file, we have rendered the following decision.

Dc's

The manner in which the appeal has come before this Court is as follows:-

In adjudicating the dispute between the present appellent and respondent, the family

arbitrators held: that; although the present respondent alleged that the house was built with the

money sent to him by Miss Margaret Mattern, he was unable to show that said money was spent

on the construction of the dwelling house; a spouse may not say that he is the sole owner of

property granted as a liberality unless the matter is brought to the attention of the family

arbitrators and the property designated as personal in pursuarice of art. 648 of the Civil Code;

that there is no third party that has made a request for the return of money given as a liberality

amrding to art. 691 of the Code; and that, consequently, the family arbitrators dismissed the

foregoing allegation of the respondent as a made-up story concocted for the purpose of retaining

:the property for himself to the exclusion of his wife.

They also held that, although the present respondent allged that he hadsold a house in

Gid& as @ell as motorcar and had household furniture, he could not prove that these tbok

pla befre he got married with the appellent.

Taking account of the fact that the petition for the divorce was made jointly, the arbitrators

'Idecided that the 'present respondent pay to the present appellant Bin 58,365.-- as the estimated

'alue of the property listed in the appellant's application was .-- Birr 116,730. Alternatively,

'they decided that, all their property be sold by the execution officer and the proceeds be equally

divided between the parties, should the respondent think that paying of the sum mentioned above

o'the appellent is prejudicial to him.

Regarding the custody of the children born of the marriage, the family arbitrators

cided tht they live with their mother and that their father see them, at his pleasure as it will be

bardly conceivable that it will be better for them to be in the hands"of the latter than in the hands

of the former. The present respondent appealed to the High Court against this decision.

The High Court heldthat the then appellent may not demand that the children be

entrusted to him just because he is their father. It maintained that he may make such request

only upon proving that living with their mother will be detrimental to their health and moral

welfare. Thus the Court upheld the ruling of the family arbitrators on this point, too.



In making its ruling concerning the dwelling house, the High Court noted that the net
aggregate amount of the monthly salaries of the parties does not exceed birr 700.--. It
maintained that it is hard to imagine that there could be extra money left for building the house at
a cost of -- Birr 40,000 out of this sum which may go no further than covering their monthly
consumption. One finds that this is specially so if one takes into account the brevity of the
period during which the parties had lived together

The High Court further pronounced that, although the respondent made an oral
submission to the effect that the then appel lent had sold books and brought money with him upon
his return from England, she was- unable to substantiate her allegation. It also maintained that
the issue had not been raised before the family arbitrators.

Concerning the appellant the High Court said that it was furnished with evidence
showing that Birr 31,057 78 was sent to him from abroad and held that the fact that this sum was
a personal donation was known. The Court stated that this sum was used for the construction of
the dwelling house as it can easily be deduced from comparing the time during which the money
was realized and the time during which the construction took place.

The High Court decided that the dwelling house is the personal property of the then
appellent, holding that a donatioh made to one of the spouses after'marriage is personal property
pursuant to art. 647 of the Civil Code. Accordingly, it.revised the decision of the family
arbitrators and, declared that the litigants bear their respective legal costs and expenses.

Aggrieved by the decision of the High Court, the then respondent submitted to this Court
an appeal written on Hamle 7/1978.

In her appeal, she alleged that it was inappropriate for the lower Court to have heard the
appeal taken from the decision ofthe family arbitrators as it Was in contraveition of art. 357 of
the Civil Procedure Code and as the jurisdiction over such matters belongs to the Supreme Court.
She stated that .the lower Court heard the appeal despite her objection and requested that its
decision be quashed for want ofjuri.diction.

Alternatively, the present appellent pleaded with this court that the decision of the High
Court be quashed since what the family arbitrators decided was not impugned before said Court
on any one of the grounds specified in art. 351 of the Civil Procedure Code.

Further, the present appellent pointed out that the High Court made its ruling with regard
to the dwelling house without going over file No. 572/74 which relates to the previous litigation
between her and the respondent and maintained that the Court would have understood the whole
matter if it did so. She stated that the Court would have realized how the present respondent
tried to disown his own child and would have discovered all the mishchiefs he did with intent to
make the motorcar purchased in her name his personal property including his attempt at
sinwlation for the purpose of showing the existence of a debt in respect of the motorcar if it had
looked into the file mentioned above. She asserted that the impropriety of the respondent's
-conduct in these matters is a clear manifestation 2f his ill design to appropriate the dwelling
house for himself on the basis of false allegations.

The present appellent made mention of the High Court's ruling to the effect that the
aggregate amount of the monthly salaries of the litigants may not be said to be sufficient to cover



the construction cost of the dwelling house and stated that it was wrong for the Court to hold
such a view having regard just to the smallness of the amount of their salaries and to the span of
time during which they had lived together. She argued that she and the respondent had lived
until Megabit 21/1976 as husband and wife ever since they got married by mutual consent and in
accordance with the spirit of the law. She submitted that the statement which the High Court
made in order to show that the dwelling house belongs personally to the respndent and its ruling
on this point wholly alters the decision it rendered as regards Civil Appeal file No. 572/74 as
well as that decision of the Supreme Court concerning Civil Appeal File No. 212/76.

The present appellent reiterated that she and the respondent got married on Hamle
22/1968. That the house was built in 1973 and that their marriage was terminated on Megabit
21/1976 by divorce.

The appellent maintained that the house was built by the joint effort of both of them as
her labour was expended on its construction and the income derived from the works executed by
the respondent including from the sale of his books'were used for that purpose.

The appellent alleges that theire was nothing that had been designated as property
acquired by donation made for the exclusive advantage of the respondent during their marriage.
She maintained that an alleged woman, quite unknown, was, subsequently pretended to have
donated money to the respondent to defraud of her interest. She contended that no inquiry was
made into the question of whether the woman who allegedly made the donation and whose words
are said to have been reduced in writing was an actual or fictitious person. Thus she maintained
that it was in contravention of the law that the High Court held the house belonged to the
respondent personally on the ground that it was built with mooey acquired by donation made
subsequent to the termination of their marriage.

The present appellent contended that a spouse may not be the sole owner of an item of
property acquired by donation unless the spouse in question secures from the family arbitrators a
declaration to that effect pursuant to art. 648 of the Civil Code. She maintained that the property
shall be the common property of the husband and the wife in the absence of such declaration.

The appellent stated that the High Court rendered the decision without having had no
regard to the facts and the law- She requested for its reversal and pleaded that the decision of the
family arbitrators be confirmed.

The respondent submitted a reply written on Hidar 20/1979. He stated that there was
nothing wrong in appealing to the High Court as it had competence to hear the case.

The respondent asserted that the files mentioned by the appellent were not examined by
the Court because they were irrelevant to and had no connection with the case.

He asserts that arts. 647 and 648 of the Civil code do not stipulate that money acquired
by donation may not be personal unless so declared by the family arbitrators, He maintained that
no provision in the law supports the appellent's statement to the effect that testimony and other
means of proof are inadmissible in such cases.

The respondent pointed out that he had proved that he had got the money as a, donation
from Switzerland while the appellent was unable to refute this fact. He also pointed out that she



neither claimed to be the beneficiary of the donation nor showed that the aquisition of the money
was attributable to otheauses.

The respondent contended that the house was constructed only with the rmdney he got as
a donation as he had neither savings in the bank nor had taken a loan therefrom for the purpose.
He further stated that the aggregate amount of the net monthly salaries of the litigants was not
more than Bir 700 within the short period within which they lived together.-- and that it was
only sufficient to cover the expenditure relating to house rent, food, maintenance 6f children and
medical costs. He argued that it il obvious that there could be no extra money left from their
monthly salaries for building the house whose estimated construction cost is Birr 40,000.

The respondent also pointed out that the house was constructed while he and the
appellent had been living separately, albeit before the termination of their marriage. He stated
that the appellent was nowhere at the cite of the construction while the work was underway and
maintained that the appellent's allegation to the effect that she had expended labour on its
construction is totally false.

The respondent asserted that he had no income other than his salafy. He admitted that he
had written books but alleged that he made no profit or gain out of them as they were published
by his employer (the Ministry of Education) for teaching purposes.

The respondent called attention to what the appellent said in relation to her participation
in the construction work before the family arbitrators. He pointed out that, on, 12/2/1977, she
orally declared before the arbitrators that she could call witnesses to testify as to her participation
in the work and on 8/3/1977, declined, arguing that she was under no obligation to submit
evidence on this point.

In conclusion, the respondent pleaded for the confirmation of the decision of the High
Court asserting that the appellent is submitting her appeal only with the intention to get enriched
unlawfully.

The appellent on her part, has submitted a counter-reply written on Tahsas 28/1979.

The respondent in his cross-appeal of Hidar 611979 requested for the reimbursement of
the legal costs and expenses he had incurred as well as the fee he had paid to a lawyer, stating
that this point was unduly skipped over by the High Court.

He further requested that either his children be entrusted to him as they are more than 5
and 10 years old or his obligation to pay for their maintenance be terminated should the appellent
refuse to entrust them to hirh.

The respondent stated that it was inappropriate for the High Court to let the appellent
have equal share in the matrimonial estate on the ground that she did not submit to the Court a
list showing the items of property. He pleaded that this ruling be reversed.

The appellent in her written reply of Megabit 2/1980 maintained that the cross-appeal
dealt with issues which had not been raised in previous litigations and requested for its dismissal
on this ground. She argued that his grievance relating to legal costs and expenses must not be



considered since he should have submitted the matter following the appropriate appeal procedure
rather than by way of cross-appeal.

With regard to the custody of their children, the appellent stated that they are well looked
after under her tutorship and their grandmother's guardianship receiving their lessons at St.
Joseph School and contended that they must not be entrusted to the respondent.

The appellent maintained that this court must not entertain the respondent's grievance
concerning the division o'f property. She asserted that an inventory was taken and the items of
property listed were attached pursuant to the order of the Awraja Court and that the respondent
raised no objection over the list upon the institution of this suit. Thus, the appellent pleaded for
the rejection of the cross-appeal.

The foregoing presents the arguments of the litigants and we have examined the file.
Firstof all we shall consider the appellent's contention which purports that the dwelling house is
common property and not the personal belonging of the respondent.

The facts that the appellent and the respondent got married on Hamle 22/1969 and that
they were divorced on Megabit 21/1976 by the decision of the family arbitrators are known.
Nevertheless, as confirmed by the oral admission both of them made before this Court during the
hearing held on Meskerem 2011981, they had began living separatelyas of the month of Tahsas,
1972.

According to the appellent's version she and the respondent were reconciled after they
had begun living separately, she had to live with her parents only because the house in which .he
respondent used to reside was too small and only until they could manage to build their own
dwelling house.

The appellent stated that she had secured a letter which indicated the amount of her
monthly salary in consequence of their plan to build a dwelling house although no deduction was
made from her salary on that account.

According to her allegation, the appellent was present at the construction site throughout
the duration of the work and used to pay wages to the labourers whenever the respondent was in
the provinces on account of field work.

The respondent maintained that it was in 1973 that the construction of the house
commenced and this was not denied by the appellent.

From the foregoing we learn that the construction of the dwelling house begun while the
appellent and the respondent had been living separately owing to the misunderstanding that arose
between them. We learn -that the misunderstanding subsisted until the divorce was pronounced
without the appellent returning to the conjugal residence.

- The appellent has alleged that she and the respondent were reconciled. Nevertheless, she
was unable to substantiate this allegation. It is, therefore, held that the construction of the
dwelling house began while the parties had been living separately though before the
pronouncement of the divorce.



Even if that was so, it becomes important to find out whether this house was built by the
joint effort of the appellent and the respondent or by the exclusive effort of one of them.

The appellent has made an oral submission that the house was constructed under her
supervision. Nevertheless, as the respondent pointed out in his reply, she did not summon
withesses who could testify in favour of her participation in the construction of the house in spite
of the family arbitrators' instruction to that effect. During the hearing held on Hidar 8/1977 by
the arbitrators, the appellent contended that the instruction issued on this point was inappropriate
as she had no duty to call withesses to verify her participation in the construction work. Thus
what the appellent declared before the arbitrators renders her allegation unacceptable.

Having ascertained that the appellent made no contribution toward the construction of
the house in terms of labour, we shall next go on to examine the source of the money with which
the house was built. The appellent's allegation is that it was built with the income obtained from
the salaries of the litigants and the sale of books published the author of which is the respondent.
Nevertheless, she could not furnish evidence showing the existence of savings which had been
made by the litigants conjointly prior to the commencement of the construction of the house.
Neithercould she tell the exact amount of the income derived from the sale of books nor state
how much of said income went in to the construction.

On the other hand, money was sent in the name of the respondent from Zurich,
Switzerland on five different occasions and a total of Bin 31,057.82 was paid to him by the
Commercial Bank of Ethiopia after the appellent and the respondent had begun living separately.
The Bank's letter that established this fact is dated 12/4/77 and bears on it the reference (IFPC
/ 588/84). According to the respondent, then, it is with this money which came from Switzerland
that the house was constructed.

As has previously been stated, the appellent asserted that the house was constructed with
income derived from the salaries of the litigants. She maintained that both the donation and the
woman who allegedly sent the money under the name Margaret Mattern were fictitious.

We have also noted the appellent's argument that the house may not be the personal
property of the respondent since, pursuant to art. 648/12/of the Civil Code, money acquired by
donation may not be personal unless it is so declared by the family arbitrators at the request of
one of the spouses.

As shown above, the house was not built with money that had been accumulated by the
litigants conjointly. It was not built with money obtained from the sale of the books or a loan
taken from the bank by the litigants conjointly either. If such is the case, the house, the
construction of which is estimated to cost Birr.40,000.-- may in no way be imagined to have
been built with money, other than that which was sent from Switzerland in the name of the
respondent.

Having held that the house was constructed with the money that came from Switzerland
as a donation, we shall now proceed to consider the question of whether it is possible for the
appellent to challenge the respondent arguing that both the house and the money with which it
was built constitute common property by reason of having not been designated aspersonal.



According to the appllent's assertion, the respondent may not be the sole owner of the

money which was realized during their marriage as it was not declared to be his personal

property by the family arbitrators at his request in pursuance of art. 648/2/ of thd Civil Code.

Nevertheless, it is in the case where the spouses live in cohabitation and a petsonal donation

occurs that the spouse in question shall, according to art. 648/2/, make a request to the family

arbitrators so that they may designate the donation as his or her personal property. There is no

such requirement in the case where the spouses. live separately and a personal donation occurs.

Where the spouses live separately, the one to whom the donation has not been made may not be

willing to appear before the family arbitrators even if the other requested that the former be

summoned so that the donation may be designated as personal. The appellent, who would have

been unwilling to discuss the request which the respondent could have brought before the family

arbitrators as regards the donation which occurred while they were living separately, may not

now be able to challenge the respondent, arguing that both the house and the money with which

it was constructed constitute common property on the ground that the money acquired by

donation was not declared to be the personal property of the respondent by the family arbitrators

at his request. In fact, the appellent's assertion that the house was not built with money arising

from an act of liberality and her allegation that both the donation and the doneress, Margaret

Mattern were fictitious demonstrate her refusal to accept the donation in pursuance of art.

2436/1/ of the Civil Code. They show that she has no right to raise all the arguments that she has

raised in this connection. There is, therefore, no reason for censuring the High Court's ruling to

the effect that the respondent is the sole owner of the dwelling house which was constructed with

the monekdonated to him personally.

The respondent had contended that the children who have attained 5 and 10 years of age

be entrusted to him. But here is no reason for taking them away from the appellent since nothing

detrimental has been alleged as regards their living condition and since they learn at so nice a

school as St. Joseph.

With regard to the respondent's grievance over the partition of the property, we hold that

it has not been made appropriately. At the time the appellent submitted her list of items of

property, the respondent alleged in general terms that she had included pieces of property which

did not exist in the matrimonial estate. In lieu of this, the respondent ought to have specifically

mentioned the items which the appellent included in her list despite their non existence in the

matrimonial estate. Therefore, he may not complain on the ground of no redress with respect to

what he has failed to deny in specific terms. The grievance he raised on this point is

unacceptable.

If the respondent alleges that it is to his prejudice to make the payment in cash, there is

no difficulty in apportioning the property.

The respondent has pointed out that his request for the reimbursement of his legal costs

and expenses as well as the fees he paid to a lawyer was skipped over by the High Court.

Nevertheless, the Court declined to give a ruling on this question having regard to the

'fact that the litigation is one of family matter. Even if it granted the request, it would have only

meant that the payment had to be made out of what would go to feed the mouths of the

respondent's own children for whose upbringing the appollent is entrusted. Thus, the High court

may not be criticized for having not tendered a ruling on the question of reimbursement of the

legal costs, expenses and fees.



In conclusion, we hold the decision of the High coaurt as appropriate and we confirm it in
accordance with art. 348/1/ of the Civil Procedure Code.

Let the parties bear their respective legal costs which they have incurred in consequence
of the litigation that has taken place before this Court.

Unless otherwise mentioned, all dates in the case are according to the Ethiopian (Julian)
Calendar-
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