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Tewodros I I and the Regime of Exra-Territoriality

under the Anglo-Abyssinian Treaty of 1849

Introduction Tamiru Wondimagegnehu

Tewodros II of Ethiopia is probably among those leaders.whose names are
.ssociated with as much curses as praises.One of thoseacts for which he definitely

deserves praise is his refusal to gve in to British.extra territorial right which was
bequeathed to him through his victory over Has Alir.* In its simplest sense the
regime of extra-territoriality was meant to serve as a vehicle of guaranting aliens
to live under the protection of their national laws even when they are in a territory

other than their own.

Tile pretext for such an arrangement has varied throkigh the ages. IT was
religious diference at first and as the years went by the protection of other in-
terests such as commerce.and trade crept into the list- Such a special protection
was needed, so it was alleged by the lackeys of the, regime, because the hos
coun.ies wih their inferior and retarded civilization lacked legal institutions
for the protection of foreigners in a manner consistent with the requirements of
cilization .

The regime of extra- territoriality, therefore, generally involved a so-called
civilized state on the one hand and a backward one on the other. In such a deal,
however, it was the so-called backward state, that was invariably the loser as
it was expected to make concessions on its sovereign right in return for nothing.

The striking of such a derogative deal with one power was enough to ex-
tend the scope of the treaty to include other states not party to it. This was
generally achieved through the application of the most favoured nation trea-
tment clause contained either in previous treaties or in newly concluded ones.2

Such an arrangement was, obviously, a limitation of the sovereignty of the
conceding state in more than one way. It meant, in many respects, the exclu-
sion, of the alien community from the jurisdiction of the state in which they reside
or work. It also enabled the consul or diplomatic staff of a foreign power not only
to usurp the judicial power of the host state, but also to apply his own legal sy-
stem in a country which at least in theory, is sovereign and independent.

Since a good part of the trade and commercial activities were conducted
by foreigners, such a treaty had also the additional effect of legislating such
sectors out of the control of the host state. It was, in short, a prelude to a bigger
loss which in many instances had resulted in the relagation of the host stat into
a status of a colony or a protectorate.

3

* See letters of lezodrOs and the treaty of 1849 which awe reprinied following the
articl as aclevan background documens Ediror)
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Not all leaders of the victim states were unaware of the heinous nature of

such an arrangement. Emperor Tewodros II of Ethiopia who reigned from
1855-1868 was one of those leaders who foresaw the evil consequences of
such a deal and stood squarely to oppose it. It was the first and the earliest
attempt to impose such an affront on the independence of Ethiopia. His consi-
stency was so remarkable in that he preferred death in his own hand, rather

than capitulate to British dictation.

Background to the Treaty of 1849

An outline of the history of the treaty, or that of Emperor Tewodros is be-
yond the scope of this short paper. What is intended here is to discuss and
point out some of the salient elements in the Anglo-Abyssinian Treaty of 1849
regarding extra-territoriality and to touch on some of the objections which were
raised by the Emperor. But to do that a sketchy presentation of the background
of the treaty as well as the personalities that were closely involved with it would
first be in order.

The history of the Anglo-Abyssinian Treaty of 1849 is in a way a history of

Walter Chichele Plowden. Walter Plowden was born on August 9,1 820-He went
to India at the age of 19 and joined the firm of Carr, Tagore & Co-, of Calcutta
which job he gave up 4 years later with a view to return to England. On his
arrival at Suez, sometime in 1843, he met Mr. John Bell, an ex-naval officer in

the British army, and on the spur of the moment decided to join Mr. Bell in an
expedition into Abyssinia with the aim of discovering the source of the White
Nile He remained in Abyssinia till 1846 when he decided to go back to England
via Massawa, and reached London in August 1847. His nearly five years travel
in Ethiopia had gained him the acquaintance and, indeed, the confidence of
some of the prominent chieftains of the time. Ras All and Dejach Wube were
among them. These two powerful chieftains were competing for the position

of king-maker-a position that not only gave the powerful Ras to decide on who

should be the king but also to act in the name of .the king without even caring
to consult him, Circumstances were in favour of All in the struggle, and upon his
departure in 1846 Plowden undertook to act as Ali's emissary to Britain. He wa s

accompanied by Aleka Desta as an envoy who, it is said, refused to proceed to

London from Cairo after his bitter experience of shipwreck in the Red Sea.4

Ras Ali's message was not serious in content, so much so that he did not

see the need even to put it on paper. With the envoy unwilling to go to England

and With the small presents intended for the Queen laying in the bottom of the

Red Sea, the task of conveying the oral nmessage to great Britain was entirely

left to Plowden. The purpose of the mission, as far as Ras Ali was concerned,

did not pass from a mere expression of courtesy. This is evident from Plowden's

own memorandum, which-states in part,5
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It is not to be supposed that the Ras

could have in view any more definite

result than a certain interchange of

courtesy, the consequent facilities and

protection that would be afforded by him

to English travellers.

But from the point of view of Plowden the mission had definite intent and

result. In the first place it had enabled him to travel to England and back at the

expense of the British government. In the second place it had augmented his

chance of having audience with the high ranking officials of the Foreign Office

providing him thereby with the residual oppOrtunity to advance his own views

on what Britain should do about Ethiopia and possibly to press for it. In the end

it was Plowden the British and not Plowden Ali's envoy that emerged. Great

Brittin was quick to act. Sometime in 1847 Palmarstone had decided to ap-

point Mr. Plowden British Consul in Abyssinia with his residence at Massawa.

After further consultation Plowden was givenhis directives and assignments

and was dispatched in January 1848 to Abyssinia, via Massawa, with a letter

for Ras Ali and draft of the treaty to be concluded "Without any material altera-

tions". Plowden was thus expected to accomplish mainly two tasks. The first

was to establish British consulate in Massawa and to serve as the first British

consul in Ethiopia from there; and the second was to get Ras Ali to agree to the

terms of the.treaty "drawn up in the name of the Emperor or in the joint name

of the Emperor and the Ras" and to have it "signed by both"'. Plowden had

equally succeeded and failed in both. His task was a success vis-a-vis Ras Ali,

but it was a complete failure vis-a-vis Emperor Tewodros.

In as much as the establishment of the Consulate as well as the designa-

tion of a Counsul did not arise from any bilateral accord between the two co-

untries, it was a unilateral act of Great Britain. The effect was, however, greatly

mitigated by the fact that the Consulate was to operate from Massawa, a terri-

tory then under Turkish jurisdiction.

Although Plowden was appointed the first Consul he was by no means the

first to advance the idea of Consulate in Abyssilna. Charles Beke claims the credit

for having put forward the idea as far, back as 1846. According to him the "idea

did not originate in any political object but in consequence of a suggestion

made by me in 1846 as to the.obtaining of agricultural labourers from Abyssin ia". 7

Palmerston hinges the reason on trade, and when Plowden insisted that the

Consulate be established on Ethiopian soil, he is said to have rejected the pro-

posal in these words: "'All we want is trade and Land is not necessary for trade. '

But, the purpose for establishing the Consulate, or the tasks assigned to the

Consul, seem to be far from non political or simplistic as claimed by Beke and

Palmerston. Past and subsequent events provide ample evidence to suggest

otherwise. The inter European rivalry, specially between Britain and France,
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which was evident from the intense diplomatic as well as religious activities

in the courts of several chieftains from Shewa to Tegrai had no doubt their

share to play. This was how Viscount Valentia, formerly Sir George Annesly,

raised the alarm as early as 1804 for Great Britain against the impending French

expansion in the region,

The crescent of Mohammed no longer indeed,

forebodes danger to christanity but the

equally terrible eagles of regenerated

France threaten universal destruction to

ancient establishments, and it is apparent

that their formidable master has more

particularly formed his plans against the

eastern Empire of England. it was for

the furtherance of this object that Egypt

was conquered - and it is a continuation...

to cultivate the friendship of the Arab

powers. Abyssinia is of infinitely more

importance than these, but fortunately,

France knew not that Abyssinia was accessible.
9

The Viscount urged Great Britain to take advantage as the first comer by

establishing relation with Abyssinia which in his words "will forever shut out

the French, but if weshoild neglect the opportunity, they will profit by our

folly... "The taking of Aden by the British in 1839, and the entrenchment of the

Catholic Mission in northern Abyssinia as well as the intense activity of the French

around Zeyla and Tajura weie not signs that could help to mitigate the feud

either.

This is also what one learns from the indignant reply of Plowden's brother

against charges of breach of duty levelled at Plowden posthumously by officials

of the Foreign Offce. According to him,

"The duties of the Consul were to watch

and counteract foreign intrigue-that

of France especially, to keep peace between

Abyssinia and Egypt; to obtain the abolition

of slavery and to establish and promote commer-

cial intercourse between Great, Britain and

Abyssinia." 10

At any rate, whatever may be the motive, Plowden was back at Gondar

early in 1848 not as a traveller as theretofore he was, but as Consul of the British

Government, and of course with a definite assignment.

Plowden's report to the Foreign Office indicates that he did not meet any

difficulty in presenting the gifts he was carrying for the Ras or in having himself

accepted as British Consul in Abyssinia. Nor was he challenged on the content

of the treaty which was unilaterelly drafted by the Foreign Office.
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One problem in connection with it was to track down Ras All to enlighten

him on the purpose and content of the treaty. Plowden states that he was greatly

assisted by his fellow countrymen John Bell who, having earlier enrolled him-

self in the service of the Ras, was holding a position of some prominence.

Finally, after 8 months of wandering with the Ras accompanying him on

his various campaigns, Ptowden was able to have the treaty signed by the Ras

and not by the King as directed by the Foreign Office on November 2, 1 849, at

a place called Ennawga, in the province of Gojam. This led Plowden to suggest

to the Foreign Office that a ratification of the treaty be addressed to Ras Ali

" to impress him with the reality of the transac'ion" and as a result the letter

of ratification was received by Ali on 1 March 1852 ".

The occassion of the signing of the treaty is vividly portrayed by Plowden

as follows:

... one morning, I went into his inner tent and has the treaty

read to him .by my scribe.

He kept talking to. his favourite shoo meree about a horse

that was tied in the tent and that was neatly treading me

under foot half a dozen times' (we all sat on the ground,

the Ras inclusive). On asking me some trifling question. in

answer, I begged his attention to what was being read, to

:which he assented, and yawned exceedingly - however, it was

got through some points having been explained and dwelt

upon by me. Where upon, the Ras said that he saw no harm

whatever in the document: on the contrary, that it was exce

llent, but appeared to him exceedingly useless, in as much as

he did not suppose as Abyssinia, was then constituted, that

one English merchant would or could enter it in ten years. He

then sealed the two copies, and gave his own to a favourite

debtara, with orders to take it to Debre Tabor, and lock it

up there." 12

But Ali was not there to stay for long. He did not stay long enough even

"to publicly proclaim the Consulate and the principal points of the Treaty" much

less witness its implementation. His demise came swiftly when his soldiers

were beaten successively by the forces of Kassa, his son-in-law, who was soon

to become Emperor Tewodros II King of Kings of Abyssinia. The succession

of events and the incredible decline of the Ras, who had signed the Treaty with

the assumed title of 'Ali Neguse Abesha' only four years ago was so fast as to

lead Plowden to inform the '3 Foreign Office that the Treaty with,Ras Ali was

" likely to become a nullity ". Ali knocked out of the scene soon after, Kassa

and Wube emerged as the principal contenders to fill the place vacated by

him. That too was not a duel which lasted long.
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The battle of Deresge between the forces of Kassa and Wube of February
1855 sealed off the fate of Wube and that of the Zemene mesafint (alias the
Era of the Princess, the period between 1769- 1855 in Ethiopian history).
Kassa, who emerged victoricus in successive battles, was not content with the
assumption of the fictiticus title of King-Maker, so much vaunted and fought
for by his predecessors. He was intent to deal with it decisively and to do that
he had to pierce the veil that separated the puppet king from the strong chief-
tain and unite them in the personality of one leader. And that was precisely what
he did when he was crowned and declared himself Tewodros II king of kings
of Abyssinia on or around II February 1855 at the church of Deresge Jt was the
beginning of the end of an old era and the commencement of new one.

With kassa installed as Tewodros at the helm of state power and withthe consequent confusion resulting from the war plowden saw it fit to remind
Tewodros of the Treaty he had signed with Ras Ali and of his postion as British
counsul in abyssinia

He was at the court of Tewodros in June 1855 at the behest of John Bel
who having changed side was even better off Cnder his new master.

The Treaty of 1849

But before proceeding into thata quick survey of the relevant part of the
treaty would first be in order.

The Anglo - Abyssinian Treaty of 1849 was concluded between the two
countries as a Treaty of Commerce and Friendship. "

it consisted of 19 Articles of which the first 16 and the last Articles were
substantially identical with the 16 Articles that constituted the Anglo-Shewan
Treaty signed on November 1 6, 1 841 iS between Sahle silassie king of Shewa
and Captain W.C. Harris at the Shewan Capital of Angolella.

These Articles mainly dealt with matters regarding the exchange of diploma
tic agents and the manner of conducting commercial relations between the two
countries as well as the amount of duties to be levied on imports and the manner
and the place of paying same.

But the basis of the relations between the two countries as stipulated in these
Articles were far from being reciprocal containing thinly veiled capitulatory
terms in favour of British interest in Ethiopia, The most derogative part of the
Treaty is, however, that provided under the magic '6 number 17.

The orignial text of the treaty was made in English and Amharic with both
versions appearing side by side on the same pages. The treaty contains no clause
or clue as to which of the two versions should prevail in case of conflict.
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But conflict, there surely was 1 And that appeared in the very heart of Art

17 in a manner that compromised the judicial power of the British consul.

The beginning and the last parts of the Article are remarkably in agreement

in both languages. But as if by design, the part dealing with the second jurisdic-

tional power of the consul appearing .n the middle of Article 17 of the Amharic

text was simply the antithesis of the English version. According to the Amharic

text was simply the antithesis of the English version. According to the Amharic

version that part ran as follows:

... and in all cases when disputes or differences shall arise between British

subjects or between British subjects and the subjects of Abyssinia or bet-

ween British subjects and the subjects of any other foreign power within

the dominions of His Majesty of Abyss3inia. the Consul of His Majesty of

Abyssinia or other duly appointed officer, shall have power to hear and

decide the same. ( Emphasis added.)

Two consuls seem to have been anticipated according to the Amharic version

of Article 17.

The first an English Consul, to try and adjudicate any crime committed by

a British subject any where in Abyssinia, and the second a consul of His Majesty

of Abyssinia to hear and decide disputes or differences involving British subjects

inter se or between British subjects and the subjects of the Abyssinian king or

between British subjects and the subjects of any other foreign power.

Construed strictly this allocation of judicial power came close to drawing

a line between criminal and civil jurisdictions. Accordingly, the judicial power

of the British Consul went as far as and no further than hearing and deciding

criminal cases in which British subjects are involved. -Shorn of his jurisdiction

over civil cases the British Consul as portrayed in the Amaharic version, is by

far weaker and meeker compared to what was anticipated in the English version.

The hero or the crook responsible for this disparity is not known for certain.

Whether it is a mistranslation, a slip of the pen or a purposeful deviation to

pursuade Ali, or to accomodate his wishes is equally unknown.

Plowden's account of the signing ceremony does not shed much light on

this problem. What is more , one finds no allusion to this disparity in the sub-

sequent communication between the two government regarding the Treaty.

But then, the following points may, among others help to hint that the dis- -

parity was a result of mistranslation or at any rate one not intended by Plowden

1. In the first place the Treaty was prepared in English and Plowden's

mandate was to have it signed by Abyssinian rulers " without any

material alternations. " The Amharic version, if an intended one, is

clearly beyound that mandate.

2. The appointment of an Abyssinian Consul by the Abyssinian King as

to hear and decide civil matters with British subjects appearing
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patios is by all means reasonable and plausible- But thedesignation of
such a person as consul and much more licensing him to carry out
his duties,

... without any interference molestation or hinderance on the part of
any authority of Abyssinia either before, during or after the litigation...
especially by an international treaty sounds a bit too outlandish.
It is difficult to anticipate other possibilities as the Treaty nowhere obliges
the Abyssinian king to designate an expatriate as a consul or to. reap-
point British Consuls to do the job for him

3 Plowden , who worked so hard to get the Treaty signed by Ali,
had it translated into Amharic by his own secretary. He also.used the
service of his secretary to have the Treaty read to All.

Obviously that was a golden opportunity for Pl6wden not only
to put forward to Ali the Treaty as proposed in its English version but
also to pursuade or beseech Ali to accept it.

This being the case it is hard to imagine that Plowden. of his own
free will, would , ,right from the start, weaken his negotiating
position by authorizing or instructing his secretary to soften and weaken
the Amharic translation of Article 17.

4. There is equally no hint or evidence to suggest that the Amharic rendi-
Tion of Article 17 is a result of a compromise between the two cont-
racting parties. Ali , who apparently sought noaid from his councillors
on the matter was, if anything unenthusiastic and least interested
in the whole idea of a treaty, He had to be begged by Plowden during
the discussion not to engage in triffling questions and attend to the
Treaty while it was being read to him by Plowden's scribe, Having
been read to Ali the Treaty

was- got through some points having been explained and
dwelt upon by me where upon the Ras said that he saw no
problem whatever in the document ... He then sealed the two
copies and gave his own to a favourite debtera, with order to
take it to Debra Tabor and lock it up there.

What plowden explained to. Ai, or whether his explanation touched upon
Article 17 is difficult to say. It is equally hard to say whether there was a meeth
ing of the minds between the two parties on Article 17 as Ali was affixing his
seal at the foot of the Treaty, even though that may not have been a point
significant enough to perturb Ali's passive mind. But as for Plowden he may
safely assume that when he walked out of the inner tent of Ali with his sealed
copy at hand, it must have been with a feeling of self- accomplishment fo-
having the treaty 'got through' exactly as directed. The English version of Artir
cle 17 reads as follows:
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His Majesty of Abyssinia agrees that in all cases when a British subject
shall be accused of any crime committedin any part of His Majesty's
.dominions, the accused shall be tried and adjudged by the British Con-
sul or other officer duly appointed for that purpose by Her Britannic
Majesty; and in all cases when disputes or differences shall arise bet-
ween British subjects, or between British subjects and the subjects of
His maiesty of Abyssinia, or between British subjects and the subjects
of any other foreign power, within the dominions of His Majesty of
Abyssinia, Her Britannic M ajesty's Consul, or other duly appointed
Officer, shall have power to hear and decide the same, without any
interference, molestation or hinderance 'on the part of any authority of
Abyssinia, either before, during or. after- the litigation.

According to the provisions of this Article the British consul or other Bri-
tish Officer duly appointed by Her Britannic Majesty for that purpose is empo-
wered':

1. To try and adjudicate all cases when a. British subject shall be accused
of any crime committed in any part of the dominions of His Majesty
of Abyssinia.

2. To hear and decide all " disputes or differences,, within the dominions
of His Majesty of Abyssinia.

() involving British subjects interse.

(b) between British subjects and tile subjects of His Majesty
-of Abyssinia, and

(c) between British subjects and the subjects of any other foreign
power.

One apparent loophole in.this Article is its failure to specifically provide
the venue where a British subject should take his complaint in the event he is
a victim of crime instead of its perpetrator. Considering the scope intended to
be covered by t he Treaty the loophole seems to have resulted from an oversight
rather than an act of deference to the local judicial system.

At any rate it would be most unlikely to expect that the narrow expression
of the first part of this Article would have had the effect of limiting the jurisdic-
tion of the Consul considering the fact that he was made by the Treaty an I ar-
biter ' over all disputes or differences" to which a British subject is a party.

Obviously, and for understandable reason, the Treaty is silent with regard
to civil cases in which a British subject and the Abyssinian, State'are involved
as parties.
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The assumption of jurisdiction by the British Consul or any other designate

over cases listed under Article 17 has the additional implication of deciding what

law to apply: In as much as nothing is provided with regard to the law he is tacitly

empowered to dispose all cases that appear before him in accordance with his

own national law. That in short means a total disregard of the prevailing cus-

tom or legal system-

The insulation effect which results from such an arrangement for British sub-

lects especially with regard to criminal offences is obvious. An act or omission

becomes a crime not because the local law or custom makes it so, but because

such conduct is declared crime under the British legal system. The net result is,

therefore, not only one of jurisdictional competence to the British consul

but also the application of the British standard of conduct in a locality with com-

pletely different setting. in short, a British citizen is.allowed to live in Abyssinia

under the legal norms of England simply because he is British, and by that fact

alone he is absolved from observing the Abyssinian norm of conduct to the

extent that such norm does not correspond to the British one.

This leaves no incentive to the British litigant to avail himself either of the

local law or of such developed custom as resorting to shimagles ( elders) to

arbitrate issues involving civil or criminal cases.

The rest three instances over which the British Consul or other designate

is given jurisdiction appear to foresee civil cases as the terms ", disputes or dif-

ferences"' contained in the latter part of the Article seem to suggest.

O these the last two give to the British Consul the right to piss judgement

over disputes that directly affect the rights of persons that are not British citi-

zens- Accordingly, the claim to jurisdiction by the British Consul over such cases

is made contingent on whether one of the parties is a British subject. Hence

the citizenship of the other parties as well as whether they appear as plaintiffs

or respondents in the case is totally disregarded. Implied in this is also the fact

that the non-British litigant had to travel to the locality where the British consul

resides in order to present his case instead of availing himself of the local dispute

settling mechanism. This in all probability would have had the tendency to

deter several Abyssinian plaintiffs from pursuing a case against a British

subject either from fear of incurring more expenses for the travel or to avoid

the complications they would likely face before an alien judge. Here again the

Treaty contains no hurdle to limit the discretion of the consul to apply the Bri-

tish legal system in the adjudication of the "disputes or differences" that are

brought before him.

That part of the Treaty which purports to give jurisdiction to the British

consul on nationals neither Abyssinian nor British goes even beyond the scope

of capitulation as it touches upon the interests of a third power.

The Treaty, which fails to provide the applicable law, is also silent on

whether or not appeal is possible from the decisions of the consul. Nor does it
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provide who hears such an appeal if one were allowed. Since the consul is
given the power tohear and decide cases that fail under his jurisdiction

without any interference, molestation or hinderance on the
part of any authority of Abyssinia either before , during or after
the litigation .....

it may be reasonable to conclude that neither an appellate jurisdiction nor appeal
from the decision of the Consul was anticipated by the Treaty. In addition, the
wording of this provision seems to conveniently extend the jurisdiction of the
Consul far beyond the realm of adjudication and stretch it deep into the
sphere of execution.

The Consul is further empowered by Article 18 of the Treaty
... To take charge of papers and property of a deceased British sub-
ject for the benefit of his lawful heirs and creditors without
any interference of the Abyssinian authority ....

Here again no regard is made as to the citizenship of the heirs and creditors
of the deceased British subject. The British Consul is once more again authori-
zed to apply possibly the British legal system in matters that are likely to involve
issues of conflict of laws.

Finally the strict observance of this lopesided arrangement is made by Ar-
ticle 19 the basis of the "continuance of lasting and permanent friendship be-
tween the contracting Sovereigns. " How long the Treaty was supposed to re-
main in force, or the manner of contracting out of the Treaty has not been pro-
vided by it.

That being the case, nothing less than mutual agreement would have ended
it. And to strike such an accord one has to rely on the generosity of Great
Britain which was most unlikely to be forthcoming in. the circumstances.

Tewodros and the Treaty of 1849

Plowden apparently met no problem in extracting such a major concession
from Ras Ali. 17 He was at the Court of Tewodros in '1955 not with a view to
renegotiate the 1849 Treaty or even. to seek the new sovereign's confirmation
on it. As far as plowden was concerned the Anglo - Abyssinian Treaty was
une chose fait accompli and Tewodros was duty bound to honour it. This
is what one gathers from Plowden's report of June 25, 1855 to the Foreign Off
ice. The relevant part of that letter reads:

The evening before the day fixed for my departure the King
sent to me to know the object of my coming. I replied that I had not
come on the part of the government or in any official capacity

but that as I was about to visit England, it was important that
I should know and report His Majesty's desposition respecting
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the establishment of a Consuiate and friendly relations generally,
I hinted also at what had been arranged with Ras Ali- "8

PModaen must have been taken by surprise by what the king had to say in reply
to irs assertive statement.

"I know nothing", retorted Tewodros, j of what Ras Ali may have done
... I have never heard of a Consulate under the former kings of

Abyssinia and this matter must be referred to my council and the prin-
cipal people or my court '" 9

Thus Tewodros had made his position about the Treaty very cle ir in an extremely
precise manner.

His reply at once invokes negative as well as positive grounds as his defence,
Negatively, he was disclaiming responsibility for a treaty of which he was u na-
ware or to which he was not a party in the first place The circumstances were
such that it ws possible for Tewodros to be literally unaware of the Treaty. 20

Even if he were aware of it Tewodros was not ready to honour it because
he vas not bound by what "Ras Ali may have done. '" This is understanda-
ble because Tewodros, who replaced Ali by force of arms.- was not ipso ]ure
bound by a treaty obligation of the deposed Ras as if he had succeeded to him
through normal constitutional process. Even if this latter argument of succession
were to be disregarded Tewodros was not prepared to recognize the Treaty
because he has 'never heard of a Consulate under the former kings of Abys-
sinia'" In short he refused the request for Consulate because it appeared to him
to be an "mnnovation" not known in the history of Abyssinia.

Thus Tewodros' disclaimer to be bound by what Ras Ali may have done
as well as his refusal to accept an institution theretofore unknown in the his-
tory of Abyssinia struck hard at once at both ends leaving thereby no room
for Plowden to manoeuvre.

Some of the points made by Tewodros were so anticipatory as to even co u n -

ter future British accusations. Thus writing on October 5, 1865 to Colonel Staton
Earl Russel states that the king,

so far from insisting on the observance of the Treaty of 1849 refused
altogether to recognize that Treaty. Consul Plowden was told by the
British Government in 1857 that the Emperor was bound in good faith
to recognize that Treaty and if he objected to any of its provisions he
should propose modifications. 2

But there are no hints to justify this statement from Emperor's reply as repo-
r Ie by Ploweden two years earlier; Tewodros was unequivocal about
his ob ections to the Treaty . He had made it crystal clear in these words:

I can not consent to a consulate as I find in the history of our

institutions no such thing.

102
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The messege of this firm stand was clearly received by Plowden, who took
it to mean " Tewodros feared the clause conferring jurisdiction on the con-
sul as: trenching on his prerogative" as reported to the Foreign office in Plow-
den's despatch of June 25, 1855.

No effort was spared by Plowden to extract the Emperor's approvaf of the
Treaty as far back as -1855. Intermediaries, in the personalities of John Bell, and
Abuna Selama, 22 Head of the Ethiopian Church, were used. Direct negotia-
tion between Plowden and the Emperor was attempted. And even territorial
concession was offered. Thus Plowden states,

I had ventured to hint that the sea- coast and Massawa might possibly
be given up to him on his consent.

All this to retain the Anglo- Abyssinian Treaty of 1849 lock- stock
ard barrel-

But Tewdros' position was one of principle. He was prepared and willing
to be on friendly terms with Great Britain. He, in fact had proposed to send Am-
bassadors to the great powers of Europe. But to this he attached one very iw-
portent condition and that was ' to treat with them on equal terms.'" 23

In view of some of the measures taken by Tewodros soon after his acces-
sion to power, his claim to parity seems to have drawn a sympathetic stance
even from Walter Plowden. Thus in his report to the Foreign Office Plowden
observed,

He has abolished the barbarous practice of delivering over murderers
to the relatives of the deceased, handing over offenders in public
to his own executioners to be shot or decapitated . . ..

He has placed the soldiers of the different provinces under the co-
mand of his own trusted followers, to whom he had given high titles
but no power to judge or to punish, thus in fact creating generals in
place of feudal chieftains more proud of their birth than of their
monarch.

As regard commerce, he has put an end to a number of vexatious ex-
actions, and has ordered that duties shall be levied only at three p1:. es
in his dominions.

All these matters cannot yet be perfect .. He has declared that ho
will convert sword and lances into ploughshares and reaping-hooks,
and cause a plough-ox to be sold dearer than the noblest wir-
horse. 24

The implication of this testimony by no other person than the British Co-
nsul himself does not help to justify Britain's claim to extra -territoriality for
ts subjects. On the contrary, it implicitly removes the ralson-d'etre for such an
arrangement by minimizing the need to give special protection to aliens living
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in Abyssinia. This meant that once in Abyssinia aliens, including Britons, were

expected to live and be judged in accordance with the norms of conduct pre-

vailing then in the country. Understandably Tewodros was not also prepared

to confer on a foreign Consul the very judicial authority which he even denied

his trusted generals to exercise.

In addition his refusal to acknowledge the Consul's jurisdictional right was

also a direct corollary of his claim to relations with foreign powers on terms

of equality. He had made it clear time and again that he would settle for noth-

ing less than equality. Thus Plowden observed in his report to the Foreign Office-

He is peculiarly jealous as may be expected

of his sovereign right and any thing that

appears to trench on them.

PLowden's observation is further butteressed by a statement which Tewodros

once made, presumably in jest, regarding his deal with God on this point.

I have made a bargain with God. He has

promised not to descend on earth to strike

me and I have promised not to ascend into

heaven to fight with him. 25

The demands for extra-territorial right to British Consul was manifestly

inconsistent with the Emperor's determination to exercise his sovereign right

to the exclusion of others including even God.

The Emperor was also not unaware of the ultimate implications of such

an arrangement as well as the excesses and abuses that result from it. Thus

writing early in 1866 Charles Beke, who was highly knowledgeable about

Abyssinia, justified the Emperor's refusal to acceed to British terms in these

words.

From his own subjects who had visited Egypt and the Holy Land as

well as from travellers of other nations, he had heard of the abnormal

privileges enjoyed by European Consuls in those countries and of the

abuses they have often given rise to, and he was determined, and no

one can blame him for it that within his dominions an imperium in

imperio, like that within the Turkish dominions should not exist. 26

To prove the veracity of Beke's observation one need only quote from the

Emperor's own speech which he made around September 1 863 on the occas-

sion of expelling M. Lejean, the French Consul in Abyssinia, as reported by the

Consul himself.

I know the tactics of European governments when they wish to acq-

uire possession of oriental states. They first send missionaries then

Consuls to support the missionaries then armies to support the Con-
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suls. I am not a Rajah of Hindustan to be hambugged in that fashion.
I prefer having at once to do with the armies. 27

This was of course nearly three years after the tragic and untimely death
of Walter Plowden in 1860 who, having failed to strike an amicable deal with
Tewodros, was on his way out to Massawa and possibly from thence to
England- His departure was undoubtedly with an extremely heavy heart con-
sidering the fact that in five years he did not even manage to be acknowledged
as a Consul by Tewodros much less secure any of the judicial and commercial
privileges embodied in the treaty of 1849.

The post vacated by Plowden was filled by Captain Charles Duncan Camer-
on whose appointment as "Her Majesty's Consul in Abyssinia" was announced
in London on June 24th 1860.

The Negotiation of a new Anglo -Abyssinian Treaty

The new Consul was despatched to Abyssinia with an introductory letter
dated February 20, 1862 to the King from Earl Russel. The letter failed to make
even a prefunctory reference to the controversial Treaty beyond introducing the
bearer as the new Consul succeeding the late Walter Plowden, 2

Even though the new Consul was to take up matters where the late Consul
had left them subsequent British backsliding with regard to its policy on Ethi-
opia must have made things a bit complicated for Cameron to revive the discu-
ssion on the matter with full force and certainty. Then suddenly an opportunity
presented itself to Cameron sometime in October 1862 while he was still in
Gojam. It was a letter from Emperor Tewodros urging Cameron to leave for
Massawa to find out and inform the Emperor whether he could "be able or not
to pass certain Ambassadbrs or Messangers" which the Emperor was anxious
to send to England. Cameron was quick in replying and this he did by a letter
dated October 22,1862 written in Gojam. He also seized of the opportunity
to revive the issue with-regard to the Treaty, which had remained practically a
dead letter since its signature thirteen odd years ago.

The new proposal, which Cameron put forward, was based on an entirely
new approach that called not for the confirmation but for the renegotiation of
the 1849 Treaty.

The relevant part of that letter which is quoted at some length below reads
as follows:

Having given your Majesty my opinion with regard to an Embassy...
there is only one point further to discuss with your Majesty; viz.,
whether your Majesty wishes to avail yourself of my being here to
make out a draft of a Treaty for the consideration of my Queen, which
if your Majesty thinks proper, can be signed conditionally, and notice
of it now sent on by me while the draft itself, with the provisional
signatures, can accompany your Ambassador.
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I have a copy of the Treaty made through Ras Ali, with the former

Fmperor, which can be mde the base of such a document if your

Majesty wishes, and I now send it you, with certain alternations for

your Majesty's consideration.

I may observe at once that I know that the points on which your Maj-

r'sty m de a difficulty with Mr. P[owden on this subi'ect were ,:-

1. The acceptance of a Consul.

2. If he were accepted, whether he should have jurisdiction

as agreed in the former Emperor's Treaty.

On the first point, I can only ask'your Majesty whether Mr. Plowden's

stay here was not a positive advantage in so far as he acted as a me-

diator and friend generally, but particularly as a protector to the un-

fortunate Abyssinian Tribes laid open to Egypt ... whether he did not

testify his anxiety by word ?,nd deed that your Majesty... should be-

come the sole master; lastly whether he ever showed a disposition to

do any thing contrary to the interest, honour or independence of Abyss;-

nia. I feel certain, too, that if English artisans were to come here, as I

have heard is your Majesty's wish, it would be impossible for them to

stay unless there was an officer of some kind either Envoy- or Consul to

look after them.

As regards a Consul's flying a flag, this is by no means necesgary

nor would my government even wish it if as I hear, your people might

misunderstand it-

In regard to-jurisdidtion by a Consul, this is in your Majesty's hand,

not ours, to decide. England wants to ensure justice and good treat-

ment to her subjects and nothing more.

If your Majesty can explain to our government what I believe

to be your Majesty's opinion viz., that such separate jurisdiction would

be impossible to carry out and is also unnecessary where the laws are

so mild as in Abyssinia this would be sufficient for the present-

But it seems to me that a few hours' conversation could settle

these matters either one way or the other.2 9

Henceforth the issue was not whether the Emperor was willing to acknow-

ledge the Anglo-Abyssinian Treaty of 1849 but whether or not he was willing

to negotiate a new treaty with Great Britain. No preconditions were set for the

new deal. Nor was any reference made to the provisions of the old Treaty to

oblige h-m to negotiate a new one. As a matter of fact the new proposal sug-

gested that the provisions of the old Treaty with some alterations be used as a

base lor the new treaty and that if "His Majesty so wishes." Thus the new pro-

posal which Consul Cameron put on the table was independent from and in no

way connected to the Anglo-Abyssinian Treaty of 1849. Implicit in Cameron's
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new offer was, therefore, his acceptance of the lack of force of the old Treaty

on the Emperor. That was, indeed, a major concession on the part of the govern-

ment which the Consul represented and a major victory for Tewodros as well.

But the march of events did not help to see the new approach through to

success. The Anglo-French alignment with Turkey-a Moslem state, against

Russia-a christian power, in the Crimean war had already made Tewodros

question his simplestic view that these two European Christian powers were

his natural allies in his relation with Turkey. Subsequent events did not help

Tewodros to regain his confidence on these powers. In fact from 1863 on

wards there were ample indications to suggest that the pendulum in British

policy had swung far enough to favour Egypt and Turkey at the expense of

Abyssinia.

Such vacillation in British foreign policy had even led some British officials
lo question the wisdom of having any treaty relationship with Abyssinia.

It was at this unfortunate moment of confusion that Tewodros despatched his

letter through Consul Cameron to the Queen of England."

The Consul having despatched the Imperial letter to the Queen via Aden

undertook late in 1862 on an extended excursion to northern Abyssinia which
also 'took him to the frontier territories of Egypt. Upon his return the air was rife

with rumours about Egyptian armies approaching the frontiers of Abyssinia
along those points- Yet, nearly nine months after its despatch, there was no

answer in reply to the letter which Tewodros sent through Consul Cameron to

Queen Victoria. Unknown to both Tewodros and Cameron Britain had in fact

decided to ignore the letter, and leave it unanswered.3 1 The atmosphere was
thus sour with suspicion and sense of insult on the part of Tewodros when

Cameron returned from his excursion around July 1863. And as if to add insult

to injury Cameron, under pressure from the Foreign Office, chose that unfortu-

nate moment to present his request to the King for permission to leave for

Massawa. It was on that occasion that the King is said to have confronted the

Consul with questions to the following effect.32

"Where have you been since you parted from Samuel(") in Bogos?

"Into the frontier province of Sudan."

"What for?"

To see about cotton and trade and so forth."

"Who told you to go there ?"

"The British Government."

"Have you brought me an answer from the Queen of England ?"

"No ?"

"Why not?"

"Because I have not received any communication from the Govern-

ment on the subject."
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"Why then do you come to me now ?"

"To request permission to return to Massawa.

"What for?"

"Because I have been ordered by the Government to go there."

"So your Queen can give you orders togo and visit my enemies the Tur-
ks and then to return to Massawa, but she cannot send a civil answer
to my letter to her. You shall not leave me till that answer comes."

Meanwhile the Emperor's effort to unite and reform the country had also
resulted in rebellions in many parts of his dominions, All this combined to lead
Tewordros to take desperate actions that resulted in far reaching consequences.
The extreme measure which he took in this regard was, however, the taking
of hostages of foreign nationals including Consul Cameron who was chained
on January 3, 1864, on charges of complicity wi h Egypt as well as for his
failure to produce a letter from the Queen in reply to his message. From then
on the issue was once more again changed from one of negotiating a new
treaty to one of securing the release of the hostages.

Several attempts were made by Great Britain to heal the rupture for which
it was partly to blame. The Queen wrote twice to Tewodros as if to atone for
past errors. An Emissary consisting of three men with Hormuzd Rassam at its
head was sent to negotiate the release of the hostages. Great Britain even
displayed a softened heart to negotiate a new treaty should Tewodros be
willing to release his hostages. But the concessions by Great Britain, either did
not go far enough or had come too late to convince Tewodros to relax his
hardened position. As a result even Rassam and his colleagues soon found
themselves sharing the fate of the very prisoners whose release they were sup-
posed to secure.

Ironically Tewodros indicated at one point that the hostages, Cameron
included, would be charged for their offences and be convicted in accordance
with the provisions of Lhe Fetha Neguest.34 

Thus the Treaty which purported
to exclude British subjects from the Abyssinian legal system and judiciary lacked
even the authority to save the very Consul who was supposed to be far beyond
the reach of Abyssinian law.

In this Cameron faired no better than Plowden for he too was home bound
without enjoying the status of a consul much less secure for his country
the realisation of the consular and commercial privileges contained in the Trea-
ty of 1849.

As a matter of fact great Britain made no official reference to the Treaty
of 1849 in its dealing with Tewodros regarding the hostages' case. It
made no attempt to indicate to Tewodros that the taking of hostage of the
British Consul and other British subjects was a clear violation of the terms of
that Treaty. Nor did Britain invoke the provisions of the Treaty as a justification
for the measure which it subsequently took to effect the release of the hostages
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None of the Queen's two letters to Tewodros made specific reference to

the Treaty. The first letter, which may be termed an act of intercession pure and

simple on the part of the Queen, called upon Tewodros, to release his hostages

as proof of this friendship towards Britain. The relevant part of the Queen's

letter ran as follows,

Your Majesty can give no better proof of the sincerity

of the sentiment which you profess towards us , nor

ensure more effectually a continuance of our friendship

and good will than by dismissing our servant Came-

ron . . . from your court . . 35

By the time the Queen wrote her second and last letter to Tewodros on Octo-

ber 4, 1866 the drift of events had taken a turn for the worst. As a result Tewo-

dros simply ignored the promise which he had recently made to release

the hostages, and detained all foreigners including Rassam and company.

The Queen, therefore, invoked this time moral as well as legal grounds to

justify her request for the release of the hostages, That letter which combined

persuasion with dignified reproof read in part,

Your Majesty must be aware that.it is the sacred duty, of sovereigns

scrupulously to fulfil engagements into which they may have

entered and that the persons of Ambassadors such as

our servant Rassam and those by whom theyare accom-

panied are among all nations assuming to be civilized in

invariably, held sacred. (We) invite Your Majesty to prove

to the world that you rightly understand your position among

sovereigns.
3 6

The Treaty which was ignored by the politicians was not resurrected by

men of war either. Thus we find Napier making no mention of the Treaty either

in his pre-emptive letter "To Theodorus king of Abyssinia" or in his proclama-

tion '-To the Governors, the Chiefs, the Religious Orders and the people of Abys-

sinia. 
7

The hostages case was finally resolved by the famous battle of Meqdela*

of April 10, 1868 between the forces of Tewodros and the expeditionary force

of great Britain under the leadership of General Napier. Napier's expedition was

a natural sequence in the chain of events as for as Tewodros was concerned

and could not have come as surprise for him. He was then at his lowest ebb

both in morzle and men. What he had was also no match both in number and qua-

lity to the superior expeditionary force which had travelled all the way from Bom-

bay with a resolve to conquer. With all odds pressing hard on him the option

left to Tewodros was either to meet Napier's army in battle or to meet Napie-

and avoid the battle. Tevcdros opted for the former and proved in deed hir

preferrence ' to do at once with the armies rather than to be hambugged" ins

to slow submission through peaceful and yet capitulatory process
3 8

Field Marshall Robert Napier was honoured with a statute at Queens Gate, in London

bearing the additional tile Lord Napier of Maqdala. beneath it.
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As could be expected it was Tewodros who lost the battle. But in losing

it he did not make himself available to the British Army to exercise that most

coveted right of dictaling the wishes of the victor over the vanquished.

With hind sight, it is possible that British dictation could have included the

Imposit;on of some sort of ignominious or capitulatory arrangement in Ethio-

pia. But Tewodros chose death in his own hands and late on the afternoon of

April 13, 1868 committed sucide rather than submit to the invading army as a

loser.

Conclusion

Yet Tewodros was not a lone loser, nor one who losrt something for nothing

either. His resolve had forced Great Britain to field 42.000 men supported

by 1 7943 mules and ponies, 2538 horses, 1759 donkeys 8975 bullocks, 5735

camels and 44 elephants at an appalling cost of nearly £9 million i.e,, £5 million

above what was estimated, against less than 7000 men of his own." In a very

practical way he had made the British realize that it takes the mutual and con -

sidered consent of at least two parties to make an equitable treaty He also had

under-scored his resolve that Abyssinia was serious in its claim to treat with

European powers, Britain included, on terms of equality and reciprocity.

In short his death signified at once his resolve and his defiance. These

messages did not pass unnoticed by Great Britain. Thus writing soon after the

war Napier stated,

The British Government (are) resolved not to retain any

consular Officer in Africa for the purpose of maintaining

communications with the rulers of Abyssinia..."

And as Rubenson rightly observed - aware of how dearly they had paid for

the attempt of their Consuls to plant the British flag in Abyssinia and so anxious

to avoid similar cases in the future " we find Great Britain actually withdraw-

ing its consular tentacles from Abyssinia and its frontiers-'

Tewodros was dead, But dead too was the Treaty of 1849 along with

British ambitions in Abyssinia. The diplomatic activity of Great Britain that span-

ned over a period of two decades had thus ended in failure. But the failure had

not been decisive enough to permanently deter Great Britain from seeking

extra- territotrial rights for its consulate in Abyssinia.

And when Great Brirain finally succeeded in securing such a right some

forty years later via the so called Kobukowski Treaty of 1908 it did so coming

under the shadow of France
2 and had to settle for terms that were far humb-

ler and modest than those contained in the Treaty of 1849.
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wrong against the King and we have received our jLtt reward. We thank the

King for having pardoned us and we piay to God that He my prolong the life

o- His Majesty, prosper his bingdom and subdue his enemics under him.' Tet-

udross did not attend the procdirng. Quoted by lleke, op. cit., p.2to-zIi.

3<. -\t, Moorehead t The is/ue \'eT (i98o., P. 2t8-

;6. ibid, p. 232.

37. bid, pp. 244, 245.

3S. When Napier demanded that Twodroes sirrend' his person to the commaider-in-chicf a' a

condition to the king's peaceful ovcrtut . afterthe first encounter between the two Arnies

'Iewiodros reic ted Nan/cr's conditi,,n outrightly is these words:

" varrior who has dandled strong s'n in hi' arms like enfants i ill never suffer

himself to he dandled in the arns ol othrs."

Quoted by Rubenson, -cit., p p. 265.

39. RuIbenson, op. it. p. 257.

4c. Quoted he Rubcnson, id, p. 273,

Ltr iid.

.2. See note 2 si wora. tor th - text i1 the "Pro ',v ecc A. Gingold Duprey De iP'nvasion h'!a Lib,ea-

i;,i De f 'thiopic (Par; s, 195;) Vol. I, pp. 426- 42g.

Irom The Amhtic ler, v/ r Thii eoiore of Ethiopia to Queent IP itoria astl H1r .He'r

S.iiov, hs finma >-lassic Astaw S: David I . AppleyarI in collabioaton with tdward I Tllcn-

dorlt *Published for the Briti' h Ardemy .v Oxoii I i niversity Press, Oxford, t0q79) pp . 1.;

21, j -[s. ( op_ s'ight c 1g The British Alatssy Reprinted bs pernission of The British

A.ademy.

We reproduced the Ic, ters here because we think they are good bas:ground docuineets to the

matter discussed in the main article EDITOR).



JOURNAL OF ETHIOPIAN LAW 114

The Amharic Letters of Emperor Theodros of Ethiopia

to Queen Victoria and her Special Envoy.

1. FO 1/10, fol. 161. Theodros to Victoria, n.d.

In June 1855 Plowden had travelled to Gondar to-undertake negotiations
with Theodore, in particular to try and persuade him to recongize the 1849
treaty signed by Britain and Ras All (I) Amongst other things the treaty had
sought to provide for the formal appointment of a British Consul to the Ethiopian
Court. Theodore, however, refused to recognize the treaty "on the ground that it
conferred judicial powers on Her Majesty's consul" (2). Nevertheless, Plowden
continued to press for recognition of the treaty, though'without success. By
September 1857, he had even been instructed that the clause about judicial po-
wers could be dropped if ndceisary, but this, too, proved to be of no avail. In
November Plowden enclosed with his despatches the following letter from king
Theodros to Queen victoria in which the Emperor still avoided calling him
consul.

This letter which (is) sent by the King of Kings, Theodore of Ethiopia- May
it reach the Queen of England, Victoria (3). How are you ? Are you well ? I, glory
be to God, am well.

I have received Mr. Plowden with love and friendship, understanding
that he is your envoy. That I have not sent a message until today is because I have
had neither rest nor tranquillity. But now, as you are a child of Christ and I am
a child of Christ, for the sake of christ I am seeking amity and friendship. Now
since Christ makes me rejoice when we ere at peace, I shall communicate all
my joy through Mr. Plowden, attaching to him a man of trust, so that we may
rejoice together.

2. Fo'1 /11, fol. 226, Theodore to Baroni, n.d.

The death of Plowden, at the hands of the rebel chief Garred ( 1), early in
1860 had been followed, less than a year latter, by the death in battle of Theo-
dore's other principal European companion and adviser. John Bell, known as
/iqa- makwas Yohannes (2). The following letter, written to Plowden's agent
at Massawa, Raffaele Barons(3), speaks of the avenging of the death, of the
two Europeans, the defeat of Theodor's main rival in the north, dajazmach (4)

Neguse, and reiterates the Emperor's intention of sending envoys.

In the na rr c1 !I c FU1r c'ic' cf1[e Fcn .r.d of the Holy Ghost, one God
King of kincs Tl-cccoie: Way it rccch Mr. Baroni (5). How have you been ?

'I h .h',e'> cousin pac, Rulenson, p. IS %, who descri'es Carred KN rffu as Theodore'
ncphcw) - ot. \Vaida Mgrryiam (ad. Monion Viditihet, pp. 22-3).
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I, glory be to God, am well.

Good tidings: by the power of God, things have gone well for me- I have
done away with the men who killed my friends, Plowden and John (Bell), and,
by the power of God, I have destroyed all I found on the battlefield, excep-
ting the women; not one did I spare. I at once pursued, went acros, arid,by
the power of God, killed the thief Neguse (() along with his army in the plain
at Aksum. As for you, come to me quickly. I am a man who will send the news,
of my happiness which God has done for me to my friend the Queen of England :
so come to me at once, as you are the one who will take the message on my
behalf. That I have kept until now ['qA - Mhkwas Yohannes's and Mr. Plowden's
men is because I intended that they should go together with you and with my
men "7)

3- Fo 95/721, fol. 126, Theodore to Victoria, 29 october 1862.

In the outumn of 1862, Theodore was faced with the growing thre;-t of ;4
Turkish presence on three fronts. The border with the Sudan was under pressure
from the Egyptians - the defeat of Neguse had brought Theodore face to face
with Turkish expansion along the Red Sea coast- and in Jerusalem the Turkish
authorities had sided with the Copts in a quarrel over the Ethiopian convent
there. Theodore felt he had to retaliate and to defend his country and his faith.
The new British consul to Ethiopia, Capitain Duncan Cameoon, tried, however,
to deter him from taking any action that would endanger the peace and hinted
that there was an understanding between Turkey and France, the latter hoping
to establish a base at Tajura. In order to clarify the situation and state his case,
the Emperor decided to write to several European rulers The following is the
letter that was sent to Queen victoria and which Cameron was meant to deliver:

" In the name of the Father and of the Son and of the Holy Ghost, one
God. King of kings, Theodore of Ethiopia, whom God in oneness and in Trinity
has chosen and enthroned.

(2) See, p. xii, r'0oot e r.

(3) Ss," hi ntry in Chi'c deLri, rea.

4 ) Commen.er of the ior', enior dignitary, coirt official.

(5 h-' PC, cic,

(6) Of- Cld'e dell'Eritrea, pp. 219-2'.
\Wakda Mazyam, pp. 23-4.

cltci c(I 23 Januan 186-
o.,espondence, no 31i Baron!i to 11LI5.-I1.
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May it reach Victoria, Queen of England. How are you ? I, glory be to God.

am well.

Since my ancesstors, the kings, have until now offended our creator. He

had handed their kingdom over to the Gallas and the Turks. But now, ever since

I was born my Creator has raised me from the dust and given me power and

pkced me over the kingdom of my ancesstors By the power of God, I have dis-

lodged the Gallas. But when I told the Turks to relinquish the soil of my fathers

they refused: and so, by the power of God, here I am about to struggle against

them.

I formed a great liking for Mr Plowden and for, /iqa - makwas Yohannes

when they told me there was a Christian monarch, e person, who loved( fellow)

Christians, and that they would introduce me to her, and when I thought that

I had found your friendship.

Death is unavoidable, and so some men who hated me, intending to vex me,

killed them ( i.e, Plowden and Bell). But 1, by the power of God, have extermi-

nated them, my mortal enemies, without leaving a single one, my own kins-

men (1). By the power of God, when seeking relations with you, I was troub-

led by the Turks holding the sea and refusing passage to my envo,, ; then Consul

Cameron came to me with a letter and gifts of friendship.

By the power of God, I rejoiced greatly when I heard of your well being

and your friendship. I have received the gifts of friendships which you sent me;
may God reward you on my behalf!

But now, preventing me from sendnig my envoy, together with Consul Cam-

eion, with gifts of friendship, the Turks will not let him cross the sea. So now,

send to me a message that someone should receive the gifts at such -and-such

a place. Consul Cameron should come with the answer for me

You have to come forward to my aid when the Muslims intend to ) poress

me, the Christian (2"). ,

Written in 7355, in the year of Luke, on the 20th day of the month of Tekemt

(5) in the town of Yebaba (4), in Go]j i am.

0!. Letter 2 absVe.
(2) An English translation in the PRO, attached t this letter, rendcrs tixstdiicuti sentence as

"Sue h,mw the Islam (sic) oppress the Christian", which ignores the structure of the Amharic
sentence. Rubenson, Si rz/l, p. 222, gives the trantsation. 'You too, allow yourself to be
oppressed with me (e. sharc my sufferings) when the Muslims try to oppress me, the Christi-
an". but see Ullcndorff's reiewofRubenq. ' in the Tims Lierarv .,ipplen it of , t December
1976 whete this rendering is questioned.
A b reach translation of a copi of this lcLer addressed to Napoleon I ll has :Majcste," verrcz-
wius froidement les musulmans oppressent les Chretiens."
In our opinion -I-.AI can, in the present context, onls is an impc atie while ht.,'i
(list sg. prefix-conj.) is the direct speech element iniroduced b fLA ' Once these aspects aer
apprciated, the rct falls into place: "When the Muslim says to me, the Christian. --I shall
attack you', you have to come fovard to my aid".

(3) 29 October 1862.
(4) Yebab (or lbaba' lies between the dikLilts ot A-.rwm -dor and Damiot. Iscnberg, )ciiortari,

p 203; Pankhurst, p- 142. ;
Dabtara Zanab, Ya-Tezwodros riti. p. 28:i9.
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Reference F093/2/1 XCA26336

The Abyssynian date the 24th day of Tekimit 1842.-

In Witness whereof His

Majesty of Abyssynia has hereunto affixed his seal this first day of March in

the year of our Lord 1852. Corresponding with the Abyssynian date the twenty-

second day of Yekatteet in the year of our Lord 1844.
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Treaty

of

Amity and Commerce

between

Great Britain and Abyssynia

Whereas commerce is a source of great wealth and prosperity to all those
nations who are firmly united in the bonds of reciprocal friends-ip; and where-
as the conclusion of a Treaty of perpetual Amity and Commerce between Abyssy.
nia and Great Britain, which has already been desired by their respective Sovere-
igns would tend to the mutual advantages of both countries; and whereas it is
desirable that the conditions should be specified whereupon the Commercial
intercourse betwixt the two nations should be conducted; now it is hereby dec-
lared done and agreed as follows, between Welter Charles Metcalfe Plow-
den Esquire, He Britttanick Majesty Consul to His Majesty of Abyssynia duely
empowered to that effect by Her Britanick Majesty and by His said Majesty of
Abyssynia on the other part.

Article I

A firm free, and lasting friendship, shall between His Majesty of Abyssynia
and His Successors on the one part, and Her Most Gracious Majesty Queen
of the United kingdom of Great Britain and Ireland, and Her Successors on
the other part.

Article II.

For the purpose of preserving and strengthening the friendly relations sub-
sisting between the two nations His Majesty of Abyssynia and His Successors
shall receive and protect any Ambassador, Envoy, or Consul, whom Her Britta-
nick Majesty or Her Successors may see fit to appoint; and shall preserve in-
violate all the rights and privileges of such Ambassador, Envoy or Consul.

Aiticle Ill.

Her Brittanick Majesty and Her Successors will in the issue m3nner receive
and protect any Ambassador, Envoy, or Consul, whom His Majesty of Abyssy-
nia, or successors may see fit to appoint, and will equally preserve inviolate all
the rights and privileges of such Ambassador Envoy, or Consul.

Article IV_

His Majesty of Abyssynia engages to grant to the subjects of Her Britta-
ck Majesty,in and to the produce and commerce of Her Dominions all favrous,
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privileges, advantages, or immunities, either as regards duties, imports or charges
or in any other respect whatever which His Majesty of Abyssynia has already
granted or may hereafter grant to the subjects, produce or commerce of any
other foreign country.

Article V.

An import duty of five for every hundred and no more may be levied and
received by His Majesty of Abyssynia and His Successors upon all goods and
merchandize imported by British subjects into the kingdom of Abyssynia for
sale either therein or in the countries beyond.

Article Vl.

This import duty of five for every hundred shall be assessed upon the current
value of the merchandize at the market place of Gondar and shall be paid at the
rate of five for every hundred either in kind or in specie at the option of the
merchant.

Article VII.

When said import duty shall have been duly paid, the importing merchant
shall be at full liberty to dispose of this goods at any place or places within
the territories of Abyssynia without any license being required for the removals
of the same and without any prohibition restraint or further duty or import of
any kind being imposed upon the buyer, and the importing merchant may if
he pleases carry away such goods to any other country or place, without any
license being required for the removal of the same and without restraint or moles-
tation or the payment of any further duty or import whatever.

Article Vill.

British Merchants shall be at liberty to purchase without the territories of
Abyssynia all such commodities as they may think proper to buy whether such
commodities are the produce of those territories or have been imported into
those territories from other countries; and the said merchants may freely export
the same without the payment of any duty whatever.

Article IX.

The subjects of His Majesty of Abyssynia shall have in the United King-
dom the advantages which are already enjoyed or which may hereafter be en-
joyed by the subjects of the most favoured nation; and no higher or other duties
shall be imposed on the importation into the United Kingdom of goods the
produce of Abyssynia, than or shall be payable upon the like goods the produce
of any other foreign country imported in.
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Article X.

A commercial intercourse shall be delivered and encouraged betwixt the

subjects of Abyssynia and of the countries beyond that kingdom on the one

hand and the subjects of Great Britain on the other.

Article Xl.

In order to increase and promote commerce between Abyssynia and Great

Britain, His Majesty of Abyssinia and His Successors shall encourage Merchants

of all Nations to bring the produce of the interior of Africa into the Dominions

of Abyssinia.

Article XII.

With a like view Her Brittanick Majesty and Her Successors will. protect

British Merchants in importing into Abyssynia such articles as may be needed

therein.

Article XIII.

For the better security of Merchants and their property His Majesty of Abys-

synia and His Successors and Her Britannick Majesty and Her Successors,

will respectively to the best of their power endeavour to keep and to secure

the avenues of approach betwixt the sea coast and Abyssynia.

Article XIV.

With a view to promote and encourage reciprocal intercourse between the

subjects of the Two Nations respectively, His Majesty of Abyssynia engages

for himself and His Successors that no hindrance or molestation shall be offer-

red to British travellers whether residing within the territories of Abyssynia or

passing through them for the purpose of visiting the countries beyond but

such travellers shall be protected both as to their persons and as to their pro-

perty.

Article XV.

The effects belonging to such travellers, and not intended for sale shall

not be liable to duty of any sort, and shall in every respect be held to be their

personal property and to be inviolable.

Article XVI.

The subjects of His Majesty of Abyssynia shall meet with no hindrance or

obstruction whilst residing in any part of the dominions of Her Britannick Maj-

esty and shall not be prevented from proceeding beyond these. dominious at

their pleasure.
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Article XVII_

His Majesty of Abyssynia agrees that in all cases when a British subject sha-
ll be accusod of any crime committed in any part of His Majesty's dominions,
the accused shall be tried and adjudged by the British Counsul or the officer
duly appointed for that purpose by Her Britannick Majesty and in all cases when
disputes or differences shall arise between British subjects or between British
subjects and the subjects of His Majesty of Abyssynia or between British sub-
jects and the subjects of any other Foreign power, within the Dominions
of His Majesty of Abyssynia Her Britannick Majesty's Consul or other duly appo-
inted officer shall have power to hear and decide the same without any interfe-
rence, molestation or hindrance on the part of any authority of Ahyssyni:i
either- before, during, or after the litigation.

Article XVIII.

If any British subject shall die in the territories of His, The British Cons
or in his absence his representative shall have the right to take charge of the
papers and property of the deceased for the benefit of his lawful heirs or cre-
ditors without any interference on the part of the Abyssynian authorites.

Article XIX.

Finally it is agreed that upon a strict observance of all the foregoing artic-
les and conditions shall depend the continuance of a lasting and permanent
friendship between the contracting sovereigns.

In witness whereof the present Treaty has been signed and sealed by the
above named Water Charles Metcalfe Plowden Esquire and by His Majesty of
Abyssynia.

Done at Ennowga the second day of November in the year of our Lord
one thousand eight hundred and forty-nine corresponding with the Abyssy-
nian date, thetwenty- fourthdayof Tekumt in theyearof cur Lord one thousand
eight hundred and forty- two.

Walter Plowden.

His Majesty of Abyssynia hereby certifies that he had received from Walter
Charles Metcelfe Plowden Esquire Her Britannick Majesty's Consul in Abyssynin,
the Ratification, by Her Majesty the Queen of the United Kingdom of Great Bri-
tain and Ireland , of the Treaty of Friendship and Commerce concluded and
signed between Her Britannick Majesty and His Majesty of Abyssynia on the 2-
nd day of November 1849 corresponding with the Abyssynia date the 24th
day of Tekumit 1842.

In Witness whereof His Majesty of Abyssynia has hereunto affixed his
Seal this the First day of March in the year of our Lord 1852, corresponding with
the Abyssynian date the twenty- second day of Yekkateet in the year of our
Lord 1844.
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THE LAW MAKING PROCESS IN ETHIOPIA

Post - 1974'

Part One

Law Making

Under the Provisional Military Government of Ethiopia

Shiferaw Wolde Michael *

This article tries to depict the process by which law was made in Ethio-

pia by the Provisional Military Government. In terms of time span, it covers

the period between September 12, 1974 and and September 12, 1987.

The process of lw making generally involves several stages- intiation,

elaboration and coordination,enactment and signing and publication. We will

tackle the topic in light of these items.

Most countries have written constitutions and these constitutions usually

regulate the making of laws-who makes them and the rules or procedures to

be followed by the law maker when it (in the case of a parliamentary

assembly ) or he ( in the case of a monarch ) makes laws. This was true of

Ethiopia from the early 1 920s up to September 12, 1 974.

The provisional Military Administrative Council did away with the Govern-

ment of Emperor Haile Selassie I and assumed full government powers on Sep-

tember 12, 1974, and by Proclamation No. 1/1974 suspended the Constitution

of 1955. 2 The Chamber of Deputies and the Senate ( Parliament ) were also

dissolved.3 Because of this the Constitution of 1955 renders no help in sho-

wing how laws are created in Ethiopia for the period after September of 1974.

The Provisional 'Military Administrative Council (Derg) has not issued any

law tht directly and exclusively deals with the process of making law. There

are, however, some laws that shade some light on the subject. The most import-

ant of all is the Redefinition of the Power of the Provisional Military Adminis-

trative Council and The Council of Ministers Proclamation No. 110,'1 977. Art-

icle 5(6) of this Proclamation provides that the Congress* of the Derg issues

Proclcmations. The power of enacting primary law (i e. Proclamations) belonged

to the Congress of the Derg. From Article 21' of the same Proclamation we know

that Ministers as well as Commissioners were given power rnot only to initiate

but also to enact regulations. Normally regulations are subsidiary legislation.

This is a very common practice. For example theTrade Unions Orgnization Proc.

lamation No. 222"/19826 empowers the Minister of Labour and Social Affairs

to issue regulations. Article 15 of the National Resources Commission

Establishment Proclamation No- 217 j 19817, gives the Water Resources

Commissioner power to issue regulations,
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The power to initiate legislation is also given to some non- governmental
agencies like mass organizations. Article 5(12) of the Trade Unions Organization
Proclamation No. 222/1 982 can be cited as an example. This Article reads:

5. Functions common to all Trade Unions

Every trade union shall, without prejudice to its duties and obligations
under the appropriate law, have the following functions:

12) Publicize and ensure the observance and proper implementation by
members of, laws, regulations, government directives and statements;
recommend, subject to democratic centralism , the enactment of
new labour laws and regulations and the amendment of those in
force. (Emphasis added.)

The All Ethiopia Peasant Association is also given some role in the
consideration of laws concerning the peasantry. This is clearly stated in Article

30(3) of the Peasant Associations Consolidation Proclamation No. 223/1 982."
Article 30(3), in part , reads:

3) to take part in the consideration of laws, regulation and directives con-
cerning peasants . . . ( Emphasis supplied.)

Central Urban Dwellers Associations are also given power to initiate and
in some cases, issue laws.9 The power to intiate laws is given to both chartered
and non- chartered urban centers. The relevant provisions concerning this point
are sub-articles 1 and 2 of Article 39. This Article reads as follows:

1) In the case of a chartered urban centre:

a) upon approval by the Council of Ministers, levy and collect,
urban land rent and service charges and urban house tax
and charges;

b) upon approval by the Council of Minsiters,issues and enfo-
rce laws pertaining to the administration of the urban centre,
the management of the property of the association, the secu-
rity of the urban centre and the health of the urban dwellers;

c) prepare and submit to the Government and, when approved,
implement the master- plan of the urban centre; adminis-
ter urban land in accordance with the approved plan;

2) In the case of a non -chartered urban centre:

a) prepare and submit to the Minister, urban land rent and ser-
vice charges and urban house tax and charges;
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b) prepare and submit to the Ministec and,when approved, im-

lement the master plan Of the urban centre, administer urban

land inaccordpnce with the approved plan .... (emphasis
supplied. )

The issue of whether the power mentioned in the above indicated Article
is given to the Associations in their capacity as mass organizations or local

government is arguable. The latter alternative seems favorable - i.e., Central

Urban Dweleers Associations are given such powers in their capacity as local

governments.

The Revolutionary Ethiopian Women's Association and the Revolutionary

Ethiopia Youth Association do not seem to have powers similar to those given

to the mass organizations discussed above.

Having looked at the laws governing the initiation and issuance of pro-

clamations and regulations, we will now examine the process of elaboration and

coordination, enac t ment, signing, and publication of proclamations and re-
gulations.

Laws are usually originally drafted by the concerned ministry or administra-

tive organ. Some laws that orginate from the decision of the Council of Minis-
ters or from specific order of the Head of State are prepared by the Legal Depar-

ment of the Office of the Chairman of the Council of Ministers.. Either way,

the draft law is sent to the Council of Ministers. The Secretary General of the

Council with the approval of the Deputy Chairman of the Council of Ministers,

either presents it to the plenary session of the Council of Ministers or sends it

to the Legal Committee of the Council of Ministers for its consideration. In

practice, we find that the draft legislation that are discussed by the Council of

Ministers before they are sent to its Legal Committee are the ones that demand

major policy decisions or , are those that have to be published urgently. After
deliberation on these draft legislation, the Council sends them to the Legal

Committee together with policy directives. Draft legislation that do not seem

to demand prior policy decisions by the Council of Ministers are, as stated above,

directly referred to the Legal Committee by the Secretary General with the ap-

proval of the Deputy Chairman of the Council of Ministers.

The Minister of Law and Justice is the Chairman of the Legal Committee

Other members, at the time of writing of this article are:

a) the Minister of Education1'

b) the Minster of Foreign Affairs;

c) the Deputy Minister of Finance;

d) the Deputy Minsiter of Mines and Energy;

e) a representative of the Office of the National Committee for Cent-
ral planning ;
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f) the Head of the Legal Affairs Department of the Office of the
Chairman of the Council of Ministers; and

g) the Minister or Commissioner of the Office sponsoring the draft
legislation.

The Legal Affairs Department of the Office of the Chairman of the Council
of Ministers gives clerical and technical services this Committee needs. It is

also this Department that does the redrafting, in case the need to do so arises
at this stage.

The draft approved by the Committee is sent to the Council of Ministers,
accompanied by a covering letter signed by the chairman of the Committee. In

the said letter, the main changes, if any, made in the draft by the Committee,
the controversial issues involved, if any , and the conclusions and recommenda-
tions of the Committee are explained.

There are some exceptions to this established procedure. Sometimes draft

legislation are referred to a committee specifically set up to study a particular
draft legislation. In other cases, the draft law may be referred to a joint Legal

and Administrative Committee or to a joint Legal and Economic Committee
of the Council of Ministers.

The Legal Committee or the special committee or the joint committee sub-

mit the draft legislation they have worked on to the Council of Ministers. The
Council discusses the draft proclamation, and if approved, it is sent to the Pro-

visional Military Administrative Council since it is the Congress of this organ

that has the power to issue Proclamations. 11 The draft proclamation approved
by the Provisional Military Administrative Council is sent back to the Council

of Min'sters which in turn sends it to the Office of the Chairman of the Council

of Ministers for publication in the Negarit Gazeta. The copy of the approved law

that is sent to the Council of Ministers is signed by the Secretary General of

the Provisional Military Administralive Council. Proclamations appear in the

name of the collective body-the Provisionial Military Administrative Council

(Berg). Alterations made by the Council of Ministers on a draft legislation un-

der discussion are incorporated or adjusted by the Legal Affairs Department of

the Office of the Chairman of the Council of Ministers.

Regulations, that is , subsidiary legislation, issued by ministers by virtue

of the power given to them by an enabling legislation, are not sent to the Pro-

visional Military Administrative Council for approval. Once they are passed by

the plenary of the Council of Ministers, they are directly sent to the Office

of the Chairman of the Council of Ministers for publication in the Negarit Ga-

zeta. They appear in the name of the Minister or commissioner that issued them.

The Legal Affairs Department of the Office of the Chairman of the Council

of Ministers handles the publication of laws in the Negarit Gazeta.
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SCHEMATIC PRESENTATION OF THE LAW (PROCLAMATION)
MAKING PROCESS UNDER THE PROVISIONALMILITARY

ADMINISTRATIVE COUNCIL

(EXCEPTION NOT SHOWN)

Provisiornal Military

Administrative Council

4

Office f the Chairman Plenary of the

of the Council of 5 Council of Ministers

Ministers

6 2 (b) 3

7 2 (a)
Office of the Council of M;nisters - Legal Committee

Berhanena

Selam Printing press

Sponsoring Ministry or Office
KEY

1. Sponsoring ministry (office) prepares the draft proclamation and sends
it to the Office of the Council of Ministers.

2. At the Office of the Council of Ministers, the Secretary General of the
Council of Ministers, with the approval of the Deputy Chairman of the
Council of Ministers, sends the draft proclamation either to the Legal
Committee (2.a) or the plenary of the Council of Ministers (2.b).

3. The Legal Committee examines and usually redrafts the draft proclamation
and sends it to the plenary of the Council of Ministers.

4. The draft proclamation passed by the plenary of the Council is sent
to the Provisional Military Administrative Council for approval.

5. The approved draft proclamation is sent to the Office of the Council
of Ministers.

6. The Office of the Council of Ministers sends this to the Office of the
Chairman of the Council of of Ministers.

7. The Office of the Chairman of the Council of Ministers sends it for publica-
tion in the Negarit gazeta
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Head, Legal Department, Council of Ministers, LLB., Faculty of Lao, AAU (HSIU); LLM.,
LLM., Columbia University.

I. The Law Making Processs in Ehiopia pre 1974 will be treated in another Article in the
near future.

2. Negarit Gazeta, 34th Yea No. I, Articles 5 and 6.
3. Negarit Gazeta, 34 th Year No. s, Article 4.

4. The organizational set up of the Derg consisted of the Congress, having all Derg members as its
members, the Central Committee, having forty members elected by the Congress, and a stand-
ing Committee consisting of Seventeen members elected by the Congress in both cases from
amongst the Derg members. (See Article 2 of Proclamation No, 1I/1977, 'Yegarit Gazeta,
36th Year No. 13;)

5. This Articles reads: Each Minister shall prepare and subnit to the Council of Ministers dra't
law.s necessary for the proper operation of his Ministry and for the proper carrying out of any
other matters confined to his jurisdiction. (Emphasis supplied.)

6. Negarit Gazeta, 45st Year No. 6s-

7. Negarit Gazeta, 41st Year No. 3.

8. Negarit Gazeta, 41St Year No. 6.

9. Negarit Gaeta, 4oth Year No. it
10. The Minister of Education is also the deputy Chairman of the Committee.
1i. See Article 5(6) of the Redefinition of Powers and Responsibilities of the Provisional Military

Administrative Council and the Council of Mini'tes Proclamation No. 110i/'977, Negarit
Gazetd, 36th Year No. 13 (1977).
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THE LAW MAKING PROCESS IN ETHIOPIA:

Post - 1974

Part Two
Law Making

Under the PDRE Constitution : Analysis and Proposal

Shiferaw Wolde Michael *

The process of making statute law is almost universally spelled out in the
constitution of countries that have written constitutions. The process involves
initiation, enactment, signing and publication. In some jurisdictions, another
important stage- revision and coordination also exists.

It is the purpose of this article to probe into the relevant provisions of thu
Constitution of the PDRE which was adopted by the Ethiopian people by
referendum held on February of 1987 and to, find out the steps in the process
of law making thereunder.

Initiation of legislation

The genesis of the process of making law is the stage of initiation. The role-
evant art'cle of the PDRE Constitution on the initiation of legislation is Atrticle
71. According to this Article, the following h-ve the right to initiate legisla-
tion:

the Council of State

the President of the Republic
- Commissions of the Nationrl Shengo

- members of the National Shengo

- the Council of Ministers

the Supreme Court

the Procurator General
- Shengos of higher administrative and autonomous regions , and

- Mass organizations through their national organs.

The right to initiate legislation means not just the right to propose legisla-
tion, for this can be done by individuals or institutions not included in the list
under Article 71 .It rather is the right to present the draft legislation to the enact-
ing organ be it the National Shengo, the Council of State, the President of the
Republic , or the Council of Ministers. A concerned individual may, for example
propose draft legislation on protecting the envi;onment. Yet he does not have
a constitutional right to have it included in the agenda of the National Shengo.
He can, however , submit his proposal to any one of the organs specified in
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Article 71 of the Constitution and should such be endorsed by any of the organs

it can be submitted to the organs empowered to enact laws by the Constitution.

The initiated legislation could be of the type of law that has to be issued by

the Shengo, in which case it becomes a Proclamaiion ' or by the Council of

State as Decree law' or Special-Decree- law 3 or by the President of the Repub-

lic as Presidential Decree law4  It is also possible that initiated legislation may

have to be issued in the form of regulations by the organ in whom the

Constitution has vested the power to do so.

Enactment

The enactment stage in the law making process is when a bill ora draft law

is authorized to become law. Under the Constitution of the PDRE the enact-

ment of legislation is clear for certain types of legislation and is not ;o in the

case of others.

This problem can perhaps best be treated if the types of laws under the

the Constitiution are identified and discussed- Hierarchically, the types of law

can be put as follows:

Type of law Issuing organ

Proclamation National Shengo
Decree Council of State or the President

of the Republic
Regulation Council of Ministers

Derivative regulations empowered organ

A significant omission in this list of aws is the Special Decree of the Coun-

cil of State. This s law issued by the Council of State when the National Shen-

go is not in session and, as its name indicates, under (<speciab) circumstances.

The duration of the Special Decree is or should be the period between its issu-

ance and submission to the next session of the National Shengo. Within this

span of time the Special Decree is of equal standing with Proclamation,that is, the

law issued by the Supreme organ of State power. Once the Special Decree is

submitted to the National Shengo, it may be rejected, in which case, it ceases

to exist; or accepted, in which case it has to be issued in the form of a

proclamation by the National Shengo.

The other e(type of law ) which is not included in the above list is the Presi-

dential Decree. The power to issue Decree is also vested on the President of

the Republic by Article 87 of the Constitution-This power is to be exercised only

when the Shengo is not in session. Presidential Decree is (daw)) by which the

appointment or dismissal, by the President of the Republic, of officials electep

by the National Shengo is publicized. Because of its very limited purpose and

Lack of substantive application in every day life, it will not be treated in here
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Normally Proclamations are enacted by the National Shengo. Laws issued
by the Council of State as Decrees or Spec.al Decrees are enacted by the Coun-
cil of State. The enactment of Presidential Decrees is done by the Pressdent
of the Republic. The enactment of regulations is not as clear as the enactment
of the types of laws.discussed in the preceding paragraphs.

The word regulation is mentioned only in two Articles of the Constitution.
In both cases it is mentioned in connection with the powers given to some state
organs. It is first mentioned in Article 82 (1) (c) and then in Article 92 (1). The
Council of State is given the power to <<revoke regulations . . . issued by State
organs accountable to the National Shengos> under Article 82(1) (c). Before we
embark upon the full examination of this sub-article, a glance at the organs ac-
countable to the National Shengo is in order. The State organs that are accoun-
able to the National Shengo (other than the Council of State and the Presi-
dent of the Republic) are:

1. the Council of Ministers,

2. the Supreme Court,

3. the Office of the Procurator General,

4. the National Workers' Control Committee,

5. the Office of the Auditor General , and

6. Higher Shengos of Administrative and Autonomus Regions.

Among the above, the National Workers' Control Committee ( unless one argues
that it falls in the category of mass organizations ) and the Office of the Auditor
General are not even given the right to initiate legislation under Article 71 of the
Constitution. What is more, while the Constitution gives some details on the
structure and function of the other remaining organs, there is a complete black-
out about the National Workers' Control Committee and the Office of the Audi-
tor General. In Articles 63(3) (e) and (f) and 64(e) of the Constitution only
their establishment and (( election ) of the heads of these organs are indicated

Let us now see whether or not all state organs that are accountable to the
National Shengo have the power to enact regulations. The main and perhaps
the only purpose of Article 82(1)(c) is to give power to the Council of State
to revoke regulations and directives issued by the organs of state accounta-
ble to the Natonal Shengo. We should note that all state organs accountable
to the National Shengo do not have the right to issue regulations; but should
they issue regulations (by whatever authority), said regulations can be revoked
by the Council of State. The most one can say about this sub-article is that it
presupposes the issuance of regulations and directives by state organs accounta-
able to the National Shengo. Hence , one can rightly conclude that the Arti-
cle cannot be taken as a source of authority for the issuance of regulations
by state organs accountable to the National Shengo.
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This argument can be strengthened by refering to Articles 92(1) and 97
(2) and (4) of the Constitution. Article 92 (1), the second article of the Cons-
titution in which the word regulations appears, reads in part:

The Council of Ministers shall have the following powers and duties:

1) . . . issue regulations and directives.

When, on the other hand , we look at Article 97(2), we see that Shengos
of administrative and autonomous regions are given the power to issue direc-
tives only.

Thus the Council of Ministers has the Constitutional right to issue regula-
lations. Shengos of Administrative and autonomous regions do not have simi-
lar right. To argue that Article 82 (1) (c) empowers shengos of administrative
and autonomous regions to issue directives would ( at least in the light of Art.
97 (2) be demanding something that the Article is neither expected nor intended
to provide.

The other state organs, that is, the Supreme Court, the Office of Procura-
tor General, the National Workers' Control Committee and the Office of the
Auditor General , like the higher shengos of administrative and autonomous
regions, do not have the Constitutional right to issue regulations.

On the other hand, it may be argued that had the full attributions of the ins-
tutions mentioned in the immediately preceding paragraph been treated in
the Constitution; a provision on the making of regulations would have appeered.
This, at best, is only a conjecture.

What is the meaning of the word ((regulation> as used in the Constitution?
Hierarchically, proclamation is of higher degrree than Decree of the Council
of State or Decree of the President of the Republic. Inspite of this both are pri-
mary legislation. Similarly oregulations) as used in Article 92 (1) of the Constitu-
tion, is primary legislation though hier archically lower than all the other primary
legislation. Regulations issued pursuant to Article 92(1) of the Constitution
is not derivative regulation. There will be no need to have a constitutional pro-
vision if the word ( regulations ) is to mean derivative regulations or executory
acts deriving its power from some primary legislations-say a Proclamation
or Council of State Decree. This would be better handled in the primary legis-
lation that authorizes the issuance of the executory act itself.

It would be wrong to assume that the essence of the word ((regulationsa>as
used in Article 82(1 ) (c) is the same as the one discussed in respect to Article
92(1 ). The revocation of any regulation, be it derivative or not, that is contra-
ry to laws enacted by the National Shengo, the Council of State or the Pre-
sident of the Republic, lies within the competence of the Council of State, Be-
sides, since the Council of State is the organ that is also given the power to
interpret the Constitution and other laws, (Art. 82(1) (b), it would be illogical
to hold that the power to revoke regulations (Art. 82(1)(c) is limited only to
the type of regulations specified in Article 92(l) of the Constitution.
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To conclude, the power to enact non-derivative regulations which actually
fall within the group of primary law is only vested in the Council of Ministers by
the Constitution. Other state organs that are accountable to the National
Shengo do not have the constitutional authority to issue such regulations.

The power to issue derivative regulatfons or executory acts can be vested

in these organs or other institutions like ministries by a primary legislation. Per-
haps the only problem that calls for serious consideration would be that of no-
menclature-what name is to be given to derivative regulations to be issued by
state organs? It can be given a descriptive name-derivative or executory regula-

tions.

Siging

Signing is another stage in the law making process. Signing comes after
ratification and then follows publication. Signing is not a discretionary power,
if at all it is a power. It is only an attribute-a duty that has to be automatically
discharged once it is made sure that the steps preceding it are taken. As can be
seen below, this is in line with the laws and practices of many socialist count-
ries. The constitutions of some countries include a provision on the maximum
duration an approved law can stay without being published in the official gazette.
For example, in Albania, laws must be published in the official gazette ( not
later than 15 days after their approvab by the legislative organ., Laws adopted
by the National Assembly of Bulgaria must be published in the state gazette
not o later than 15 days after their adoption.) 6 The same can be said about
the law and practices of the German Democratic Republic 7 and -Romania. 8

In the constitution of some countries the organs that sign laws are clearly
indicated. In the Soviet Union daws of USSR, decrees nd other acts of the
Supremes Soviet are published in the languages of the union republics over
the Signatures of the Chairman and Secretary of the Presidium of the Sup-
reme Soviet of the USSR >)' The Grand National Assembly laws of the Socia-
list Republic of Romania are signed by the President of the Republic.1 0 The
The Chairman of the state council and its Secretary sign laws enacted by the
Seym (Polish peoples' Assembly)." In Cuba, it is the President of the National
Assembly of Peoples' Power that is vested with the task of signing laws adop-
ted by the National Assembly.1 2 The laws passed by the Hungarian Parlia-
ment are signed by the Chairman and Secretary of the Presidium of the
Hungarian People's Republic. 3

The constitution of the PDRE is silent on the matter. Perhaps the only clue
one gets about it is in Article 86(5) of the Constitution- This Article reads in
part:

The President of the People's Democratic Republic of Ethiopia, shall,
inaccordance with this Constitution and other laws exercise the fol-
lowing powers and duties: Promulgate, in the Negarit Gazetta, laws
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enacted by the National Shengo, the Council of State and the Presi-
dent of the Republic. ( Emphasis added.)

Signing for verification of the correctness of the law as enlacted by the peop-
les' assembly and signing for the purpose of publication in the official gazette
are two distinci duties. The first duty is almost invariably discharged ( in socia-
ist jurisdictions) by the speaker or the presiding officer of the assembly. The
latter is discharged by the Chairman of the Presidium of the Council of State.

Since promulgation of laws is interwined with the signing of laws, it would
be logical to argue and suggest from Article 86 (5) that the signing of laws is-
sued bythe National Shengo, the Council of State and the President shall be
done by the President of the Council of State - i.e, the President of the Repu-
blic.

This is only a partial arkswer to the issue of signing. The President of the
Republic, according to Article 86(5) and the above interpretation, signs only
Proclamations, Decrees and Special Decrees of the Council of State and Dec-
rees and Special Decrees he issues. There are, as indicated in the first part of
the Article, other regulations issued by the Council of Ministers and derivative
regulations issued by organs empowered to do so by a law of higher degree.
Since the laws to be promulgated by the President of the Republic are speci-
fied by the Constitution and since it would be incompatible with the post of the
presidency to sign laws issued by lower organs of state, it is recommended that
regulations issued by the Council of Ministers shall be signed by the Prime Min-
ister who is the Chairman of the Council of Ministers.The head of the organ em-
powered to issue derivative regulations should sign the same.

Publication

The last stage in the law making process is that of publication of the
enacted laws in the gazette established for this purpose. The whole purpose of
this stage is to make the law known to the general public

Publication of laws, like the signing of laws, is something that has to be
routinely done- it is not a power but only an attribute. The organ charged with
this responsiblity shall, having ensured that the law has been enacted and signed
by the appropriate organ, promulgate it in the gazette set up for this purpose.

Under the Ethiopian Constitution, publication of laws is not vested in one
org'in or individual. The President of the Republic is given the attribute of pro-
mulgating (laws enacted by the National Shengo, the Council of State and the
President of the Republic>). 4 This takes care of Proclamations, Council of State
Decrees and Special Decrees and Presidential Decree and Special Decrees. But
in the list of laws we saw earlier, ther are (( regulations) issued by the Council
of Ministers and there are derivative laws or executory regulations issued by
state organs empowered to do so. These, like the other laws, must be published
in the Negarit Gazeta. Naturally, the question of who is to promulgate these
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regulations in the Negarit Gazeta, follows. My suggestion is that the Prime Mi-
nister, in the case of regulations enacted by the Council of Ministers and the
head of the state organ issuing in the case of executory regulations, should
promulgate such regulations.

Finally, since in order of importance, most of the laws would be in the form
of Proclamation, Council of State Decree and Presidential Decree, it is sugges-
ted that the Negarit Gazeta be administrated by the Office of the President of
the Republic who is empowered to promulgate these laws.

Revising and Coordinating

In the process of enacting statute law, the revising and coordination stage

comes after the initiation stage. it has been intentionally postponed this late
in the discussi on. The reason being that I intend to recommend some measures
in respect to it and I did not want to mix it with the earlier technical
discussion.

Before we go into a survey of the experiences of some selected countries

on the matter, a glance at what revision, and coordination involves is proper.
At this stage of the law making process each draft law is examined and evalua-
ted in light of:

1. its compatibility with the constitution, policy and programmes

of the government (and party);

2. conformity with legislative drafting techniques and norms;

3. conformity with the standard format set for the particular type of
law;

4. the elimination of internal and external discrepancies and;

5. ensuring the existence of provisions geared at solving the evi

intended to be avoided by the ( draft) law

Any draft law that passes through this process will, needless to say, have
most, if not all, of its defects corrected.

To show the experience of other countries with respect to this vital stage
in the law making process is of importance to academics as well as to policy
makers.

In Poland there is a legal Commission at the Office of the Council of
Ministers that discharges the above functions.t" In France the coordination

and revision is carried out by the Counsel d'Etat' 6 And in Federal Germany
the Ministry of Justice fills this gap. 7

In Ethiopia, under Derg, the Legal Committee of the Council of Ministers
was the organ that did the coordination and revising of draft law.S Under the
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Derg practically every piece of legislation was intiaited by or passed through
the Council of Ministers, The situation is not the same under the PDRE. Laws
are, as we have seen earlier,initiated by organs not directly acouuntable to
the Council of Ministers. This makes the Legal Committee of the Council of
Ministers incapable, for lack of jurisdiction, to carry out the function of coordi-
nation and revision of all legislation. Assuming that the Legal Committee will
continue to exist under the new Council of Ministers, laws emanating from
this organ will or can perhaps be revised and coordinated as before.

This will leave the coordination and revising of (draft) laws initiated by
other organs specified in Article 71 of the Constitution without an office to
discharge this badly needed task, To create an organ to do the coordination
and revising of laws emanating from the rest of the organs under Article 71 is
possible,.but in the opinion of the author, it is a luxury that the country may
not afford taking the acute shortage of legal cadres presently available into
consideration. Further it may be a duplication of the function of the Legal Com-
mittee of the Council of Ministers unnecessarily.

The above argument leads us to venture a. proposal towards the establish-
ment of a legislative centre and abolishing the Legal Committee of the Coun-
cil of Ministers. The competing candidates to act as the Centre would be:

* the Council of State,

* the Office of the President of the Republic,

* the Council of Ministers, and

the Ministry of Justice.

The Council of State is , under the Constitution, the focal point for legis-
lative activities. Its position as the standing organ of the National Shengo, the
supreme legislative organ, its power to issue Decrees combined with its being
the interpreter of the Constitution and other laws, and its power to revoke
regulations and dsectives issued by state organ accountable to the National
Shengo are some of the important reasons to be put in support of proposing
that the Council of State be the legislative centre.

In contrast to the above let us consider the reasons in favor of other compe-
ting organs. The Office of the President of the Republic acting as the legisla-
tive centre arises mainly because of two factors. One, because of the President's
power to issue decree-law and secondly because it is his office that is given
the responsibility of promulgating primary laws.

The argument for proposing that the Council of Ministers be the legisla-
tive centre has to depend only on the volume of legislation to be initiated by
this organ. Since most state activities fall within the jurisdiction of ministries
and other organs of state, and a great majority of laws to be issued will originate
in the Council of Ministers, it may have a reason in its favor for having the
said centre under it.
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The last candidate in the list indicated above is the Ministry of Justice.
The first argument in proposing this Ministry as a legislative centre rests
on the assumption that the expertise is. or should be readily, available there.
The other argument is that the task the Centre is expected to carry out is closely
related to the functions assigned to the Ministry under Article 36 of proclama-
tion No. 81987. These functions, as stated under sub-articles 1 and 2 of the
above cited Article, are that of " assist (ing) in the preparation of draft laws when
requested by other ministries, government organs or mass organizations ".and
that of " undertaking' codification works".

Among all the above and considering the reasons given in favour of, each
I propose that the Council of State should be responsible for the legislative
cenatre.

In light of this proposal some words on technical details are in order. Draft
laws may be referred to the legislative centre from several sources. In order
to facilitate an efficient performance of the job we suggest that a Committee
be established to revise and coordinate all draft laws before they are sent
to the enacting organs. The Committee has to be composed of persons who
are representative as well as knowledgeable in the details of legal drafting.

it is recommended that the membership be composed of persons from:

the Council of State,

the Council of Ministers,

the Ministry of Justice,

the Office of the Procurator General,

the Organ sponsoring the draft law under consideration; and

not more than 3 (three) persons knowledgeable in legal draftrmanship.

It should be noted in conclusion that the suggestions given in this Article

are not based on Ethiopian experience. The reason for this is obvious- the Cons-
titution was hardly a year old at the writing of the Artcle. This may be a disad-

vantage. On the other hand, it has its own virtues. It has given me complete
freedom to. by drawing up on the experience of other countries, point o:t some

problem areas that need to be concentrated upon. It is hoped that the Article

vviould help all concerned to take appropriate measures early.
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The Supreme Court

4th Division

Ayeleeh W. Gabriel's Tutor V. Tirunesh Tessema

Civil Appeal No. 394/72

Filiation - acknowledgment of paternity - proof - Articles 745, 751 &752
Civ. C.-

On appeal from the judgment of the High Court denying acknowedgment
of paternity due to lack of evidence.

Held: For appellant on the grounds that acknowledgment of paternity of
appellant's daughter has been made in writing according to Article 748 Civ.C.

1. The paternal filliation of a child may be established by acknowledgment
of paternity which may result from the declaration made by the man that
considers himself the father of the child.

2. Accoding to Article 748 ( 1) Civ. C. acknowledgment of paternity shall
be of no effect unless it is made in writing.

3. Acknowledgment of paternity shall be proved by producing a written
document where the declaration of acknowledgment has been recorded.

4. Except in the case mentioned in Article 146 Civ. C., acknowledgment of
paternity shall not be proved by witnesses.

5. Where the declartation of acknowledgment of paternity need not be made
with a view to producing the effects of acknowledgment of paternity accor-
ding to Article 747 (2) Civ. C., and where the written document according
to Article 748 (1) Civ. C. may be a document not necessarily written
by the acknowledger; the school record showing that Ayelech has been
acknowledged by Ato Wolde Gabriel as his daughter is acceptable proof
of acknowledgment of paternity.

December 23, 1982. Judges:- Mekbib Teegaw,

Beyene Abdi and Mekonnen Enawogaw.

The appellant Mulunesh Alemu in a statement of claim filed in the High
Court alleged that she gave birth to Ayelech while living in an irregular union
with the deceased, Ato Wolde Gabrield Tekle Mariam, and that he, acknowled-
ging himslef to be th.e father, had undertaken to give maintenance allowance
to Ayelech by paying for her upkeep and education. She prayed that Ayelech's
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paternity be ascertained accordingly and that she be issued with a certificate
of heir. The respondent who happend to be the widow of the deceased contes-
ted appellant's claim. Respondent's contestation was based on the allegations
that the deceased never paid for the child's maintenance and that he did not
acknowledge her as his child in writing in accrordance with the law. Resp-
ondent contended that appellant's claim could not stand unless the deceased
had the child acknowledged in writing and that appellant could not prove paten-
ity by producing witnesses. The High Court, after an appraisal of the arguments
and evidence presented by the parties and finding that the testimony of the
pellant's witnesses was unconvincing decided against the appellant, This
appeal was against this decision of the High Court.

The basis for the determination of paternity was neither the existence of
marriage nor of an irregular union between her mother and the alleged father,
Ato W/Gabriel T/Mariam. Ayelech was born both out of wedlock and out of
any relationship analoguous to marriage. She may be called in common parlance
an itlgitimate child. Ayelec cannot, therefore, prove paternity by virtue of
the presumptions laid down in Articles 740 (1 ) or 745 (1 ) of the
Civil Code. Since Ayelech is an illegitimate child, she can have her paternity
determined only by showing that she has been duly acknwledged (Art . 744).
An acknowledgement of paternity shall be of no effect unless it is made in
writing (Art. 748 ( 1 ) , and except in the case mentioned under Article 146
of the Civil Code such an acknowledgement may not be proved by means of wit-
nesses ( Art. 748 (2)). The provisions oF Articlele 146 have not yet been imp-
lemented, however. Moreover, the office of the Officer of Civil status has not
been established in accordance with the law. Therefore, no registers exist. The
courts cannot therefore resort to proof by means of witnesses in accordance
with Article 146. This Court thus finds the fact that the High Court allowed
the appellant to prove that the deceased, Ato Wolde Gebriel T/Mariam, ack-
nowledged her as his child by means of witnesses inappropriate.

In accordance with the 1960 Civil code acknowladgement of paternity
shall therefore be of no effect unless made in Writing. The system of acknow-
ledgement of paternity that prevailed before 1960 was what prompted the pro-
mulgation of these rules. Since there was no known set of rules of acknowled-
ment of paternity before the coming into force of this law, there was nothing
that prevented proof of acknowledgement of paternity by any means whatso-
ever. This uncertainity in the mode of proof could not but entail serious negative
consequences. The case with which one could prove paternity encouraged
mothers to attribute paternity to a person of wealth and high social standing.
Since there was a time when paternity could be established merely on the stren-
gth of the mother's testimony under oath, it is of common knowledge that this
enabled a mother to attribute paternity to a person of her own choice rather
than to the real father of the child concerned. The ever increasing practice of
attributing paternity to the one with the greater wealth and better social status
from among those who had sexual relations with the mother was duly taken
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into consideration when attempt was made to modernize the law-When the

Civil Code of 1960, which is presently in force, was promulgated, due care was
taken regarding the provisions on marriage to ensure that, on the one hand,no
child should be left without a father and that no person should wrongly be

burdened with paternity of a child who is not his offspirng. Due care was

also taken to ensure that children born out of wedlock and those born from
a relationship analogous to marriage would not be left without a-father. To
this end, the law has laid down a presumption to the effect that a child born
out of wedlock shall have the husband as father ( Art, 740) and that a child

born during an irregular union has as father the man engaged in shuch a union
( Art. 745). The question of establishing the paternity of children born without

wedlock or irregular union is particulanily problematic. The law has therefore
taken special care to ensure that 3 person may not be declared to be the father
of a child on flimsy grounds by introducing stringent rules of proof regarding

the establishment of paternity of an illegitimate child. A child whose paternity has
not been determined by law may, therefore, establish his paternity only where

the alleged father has declared himself to be the father and acknowledged him.
The law further requires that an acknowledgement of paternity may be made

only in writing and that it may only be proved by means of written proof. The
reasons that compelled the law maker to require that an acknowledgement of

paternity of an if legitimate child made in writing has already been indicated

herein above. It is appropriate that the law should attempt to prevent a situa-
tion where a person may be declared to be the father merely because

he had sexual relations with the mother and only on the basis of her
wish and choice and on the strength of such unreliable modes of
proof as prevailed before the coming into force of this law. The stringency

of the law has, however, entailed new and still greater problems in trying
to resolve older ones. It appears as if the objective conditions in the country
were not duly appreciated at the time when the law was promulgated. The
fact that over 90 percent of the Ethiopian people were illiterate at the time of

the promulgation of the Code is not at all open to debate. Although no exact
percentage is presently available, it is not debatable that until such time
as the ongoing campaign to eradicate illiteracy is successfuly completed,

the majority of the Ethiopian people, after twenty years, still remain illiterate.
Such being the objective condition, the reason why the law required that an

acknowledgement of paternity of an illegitimate child should be of no effect
unless made in writing is a question that continues to puzzle the minds of many,
and especially that of judges. Since acknowledgement of paternity is deter

mined by various social and ps'ychological factors the mere fact of literacy can-
not in itslef be considered as a sufficient reason. How many fathers would

be willing to acknowledge their children in writing and how many mothers

would require the father to acknowledge his child in writing ? The judge as

a member of society is compelled to take such objective socvil and individual

factors into consideration- It is of course not permissible for the judge to set

the law aside, and decide in accordance with his own whims and his own perso-
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nal sense of justice. The judges discretion lies only in interpreting legal provi-

sions in light of the prevailling conditions whenever he finds the law to be

ambiguous. The provision relevant to the present dispute is that laid down in

Article 748(1 ). When it is provided that acknowledgement should be made in

writing,one is lead to the question of by whom, why and how it needs to by made.

The ambiguity of the provision is made clearer when we consider that Article 747

(2) provides that a declaration made by a man that he considers himself the

father of a certain child need not have been made with a view to producing the

effects of acknowledgement of paternity. We do not think that the law maker

was unaware of the fact that the majority of the people were illiterate both at

the drafting stage and later when it was deliberated upon and promulgated.

If this is granted, we cannot say that the instrument should be personally drawn

up by the person acknowledging his paternity. We can only assume that what is

required here is any reliable proof made in writing- The man making the acknow

ledgement may get a third party to do the actual writing for him and attest it
by means of his signature as long as the declaration contained there in is truly

his. Unless we contend that both the drafter and the law maker were totally una-

ware of the prevailing illiteracy, we can only assume that the law was pro-

mulgated with the view that the actual writing of the instrument may be made
by a person other than the man making the acknowledgement.

The problem is only partially resolved, however, even if we were to
conclude that such was the intention of the legislator - If the man who

lacknowledged a certain child were, by virtue of his illiteracy, to have his dec-

saration be reduced to writing by some other person and thumb- mark it him-
1elf the problem arising from the non-fulfillment of the requirements of Article

(728 ( 3 ) would still remain. In accordance with the the said Article 1728

s3) of the Code, if the man who is making the acknowledgement is illiterate,

truch signature would not bind him, unless it is authenticated by a notaryregist-

aar or judge acting in the discharge of his duties. Juristic acts which are open

Ind overboard do not, normally satisfy the requirements of Article 1728(3),

et alone an acknoledgement of paternity which is highly prone to :secrecy-

A further point of dispute is thus bound to arise even if an acknowledgement

of paternity were to be made in writing as all the the requirements of formality
would not yet have been satisfied.

And that is not all there is to it. If an acknowledgement of paternity of an
illegitimate child needs to be made in writing one may, since the matter re-

lates to the requirement of form, arrive at a position which makes attestation

by two witnesses obligatory. Professor George Krzeczunowicz is one of those

who follow this line of reasoning. Kzeczunowicz, in his article entitled, <(The

law of filiation and the Civil Codes has forwarded the view that an acknowled-

gement of paternity shall be of no effect unless it is made inwriting and at-

tested by two witnesses ( J.Eth. L., Vol.3 No. 2, p 497.) It appears that Krzec-

zunowicz arrived at this conclusion by reading Article 748 in connection with

Article 1727 (2). Article 1727 (2) is found in that part of the Civil Code which
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deals with contracts. Needless to say, contracts deal with the will and agreement

of two parties. An acknowledgement of paternity s however a unilateral act. It is

true that acceptance by the mother is required for an acknowledgement of pater-

nity to take effect ( Art. 751) (1) and that an acknowledgement made by a minor

needs to be accepted by him upon his attaining majority. What we

must note here is, however, that when it is required that an acknowled-

gement of paternity shall be of no effect unless it is accepted by the mother,

or the minor upon attaining majority, it does not mean that it needs to be ne-

gotiated upon as in a contract. Moreover , the provisions of Article 747 (2)

would be without any effect, if say, an acknowledgement of paternity needs to

be made in writing and attested by witnesses. If attestation by two witnesses

was required, there would have been no need for a provision which requires that

a declaration for an acknowledgement of paternity need not be made with a view

to producing the effects of such acknowledgement. Ifit is provided that a decla-

ratiorneed not have been made with a view to producing the effects of an ackno-

wledgement of patrenity, such a document could then be drawn up for a purpose

other than an acknowledgement of paternity. It cannot thus be said that it needs

to be attested by witnesses. A private lettet could serve us here as a clear illust-

ration. An acknowledgement of paternity could be made in a letter written for

any other purpose. No one ever attests his letters to relatives and friends by wit

nesses. Another example is a letter written to a public office. If the alleged father

were to declare his paternity in an application to any public office, one would

not require thatsuch application should be attested by two witnesses. Since the

draft law had already provided that an acknowledgement of paternity must be

mades'in writing and attested by four witnesses, our sole purpose for raising this

issue is to point out the inappropriateness of such art interpretation.

The drafter of the Civil Code, Professor Rene David in his work entitled

<( Family Law in the Ethiopian Civil Code, a has noted that the Codification

Commission had deleted the provision which required attestation of acknowled.-

gement by four witnesses that appeared in the original draft (p. 66 note 103).

The argument which holds that the instrument of acknowledgement of pater-

nity needs to be attested by two witnesses is not, therefore, something we need

to give much weight to. Although it is not as weighty as it appears, it is an ar-

gument which has already been raised and is likely to arise again. It is not there-

fore difficult to see how contentious the issue of the nature of the instrument

of acknowledgement of paternity could be.

After an appraisal of all these problems we are compeled to conclude thast

the acknowledgement of paternity of an illegitimate child needd not be an: ins-

trument personally drawn up and signed by the man who-declared himself the

father of the child- All that is required is any clear and reliable evidience made

in writing. One may, for instance, come across, in a Court's a records, a testimony

given before it to the effect that the witness had done something or learned

about a certain event while he was, say, walking with his son (X>)- Could we

refuse to admit this testimony given in connection With another matter as
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evidence, supposing "X' was to brirg an action to claim the status of a child
on the basis of the court's records? We think that the fact found in the court's
records would be admissible as evedence irrespective of the fact that the wit-
ness did not attest it by affixing his signature thereto, for the simple reason
that the court .s a responsible organ of the state worthy of trust We cannot
doubt the probatory value of entries made in a court's records as it is an imp-
artial, or at any rate deemed to be, organ of the state. We think that it is for the
purpose of including situations of this kind that Article 747 ( 2 ) provides that
the declaration made by the alleged father need not have been made with a
view to producing the effects of an acknowledgement of paternity.

In the course of our investigations, the Kelemework school informed us
that it had, upon request by Ato Wolde Gabriel Takle Mariam, who was an emplo-
yee of the school, admitted Ayelech to the school as his child and that she con-
tinued studing there from November, 1972 to 1978. We had further summ-
oned an official of the school who knows the condition under which and in
whose name Ato Wolde Gebriel had Ayelech registered, to appear before the
court with all the relevant evidence in his custody. We summoned the school
official not to have him testify on the question of acknowledement of paternity
per se, but so as to explain to us about what exactly is recorded in the school
register; the manner in which the record was made and the procedure of regist-
ration followed by the school. The school secreatary, Ato Marcos Yilma, tes-
tified that Ato Wolde Gabriel Tekle Mariam was a guard; that Ato Wolde Gab-
riel had Ayelech registered in the school in 1972 by declaring himself to be her
father and by availing himself of the rule which enabled employees of the school
to obtain admission of one of their offsprings into the school and that the child
continued asa pupil there up untill the year 1978. The school secretary had fur-
ther testified that Ato Wolde Gebriel's declaration was oral and that such decla-
ration was not in any way confirmed by his signature. Asked as to why this
was the case he said that an oral declaration made by an employee like the dd-
ceased was normally deemed to be sufficient and that the school never insis-
ted that grade report cards be signed by guardians. What then could we infer
from the facts detailed above? The Kelemework school is a government insitu-
fion, and we think that as a government institution it is an impartial servant of
the people. Unless proved to the contrary, we find no reason to doubt the truth
of statements made by its officials and of facts found in its records. In the pre-
sent case, although there is no written appiication made by Ato Wolde Gabriel
Teklemariam in which he requests that Ayelech be admitted to the school in
which he works by declaring her to be his daughter, and even if his signature
does not appear in her grade report card, it has been established that she was
registered in the school as Ayelech Wolde Gabriel and that the school autho-
rities, based on his oral declartions to that effect, registered her as his daughter.
If the the presumption we set out above .s found acceptable, we fail to find
any reason to doubt both the impartiality and the truthfulness of the school

authorities.
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Obtaining an admission for a child into a school by declaring oneself the

father of a child, some may argue, does not ammidit to establishing parernity.

This is an argument that we woud like to deal with in some detail- It is true

that there is some basis to this argument particularly at the present moment-

We cannot dismiss the possibility that some school employees may obtain ad-

mission for children who are not their offspring by declaring themselves to be

the fathers. What we would like to point out, ik however, that such, practices

have appeared at present due to Zhe rapid increase in the number of school child-

ren and the relative scarcity of schools. The other point worth noting is the

fact that such school employees do not oblain admissions to such schools

under false pretences to any and all children; but only to the children of their

relatives, friends or neighbours, When we consider the time when Ayelech

was admitted to Kelemwork school together with the reasons why the deceased

Ato Wolde Gabriel Teklemar'am had to get Ayelech registered by declaring

himself to be her father, we do not think that there is the probability that he wo-

uld have done so under false preetense. Ayelech was admitted to the Keleme-

work School in 1972. The scarcity of schools that prevailed eight years ago

cannot in any way be considered comparableto present day conditions. The

number of school children had not reached the present level and schools were

not as scarce as they are today- We do not therefore think that at the time the

necessity to pretend'paternity so as to obtain an admission for a child ever

presented itslef. Moreover, there is no consanguinal relationship between Ato

Wolde Gabriel and Ayelech.-s mother. Neither has it been contended that she

was merely a friend in the platonic sense nor were they neighbours. A consi-

deration of the fact that Ayelech's mother was neither a relative, a friend nor a

neighbour strengthens the argument that the reason why Ato Wolde Gabriel

Teklemariam obtained Ayelech's admission to the school where he worked

must have been because he was her real father.

Ayelech was eleven years old when she instituted an action claiming the

status of a child. The alleged father had already died by this time. Ayelech's bond

of filiation had not belen a subject of dispute while Ao Wolde Gabriel Takle

Mariam was alive.' Since a person normally institutes a suit in court only where

the other party is unwilling to perform his obligations, we cannot but conclude

that the reason why Ayelech did not bring the action while her alleged father

was still alive was because he had until his death been duly fulfilling his pater-

nal duties. We strongly doubt whether this dispute would have come before

this court if Ato Wolde Gabriel Teklemariam was still living. We are now unable

to devine his wishes for the simple reason that he is now dead. We had attem-

pted to summon his accedants to see if they were willing to acknowledge her

in accordance with Article 750. But we have learned that they are not alive

either. Ato Wolde Gabriel Tekelemariam was not blessed with a child from

his lawful wife. It was perhaps the fear of dying childless that compelled him

to engage in extra- marital sex with appellant's mother and beget Ayelech as a

result.
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When the court is called upon to establish Ayelech's paternity, we fear
lest we frustrate the deceased's hopes, thwart his aims and prevent the fulfil-
rnent of his wishes merely because an opposition has been filed by a party who,
in fact, has no legal standing to do so when we are aware that Ato Wolde Gab-
riel Teklemariam had during his life time and as, soon as she attained school age
obtained her admission into the school in which he was employed declaring her
to be his daughter; that she was known to the school authorities as his daugh-
ter and that the question of his paternity was never a subject for a dispute when
he was still alive. It is not without reason that we declare therespondent as hav-
ing no legal standing in the case. The fact that she washis lawful wife is indis-
putable and no one can deny her the right to half of the common property acqui-
red during the marriage. As respondent-is not the lawful heir of the decessed
none of her rights would be affected as a result of the ascertainment of Ayel-
ech's paternal filiation. The deceased's heirs are the only persons who may.va-
lidy contest Ayelech's claim. No one other, than respondent has contested
the patenity by clamiming himself to be a testamentary or an intestate successor.
We have already indicated that respondent is neither a testate or intestate suc-
cessor of the deceased. Since she had no children from the deceased there is
no way in which she could claim to represent their interests as they would law-
fully be the first to be called to the succession. To cut a long story short, there
is no party whose interests would be adversely affected if Ayelech is decla-
red to be Ato Wolde Gabriel's daughter. If ever there is one to be partially affec-
ted with a negative decision, it isthe society at large. Since the children of today
are its future citiezens, it is of concern to society to see to it that a child's fa-
mily relations remain intact; that its social status continues undisrupted and
that it is not destined to be a burden to society as a result of its filial relations
being severed. We therefore think that the harn that may possibiliy result to
society from the ascerainment of Ayelech's paternal filiation is much less than
the benefits that would result therefrom.

To conclude, since Ayelech is an illegitimate child her paternity can be ascer-
tained only if her alleged father, Ato Wolde Gabriel Teklemariam, had acknow-
ledged her. An acknowledgement of paternity cannot be asscertained by means
of witnesses unless the conditions laid down under Article 146 are fulfilled. An
acknowledgement of paternity is of no effect unless it is made in writing. Given
the level of illiteracy in Ethiopia both at present and at the time of the Code's
promulgation, it cannot be said that an instrument of acknowledgement of pater-
nity must be drawn up by the author of the instrument himself. The question
by whom, to whom and why a written instrument of acknowledgement
must be drawn up is, when considered from various viewpoints, highly ambi-
guous. If we insist that the law must be interpreted in light of the objective con-
ditions and if Article 748(1) is deemed to refer to instruments which are not
necessarily drawn up personally by their author,we may safely assume that what
is required is any reliable proof made in writing. Although the Kelemework school
in which Ayelech was a pupil was not an institution empowered to issue such
a document there is no reason why a declaration received and recorded by
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such an impartial government institution should not be considered as acceptable
within the meaning of Article 748( 1 ). No person whose interests could be

advesely affected if Ayelech is declared to be Ato Wolde Gabriel Teklemariam's

daughter has been found by virtue of being his heir either by testate or in taste
succession. Moreover, respondent filed her conntestation without having lagal

standing in the case. The question of Ayelech's paternity could have made a

difference only i the deceased had disowned her during his life time. In view

of the fact that no dispute as to Ayelech's paternity had arisen while Ato Wolde

Gabriel Teklemariam was alive, we strongly doubt if he would disown her
now if he were alive. We doubt if the question would have come before the

Courts at all. If decisions are to be rendered on the basis of the objective condi-

tions prevailing in Ethiopia, we do not see why, in the present case, we cannot

admit the evidence presented by the appellant. We have therefore, dismissed
the judgement of the High Court and declare Ayelech to be Ato Wolde Gabriel
Tekle Mariam's daughter. It is hereby decided that a copy of this judgment
be sent to the High Court for its information.
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The Supreme Court

Panel

Tadesse Gurmu V. Tiruwork Eyassu

Civil Appeal No. 1111/74

Irregular union, acknowledgement of paternity, Arts. 708, 709, 718, 721,
740, 746ff, 769, 771.

On appeal from the decision of the High Court deciding that the appellant
is the father of the respondents son on the ground that the respondent and the
appellant were living in an - irregular unlon at the time when the child was con-
ceived

Held : Judgment of the High Court affirmed but on different grounds. There
was no irregular union between the respondent and the appellant for they were
not living in an irregular union. But the appellant has validly acknowledged the
respondent's son in writing according to Art. 748 Civil Code.

1. Paternal filiation may be established either by presumption of paternity.
or by acknowledgment or by judical Declartion of parernity (Art.740Civ.C.

2. Two persons can be said to have been living in an irregular union if they
were living like husband and wife ( Art. 708 Civ. C. )

3. The respondent and the appellant were not living like husband and wife.
No presumption of paternity could, therefore, arise as they were. neither
living in wedlock, nor in an irregular union. The respondent's son, Solo-
mon, therfore, cannot be considered to be the son of the appellant on
these grounds.

4. According to Art. 748(1) Civ.C. acknowledgment of paternity shall be
of no effect unless it is made in writing.

5. Where the acknowledgment need not be made with a view to producing
the effects of acknowledgment according to Art. 747(2) the hospital
record is a sufficient proof showing that the respondent's son has vali-
dly been acknowledeged by the appellant.

July 20, 1983. Judges:- Kegnazemach Endalew Mengesha, Alemayehu
Haile, Getachew Afrassa, Seifu Feyissa, Liben Amede, Getachew Fikere Ma-
riam and Asmerom Seyoum.

This case was intially filed in the High Court in which the present respon-
dent was the plaintiff and,the appellant was the defendant- In a statement of
claim submitted on July 1 8,1980 the plaintiff alleged that both plaintiff and defen
dant had ga child by the name of Solomon Tadesse born to them... on January
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18, 1975 at the Ghandi Hospital ... while living together ... in an irregular
union. >) The hospital expenses were paid by the defendant and the child's
clothes were bought by him. Plaintiff prayed that since the defendant has, hav-
ing changed his mind about his paternity, ceased supplying his maintenance
obligations that she be allowed to prove that . .. Solomon Tadesse was born
while she was living in an irregular union with the defendant ... " and that it
be established that the defendant is the child's father-She further submitted as
evidence the names of withnesses that would testify in her favour and produ-
ced a hospital receipt ( document ) which indicated that he had deposited the
required advance payment with the hospital cashier and that he had received
the remaining balance upon plaintiff's discharge.

Defendant submitted his statement of defense on January 10, 1981 He
alleged that plaintiff had a brothel from 1977 to 1979. Denying the fact that he
ever lived in. an irregular union with the plaintif ( Art. 708 ) he claimed, that
he lived with his brothers and sisters. And since sexual relations between a
man and a woman does not in itself produce any legal consequence, he argued
that plaintiff had no cause of action against him. Asserting that he had never
lived together with her as aileged, he claimed that she was engaged in the busi-
ness of running a tavern. Defendant claimed that he did help in transporting
plaintiff to the hospital because he accidentally happened to be in the neigh-
bourhood at the time and that the money he deposited with the hospital cashier
was given to him by the plaintiff herself for the purpose. He had, he said, to
receive the remaining balance because the money was deposited in his name.
He denied having bought any clothes to the child. He further asserted that his
family had no knowledge whatsover about the relation alleged to exist between
himself and the plaintiff- He produced witnesses who would tesify to the fact
that plaintiff lived as a prostitute and that she used to and still continued to
run a tavern and that he never lived with her in an irregular union. Moreover, he
indicated that a licence had been issued in her name to enable her to engage in
the business of selling liquor.

In a reply written on February 3, 1981, the plaintiff reiterated that, although
she had a licence as alleged, she lived with the defendant the child relevance their
relationship Since "the defendant himself was aware that to was his offspring
at the time of plaintiff's confinement and had in fact paid for his delivery " as
his wire an the low here cited has no she payed that the court dec lare him to
be the father of the child.

The High court examined the evidence brought from the Ghandi Hospital.
The document read c name of patient : Tiruwork Eyassu; payment made by
Tadesse Gurmu- Tel. 152025. The date 15/5/62 (EC.) and the signature of the
Cashier do also appear on the receipt. Moreover the Court heard the testimony
of both parties and four other witnesses, One of the witnesses testified that
the plaintiff had ties with the defendant; that he craved to have a child from
her and that he paid the hospital expenses when the child was borne. She fur-
thetestified that they lived together until they had a quarrel which lead to their
esparation and that until their separation spent their nights alternately, once
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in defendant's home and at other times in the plaintiff's home. The other wit-

nesses testified that plaintiff and defendant were lovers and that defendant cov-

ered some o plaintiff's expenses.

One of the defendant's witnesses testified that plaintiff was frequently joi-

ned by different men in her bedroom; that she was often invited by all sorts of

customers and, that he had the occasion to go and drink with the defendant at

plaintiff's tavern. The second witness testified in the ame manner. The other

witnesses testified that she had lovers other than the defendant. Such, in brief,

was the testimony presented before the Court.

After an appraisal of the evidence presented by both parties and noting

that since both plaintiff and defendant have admitted that they had sexual rela-

tions; that defendant had taken plaintiff to the hospital for delivery; that he had

paid the required expenses as well as his overall conductrthe High Court conc-

luded that defendant is the child's father. The testimony of defendant's witnes-

ses did not rebut that plaintiff and defendant lived together in an irregular union

and that he paid for her maintenance. Since it has been established that the

child was born while plaintiff and defendant were living in an irregular union

it is obvious that paternal filiation exists and that Solomon Tadesse is Ato

Tadesse's son.

Deferndant's appeal was against this decision of the High Court. Defen-

dant in his appeal reiterates that no relationship analogous to marriage which

could justfy paternal filiation with the child ever existed between him and the

plaintiff. He further argued that the fact that he deposited money with the hos-

pital cashier and received the remaining balance upon the patient's discharge

did not prove that the money belonged to him and neither was this, in itself,

sufficient to prove his paternity.

The main points of the case are as follows. The conditions for the deter-

mrination of paternal filiation are provided for in Article 740 of the Civil Code.

The conditions are: 1) where a relation, provided for by law has existed between

the mother and the all eged father at the time of the conception or the birth of

the child ( Civ. C. Arts. 746- 757), (2) where the alleged father declares him-

self to be the father of the child ( Civ. C. Arts. 746-757 ), and (3) where a judicial

declaration was made in the case of abduction or rape of the mother ( Civ.

C. Arts. 758-761).

On which of these conditions then did respondent base her claim ? We

shall try to answer this question in light of the law.

The conditions referred to as lawful relations under Article 740 (1) of the

Civil Code are marriage and irregular union provided for under Articles 741 and

745 of the Civil Code respectively. The former relationship is not subject to cont-

rovesrsy and the latter refers to the relationship indicated under Article 708.

This relationship exists when a man and a woman live together as husband and

wife without having contracted marriage. This relationship does not result
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merely from the act of sexual relation sbetween a man and a woman or from what
is known in common parlance as concubinage (Arts: 721, 709 (3)), but from
a relation ship which is taken by society as one pertaining to that of husband
and wife (718 ( 2 ) and 709 (1) Civ. C.). Moreover, one must be able to prove
that such a relationship does in fact exist. A man and a woman living in such
a union defer from married people merely because of the fact that they d.d not
conclude a marriage in accordance with the conditions required by law.

Respondent did not clearly indicate upon which one of the conditions pro-
vided under Article 740 of the Civil Code she bases her claim. Article 771 of
the Civil Code is the law we find cited in her statement of claim.

This article provides that possesion of status of. a child referred to under
Article 770 of the Civil Code may be proved byoproducing witnesses. This arti-
cle does not introduce a new mode of establishing filiation other than those
indicated under Article 740; it merely indicates the manner of proving the exis-
tence of such filiation. Where the conditions laid down under Article 740 exist,
filiation may be proved by the record of birth (Art. 769). Although filiation may
be proved by producing witnesses in default of the record of birth, it'does not
mean that filiation may be established by means other than those laid down under
Article 740. Despite the fact that plaintiff did not indicate clearly on what she
based her claim, one is led to conclude that she has attempted to prove two poi-
nts from a perusal of the facts detailed in her statement of claim. These are : (a)
although no marriage existed between plaintiff and defendant at the moment
of birth of the child, there existed an irregular union between them and that
(b) defendant has duly acknowledged the child.

Attempt has been made to prove the existence of an irregular union by means
of witnesses who testified that although plaintiff had a tavern of her own she
actually lived under defendant's control; that he covered some of her living
expenses; that they spent their hights by altern3ting between plaintiff's and
defendant's residence and that they used to go together to places where he was
invited. Defendant on his part has in his defense shown that plaintiff engaged
in sexual relations with men other than himself ; that other men often invited
her to duinks and that she often invited men to her bedroom. When one consi-
ders plaintiff's testimony to the effect that she used to shy away from defendant's
parents, one is led to infer that although plaintiff and defendant were lovers
their relationship could not be deemed as an irregular union. The fact that plain-
tiff's family alone considered them as husband and wife is not sufficient to prove
the existence of an irregular union simply because the phrase a their families>)
under Article 718 (2) refers to the families of both the man and the woman.
If plaintiff often accepted invitations from other men, it indicates that she had
not attained the status of an irregular union even if she never engaged in sexual
relations with men other than the defenfdant.- The fact that she frequented
the tavern and accepted invitations can only indicate that plaintiff and defendant
were at best lovers and not a man and a woman living together in an irregular
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union. The allegation that Solomon Tadesse was a child born in an irregular
union within the meaning of Articles 740(1) and 745 of the Civil Code.is not
therefore acceptable.

Let us then examine the allegation that defendant has duly acknowledged
Solomon Tadesse . Plaintiff had produced witnesses who testified that the
defendant had at the time of the child's birth been receiving well wishers; that
he had bought the child's clothes; that he has uttered words indicative of his
acknowledgment and has personally transported plaintiff to hospital for deli-
very. She also presented a written document to prove that he paid for her hos-
pitalization. Paternal filiation may be established by a declaration made by a
man that he considers himself to be the father of a certain child ( Arts. 746,
747 (1) and it should be in writing ( Art. 478 (1). The written declaration can
be made with the clear intention of making a;i acknowledgement of paternity.
It can also be made indirectly without the view of producing the effects of an
acknowledgement of paternity. The wording of Article 747 (2) ind'cates that if,
for instance, a man were to get a child registered in school under his own name
or is found 1o have acted in a similar manner, one may admit such instrument
as an acknowledgement of paternity. Witnesses have testified that the defendant
was i: plaintiff's residence when she was in labour; that he, together with
another woman had taken her to hospital. It has also been establshed that
he depos.ted the required amount for hospital expense on his own account,
had given his telephone number to the cashier; and received the remaining ba-
lance upon plaintiff's discharge. Moreover, defendant has not denied any
of th-se facts. Defendant has argued that the writing does not prove that
he is the father of the child. The fact that he deposited money which belonged
to her; that he assisted her in a moment of need, that he deposited the money
under his own name end signed a receipt for the remaining balance when he
was so requested, does not, the plaintiff argued have any relevance to the
case at hand. If one were to help a 6ick stranger one finds on a road side,
transport him to a hospital, deposit the patient's or one's own money, and by
an oversight, deposit it under one's own name, it is obvious that it may not lead
to any responsibility on the dogooder's part. It would not also prove that the
man is the fatherof a child or that there was an irregular union between him and
a woman if hewere to find that woman on the road side and in labour and takes
her forthwith to hospital and deposited money for her hospitalization.

Such proof is not something to be taken in the abstract but must be appra-
ised in accordance with the circumstances of the case. Defendant has not
proved his allegation that the money deposited was the plaintiff's. His allega-
lion that he did not take the remaining balance but he, as the depositor, merely

signed for its receipt is not acceptable. Plaintiffs and defendant's relationship

is not one analoguous to that one found on the road side and the good Sama-

ritan example but a rebtionshp which, as has been tesified , has a solid basis be

hind it. We cannot accept the picture presented by the defendant which would

have us belive that a man who had the occasion to spend a night with a certain
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woman upon payment of 10.--- Birr would be in her house accidentity when
she is in labour, take her to the hospital upon her request, deposit the money
needed for her hospitalization and give his address in case it becomes necess-
ary that he be contacted. Considering the testimony presented about their reltion -
ship we can only conclude that there is sufficient- evdence to declare that an
acknowledgement of paternity has been duty made (Art.747 (2) end 748 (1).

We have therefore, though for a different reason, affirmed the decision of
the High Court and declare Solomon Tadesse to be the son of Ato Tadesse
Gurmu. Both parties shpil bear the costs of administration of justice and the
Court fees. It is hereby ordered that a copy of the judgment be sent to the High
Court for its information.

This judgment is rendered by a majority vote by the Supreme Court, siting
in panel, this day, the 21st of July 1983.*

"The minoritv opinion is not reproduced here. In sumrmary the dissent is based on the proof
of tie e'istence ov status and the dissenting judges ruled that such was not proved. The opinion
did not deal with acknowledgment of paternity in any way. (Editor.)
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CASE COMMENT

ACKNOWLEDGING THE ILLIGITIMATE CHILD

Mesfin Gebre Hiwot

1. Ayelech Wolde Gabriel V. Terunesh Tessema, arid

2. Tadesse Gurmu V. Tiruwork Eyassu

( Supreme Court civil appeals No.394/72 and 1111/74 respectively).

The Supreme Court in the Ayelech caset held, that an entry in a school
register made by a school official on the basis of an oral declaration made be-
fore him by a person to the effect that the pupil he is having registered is his
own child is a valid acknowledgement within the meaning of Art. 748(1 ). The
Court in the Tadesse Gurmu case further held thatpursuant to the same arti-
cle, a receipt issued by a hospital cashier in the name of the alleged father indi-

ctaing payment made for the delivery of the alleged child is, likewise a valid
acknowledgement of paternity. It is our intention in this comment to show that
in so holding. the Court errs both in its appraisal of the facts and in its interpre-
tion of the law.

The Court maintains that what is envisaged in Article 748)1 is any <( weig-
hty and relaiable evidence made in writing)) which may or may not be perso-
nally drawn up by the author' of the instrument. On the basis of this general
premise, the Court deems the following to be adequate to establish the pater-

nity of a child by acknowledgement

1. Testimony given by the alleged father before a court of law and recorded
by the court clerk:

2. any entry made or minutes taken by government officials on the basis
of declarations made by the alleged father;

3. any application written to any office by the alleged father, and

,. any private letter written by him to relatives or friends.

The court considers the scnool secretary in the Ayeleoh case and the hos-

pital cashier in the Tadesse Gurmu case as neutral government officials, and

therefore takes both the school register and the receipt as valid documents of

acknowledgement of paternity-

The requirement that a-i acknowledgement of paternity must be made in

writing provided under Article 748(1) is interpreted extremely liberally. More libe-
ially , in fact, than the words <weighty and reliable evidence made in writing >

suggests. Before going into the correctness or otherwise of this statment. we
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deem it appropriate to go into the sufficiency of the evidence upon which the
court's decision is based, regardless of whether such evidence was submitted
in the prescribed form or not.

THE COURT'S APPRAISAL OF THE FACTS

the appeal in the Ayelech case is against the decision of the High court
which decided for the respondent on the ground that the evidence presented
did not show that Ato Wolde Gabriel Tekelema'riam was indeed Ayelech's fa-
ther.6 The High Court made its decision on the basis of th2 testim:ny of wit-
nesses, The Supreme Court on appeal dismissed the High Court's decision beca-
use it was unlawful, by virtue of Art. 748(2) of the Civil Code, for the High Court
to alow the appellant to prove herself to be an acknowledged child by means
of witnesses. The court, then. proceeded to interpret Article 747(1) and as a re-
ault arrived at the decision mentioned earlier.

Now, let us examine in some detail the evidence admitted by the court
and its appraisal thereof.The evidence presented as proof to show that an acknow -
ledgement of paternity was made is a letter by the Kelemework school written in
response to an inquiry made by the court confirming that Ayelech Wolde Gabriel
was a pupil in the same school from 1974-1979 and was registered on a request
made by Ato Wolde Gabriel Tekiemariam-then an emloyee of the school-who
declared himself to be her father to the school authorities- As it could not take
the letter itself as a document of acknowledgement-since it is ciearl, not a dec-
laration made (s in writing > by the alleged father - the CoJrt took it as evidence
to prove that such declaration was. in fact, made in the schoo register. But
since it did not have the school register before it,

7 the Court summoned the
school secretary, Ato Marcos Yilma, as a witness to testify before it. The Court
states its reasons for summoning him in the folowing words.

We summoned the school official not to have him testify on the ques-
tion of acknowledgement of paternity per se, but so as to explain
to us about what exactly is recorded in the school register. the manner
in which the record was made and the procedure of registeration fol-
lowed by the school. ( Emphasis added.)

In ti-is testimony.Ato Marcos declares that the school register contains the
name Ayelech Wolde Gabriel, that the record was made upon the request of
Ato Wolde Gabriel Teklemariam who declared himself to be tue child's father
and ( if we may so presume), that the appeliant in this case is indead the same
person whose name appears in the register. The question that needs to be ans-
weTed at this point is whether one can take the evidence presented as sufii-
cient to prove that Ato Wolde Gabriel had, in fact, declared himself to be Ayelech's
father in writing-
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From the words of the court and the tesimony given by the school secre-
tary we may infer that

1. the exact information contained in the register is Ayelech W/Gabriel;

2- the record was made by an official of the school who was requested
by Ate Wolde Gabriel to register a child by the name of Ayelech Wolde
Gabriel who happens to he his own daughter;8 and

3. registeration is normally based on the oral declaration made by alleged
parents or guardians before the registering officer.

It is clear from the foregoing.that tibe Court's knowldege' of both the exis-
tence and the contents of the register does not emmanate from the <(writing)>
alone , which it says is the sole basis of its decision, but from a letter written
by the school and a testimony given by a school official. It does not know from
the same swritings) that the name Ayelech Walde Gabriel belongs, for sure, to
the appellant and not to a namesake; that the alleged father did declare him-
self to be Ayelech's father and that the record was made on the basis of his dec-
/artions. In other words, everything that connects Ayele'ch and. the alleged
father is derived from the testimony of a witness and even the existence of the
e<writing>) deemed to be the instrument of o acknowledgement of paternityo is
proved not by producing it in court but by a letter that declares its existence,
and its contents are econfirmed)> by the testimony of the same witness. Under
the circumstance, therefore, it is not possible to take the Court's words at its
face value when it says that its decision is made on the basis of the record for
it clearly does not know for sure that it exists and if it existed would prove not-
hing for the simple reason that it merely confines itself to stating the name:
Ayelech Wolde Gebriel- a common enough name. It is not possible to take its
words seriously either when it says: << we summoned the school official not to
have him testify on the question of acknowledgment per se... )> when everything
that connects the child and the alleged father, in fact, depends on his testim-
ony.

Let us now brieftly consider the proof aduced in the Tadesse Gurmu case.
The information contained in the record from the Ghandi Hospital reads:
(< Name of patient : Turuwork Eyassu; payment made by Tadesse Gurmu; Tel.
1 52025.>) The date 15/5/62 E.C. and the signature of the cashier does also appear
on the receipt. It is pertinent to note the following in connection with the in-
formation contained in the said receipt. The name of the child, Solomon. who
is alleged to be the appellant's son does not appear on it . It is not even ment-
ioned that the patient was hospitalized for delivery.9 And if the case was in-
deed a case of delivery the receipt does not tell us that the delivery is that of
the baby, Solomon, and that the supposed mother, Tiruwork Eyassu, is indeed
the respondent in this case. In other words, all this does riot follow from the (<wri-
tinge) considered to be the basis of the decision. All this, if at all, the court ob-

tains from the testimony of the witnesses which it says should not have been
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heard in the first place. There is, on the face of it nothing in the writing which
connects the child. Solomon, with the alleged father, Tadesse Gurmu. It is sub-
mitted, therefore, that even if we were to accept the Court's interpretation of
the law and maintain that any e writings) is admissible, both the receipr and the
register are insufficient simply because they do not at a// prove what they are
purported to prove.

The decision in the Tadesse Gurmu case is based on the interpretation of
the law given in the Ayelech case and there is no reason to assume that futuref
cases would not be based on it. It is, therefore, essential that we discuss and
evaluate the position taken by the Court with regard to questions of law.

THE COURT'S INTERPRETATION OF THE LAW

In analysing the legal position taken by the Court regarding proof in wri-
ting within the meaning of Article 748(1), we think that it is only appropriate
that we must discuss the jurisprudential meaning of the term < written proof))
or o proof in writing>>.

Declarations made by persons in writing may take two forms: private and
public or authentic acts. The former are those acts drawn up by parties in
their own name and the latter by public servants in the discharge of their off-
cia/functions. o Authentic acts are those « received by a public officer having
the power to draw up public acts in the place where executed and with the
requisite formalities.' " Authentic acts are not therefore declarations received
by any and all officials but by those who have been specifically designated by
law to receive them. Acts of civil status are, for instance, drawn up only by
officers of civil status and, under certain conditions, by notaries. 1"

As a general rule13 no formalities are required for the drawing up of private
acts except for the requirment that they must be signed by their authors."

The probative value of authentic acts and acts under private signature 15
differ in that more credence is given to the former than to the latter. The cred-
ence given to authentic acts is in a large measure due to the fact that those
officials empowered to draw them up are accountable for the accuracy of the
contents of the acts they draw up.'6

Private and authentic acts are the only forms of written proof that are known
as <( pre-constituted proofs. This does not mean, however, that under excep-
tional circumstance that private letters, domestic papers etc. cannot be introdu-
ced as proof. The probative value of such proof is left to the discretion of the
judge and they usually serve as a mere commencement of proof. Such writings
are not in the catagory of the acts described above. They are not, therefore con-
sidered valid where the law requires proof in writing. 7

To recapitulate : where the law requires written proof it means pre- cons-
tituted proof; that is, a writing drawn up with the intention of being used as pro-
of in the event a dispute arises in the future. If it is required that it, must be made
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in the form of an authentic act, such an act mist be drawn up by a pubic offi-

cial specifically empowered to receive such declarations and not by any ad-

minstrative or other public official, Where private acts are required, such acts

even if the body is prepared by a third person, must be signed by the author

of the actS Any writing which is not made in either of these two ways cannot

thus be considered valid as proof in writing under the law. The inevitable conc-

lusion that we must draw from this is that the Court errs when it accepts ent-

ries made or minutes taken by any and all public officials on the basis of decla-

rations made or applications submitted by the alleged father to any office and

where it admits private letters and other writings made by the same as valid

proof of acknowledgement of paternity.

The Court's interpretation which is so broad that it even admits a hospi-

tal receipt is based on the wording of article 747 (2) which reads : (such decla-

ration need not have been made with a view to producing the effects of an ac-

knowledgement of parternity. The court gives what it considers to be the mean-

ing of the said Article in the following words in the Ayelech case.

<( If it is provided that a declaration need not have been made

with a view to producing the effects of an acklnowledegment of pa-

ternity, such a document could then be drawn up for a purpose other

than an acknowledgement of paternity, it cannot thus be said that it

needs to be attested by witnesses. A private letter could serve us here

as a clear illustration.>

After drawing the proper conclusion that (a such a document could .... be

drawn up for a purpose other than an acknowIdgement of paternity>, the court

jumps to the conclusion that a < private letter could serve . . . as a clear illust-

rations of a document that can be accepted as a valid acknowledgement of

paternity. The Court, in so concluding, is confusing the form of proof required

wth the formalities that one may have to fulfill in draawing up the instrument

in the prescribed form In other words, it fails to distnguish the concept

of formality from the concept of form. This is evidenced by the use the

court makes of the following words of the drafter in the Ayelech case.

These acceptances are not subject to any special form, although

the acknowledgement itself must be made according to a certain for-

mality. ( Emphasis added -

The translator of this work of R.David's says at footnote 103 that: In this

article, the preliminary draft required that declaration of paternity be made in

the presence of four witnesses. Arts. 747 and 748 which were amended by

the Commission have not preserved this requirement.20

The tacceptances>' refer to the acceptance made by the mother and, in her

default, the ascendants provided in article 761, The acceptance need not be

in any special form, it may even be made tacitly,. i.e., by not protest ng o against
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such acknowledgement within one month after he has come to know of it.
2

And this is different from the requirement of Article 748(1) which insists
that (( an acknowledgement of paternity shall be of no effect unless it is made
in writing. >) ( Emphasis added.) The acceptance by the mother may thus be
made in any form and can, therefore, be proved by any means, say, a private
letter.22 The Court is not precluded from admiting any evidence, whatever the
form, be it oral or written.

When David refers to the acknowledgement of paternity, he does not refer
to the form ( as it must be in writing) but to <<a certain formality>> which , as
the annotation made by the translator indicates, refers to the requirment of
attestation by four witnesses which was later deleted by the Codification Com-
mission. If the form required is written proof, say, a private act, it may or may
not, therefore, be subjected to the formaility of being attested by witnesses.
Contracts for instance, need to be attested by witnesses where they are required
to be made in writing. The same holds with wills; but not with acknowledgement
since such a requirment has clearly been rejected, as indicated earlier, by the
Commission. The Court by confusing the requirements of form with what is
provided as to formalities has, therefore, put the acknowledgement of pa-
ernity on a par with the acceptance by the mother- a situation which is cont-
trary to both commonsense and the letter and spirit of the law.

The one argument that can be made validly is, in fact, the contention that
only authentic acts should be accepted as acknowledgements of paternity in
view of the fact that article 748(2) implies that acknowledgements were to be
made by officers of civil status and, in their default, by notaries. Moreover, re-
cords of Civil Status do not need to be attested by witnesses.23 It is true that
acknolewdgement of paternity may be made before an officer of civil status
or notary, but this need not preculde private acts in view of the fact that the draf-
ter had suggested a private act made according to << a certain formality>); i.e.
attestation by four witnesses and the fact that the modern trend is to iberalise
the proof of acknowledgement of paternity so to as improve the status of ilfi-
gitmate children under the law. The fact thatthe said formality was deleted by
the Condification Commission must thus be interpreted to mean that an act under
private signature would suffice without requiring additional formalities.

The fallacy of the above statement can also be seen by comparing it with
the French law of acknowledgement of paternity. French law requires that ack -
nowledgement of paternity must be made in the form of an authentic act and
that a declaration made in the form of a private act is a radical nullity 24, In
the words of Planiol,

25

The law imposes no sacramental formula. It is not even necessary that the
notorial actcontainingthe acknowledgement have been especially dra
fted to receive it. It may be there incidentally and even implicitly contai
ned in it...The acknowledgement may thus flow from mere communi-
cations contained in the act, without being the subject matter of the
enacting part of the act.
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It is clear from the foregoing that the same rule provid3i in article 747( 2)
is also provided in French law although it requires that acknowledgement of
paternity must be inthe form ol an authentic act. It may therefore fIoN from a will
made in notarial form or any other autnenticated act een if the subject matter
of the act happens to have been drawn up with a vie .v other than (( to produce the
effects of an acknowledgement of paternity )). Article 747(2) should not, hence
be interpreted to allow any and all sorts of dlsl[ratji it put on paper by the
alleged father but that no formalities would ba required as to the ma-ner in which
such declarations are made provided that the instru-nent itself is made in the
form of a preconst[tuted prooi, i.e., eithr in t)3 for n of an authentic act or a-
act under private signature.

CONCLUSION

Starting from the worthy concern that children born outside of marriage
should not be left without a father, the court has, ,ie beliere,taken an extreme
position in allowing school registers, hospital receipts and private leiters as va-
lid acknowledgements. To take such a position is however to defeat the very
purpose of article 748 ( 2 ) which is to provide beforehand an indubitable
proof much more reliable than the testimony of witnesses which is based
on a notoriously unreliable instrument - human memory. But then, can one really
dare consider the testimony of witnesses under oath less reliable than the receipt
admitted as valid in the Tadesse Gurmu case. We think not. We think that the
court should have confined itself to admitting- e(proconstituted proof)> drawn
up either as public or private acts-

Even if we were to take the Court:s interpreptation of the law as valid, it
s clear that the Court did not stick to its own interpretation in these two cases

and admit only the writting ( writing as understood in common parlance) as
proof but did, in fact, rely more on the testimony of witnesses. It has as a mat-
ter of fact, admitted what amounts to proof in any form and did not restrict it-
self to proof in writing. We think that the position taken oy the court is a radi-
cal departure from both the letter and spirit of the law and that this, in prac-
tce, and in spite of the concern shown by the court itself, is tantamount to a
return to the conditions that prevailed before the code.
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FOOT NOTES

* Lecturer, lFacoliy ofI. ass, AAU. LLI-., Faculty of law, AA!].

c. The two cases under consideration are here in after referred to as '-the Ayelech case" and
"the Tadesse Gurmu case.

2. All articiles cited in this Conmment are from the Ethiopian Cihil Code of 1963.
3. Art. 741 f' reads: "an acknowledgement of perernity shall bc of no effect unless mi:, made

in writing."
4. The word -author' refers to the maker of an instrument.

It is not :l'ar -whether the word office is i'estricted to government office or whetherit may
include private offices and those of mass organizations.

6. It appears fiom the reading of the Courts decision that the diispute arose, as is usuallv in Ethi-
opia, when appellant tbroagh her mother and guardien requested that she be given a "certfi.-
ate of heir" as an heir to the deceased, Ato Wolde Gabriel, wfin the meaning of art. 996.

7. It is not clear why the Court did nor order that the register be brought before it for exam 'na-
lion tether than going a round about way to prove its point.

S. Itis nor clear from the case whcth er Ato Marcos Was the person who received the alleeLd dccI-
arations of Ato Wolde Gabriel.

9. The fact that the receipt is from the Ghandi; Hospital is immaterial as said hosrital doe
not handle delivery eases only but all sor's of gynaeceoiogical diseases.

to. Planiol, Treite F/rnetneoir, Se Droit ivil, Vol. I part I, ei939j pp. 236-6.
is. lPianiol Id., Vol. 2 part 1, p. 53. Planiol further-notes on the.same page that ., acts passed is

accordance vsith administretive formalities are assimilated to authensic acts. " and again hn
states; "Administretive agents drew op many authentic act'. They however give authentec
icity only to those drefted within the limits of their att ibutions." Pleniol, cited at note io, -
p. 806.

12. Cf.fArs. 48 and 146. For the purpose of achnoledgement of paternity of maternity French law at-
tributes testimony given under oath before a court of las aud recorded by the court's clerk with the
status of an authentic act. planiol, Vol i part I, cited above at note 5, PP. 806-7.

13, Cf, Arts. 831 and 1727 Which are private acts requiring the forotality of being attested by it-it-
nesses

14. "' The signature gives the act its probative force; an act rwithout signature is of no value even it ci-
vil martters, as a counencement of proof by writing." planiol, cited above at note 1i, p. 53. The
Court needlessly bolabours the point thatthe writing need not be personally drawn up by the aut-
hor ofthe instrument. " They(the authorsofpriv~te at-Mii,.)erthivr the bodyof the actdrazw'
up by a third person, and confine themselves to signing." Id.. P. 43. see also arts. 88111, 1728 t728
and 1720 regarding wills, contracts and the effects of zhe provisions as toform, resmpectively

15. Thefrerms" acts under private signature "are usually used synonymousluy with" priate aets"sig-
nifying the indeppens ability of the signatures of their authors.

16. see fArt. 143;

17. Plaiol.fvol. part s, tited above at note i, pp. 556-66.
8 . The nature of the sigtature sohether made in writing or is tnerely a thumb mark or takes any other

form is irrelevant in as tueh as it is the author's usual signature and is reliably verifiable. see ali
note 14 above.

i9. David, R.; "Faitly Law in the Ethiopian Civil Code" in O'Donvan, K, Cases and Mlaterial on
Ethiopian Family Law ' 1972, trans., Haitu Cherinet tpublished) P.97.

2o. David, cited above at note 320 p. 27.

21. Art. 753.
22. Even in France where tnateernity of an illigitiate child can only be establilhed, unlike in Ethiipia

-ohere prooveing the fact of birth suffices, by acknowledge enr, acceptance by the mother naY be
accepted by means of a private letter, if an acknowiedgement of paternitey has first beeni publicly
lirly made.

23. See Chap- 3 of Book of the Cib'vil Code.
24. Planiol, vol. £ part , cited above at note to, p. SoS
25. Id., pp. 807-808.
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THE HEARING OF FINAL JUDGEMENT BY THE

SUPREME COURT BY WAY OF CASSATION :

ANOTHER RIGHT OF APPEAL GRANTED TO ANY
ONE OF THE PARTIES?

Yoseph Gebre Egziabher*

One of the juuisdictions of the Supreme Court of the People's Democra-
tic Republic of Ethiopia is :

to hear by way of cassation a final decision of the Supreme Co:irt
or other courts, where such decision contains fundamental error of
law, or for other reasons specified by procedural laws.'

As regards the discharging of tIlis functio by the Supreme Court the law
provides:

A firal decision of the Supreme Court or any other court may
be heard in cassation by a chilot 2 constituted by at least four jud-
ges of the Supreme Court with the president or one of the vice pre-
sidents presiding. 3

Concern ng the authority Ampowered to initiate such a hearing by way
of cassation, it is provided:

a fjial decision shall be heard by way of ,cassation as provided in Ar-
ticle 4 of this proclamation where the president of the Supreme
Court so decides or where the Procurator General submits a protest

An examination of these provisions of the proclamarion raises tie issue:
What is the the role of the parties to a case that has been finally
deaded but that is found, upon an examination by either the
procurator General or the president of the Supreme Court, to contain
a fundamental error of law>) ?

Put differently, this general issue can be split into the following issues:
(1 ) Is the hearing another appeal like any other ordinary appeal where
the Supreme co jrt must summon the parties as appellants and respon-
dents ?

(2) If so, will the hearing depend on the wishes of the parties like any
other appeal ?

If our answer to the issues in (') and (2) is in the negative:
(a) Does it mean that the parties have no role in the hearing of the
final decision by way of cassation?
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b) If so, who wilJ be the parties i tVie hearing of the final decision
by way of cassatiorn?

The issue as regards the role of the parties' becomes all the more relevant
when it is noted that review by way of cassation of a final judgement is not
lin)ted to criminal cases. It is .possible in civil cases as well. In regard to crimi-

nal cases their adjudication is. obviously, within the jurisdiction of the procu-
ratorial office.5 It thus becomes reasonable to expect that the hearing of a final

judgement in criminal cases would in most instances be submitted by the pro
curator Generals protest. This view becomes all the more tenable, at least nor-

matively speaking, when it is recalled that ensuring the full realization of the
rights of individuals, be it legal or physical is one of tie duties of the procura-
torial office.6 It can thus be expected that one of the parties to the case, the
procurator, would request that the procurator General submit a protest for
a hearing of a final judgement in a criminal case by way of cassation in cases
where it (< contains fundamental error of law>). The procurator would be expected
to do this as part of his normal duty eian i- it is h3 inta -asts of the accused
defendant that are at stake as a result of the fundamental legal error. In civil
cases, however, most of the time no representative of a state organ with such
similar duty apperears as one of the parties. Thus, a final judgement in civil ca-
ses that contains ( fundamental error of law>) may remain valid so long as one
of the parties fails to bring such a judgement to the attention of the Procurator
General or the President of the Supreme Court. It is also possible that either of
the two officials could in some way come across such a final judgement
in a civil case.Outside these possibilities, however, a final judgmentin a civil
case that u contains fundamental error of law>> would remain in force, despite
the fact that it is illegal. This would be true in the absence of a mechanism that
would enable bringing the existence of such a final judgementto the attention
of the concerned officials. Yet, it seems to be clear-from the law that it is one

of their duties.

A civil case being a private concern of the aggrieved parties it could
appropriately be asked, why should such high state officials be doncerned about
a final civil judgement that (a contains fundamental error of law ? However,
it is clear that the above cited provisions on the hearing of final judgements
by way of cassation are applicable to final judgements in civil cases as well.

it is also important to note the period within which an application for
a hearing by way of cassation by the special cilot of the Supreme court It
can be made.

. . . within six months from the date oi which the decision pro-

tested is rendered. The Court may not be bound by the time limit set

forth herein where there are special reasons and where the application

is beneficial to a defendant sentenced to a term of imprisonment."
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As already pointed out above, the rectification of a fina I judgement in
civil cases that contains (< fundamental error of law, without a mechanism that
could bring about its realization would, to a large extent, remain academic. This
would be the case, since individual parties to such a case would not, for obvious
reasons, worry themselves to see to it that such ( fundamental error of laws
is rectified unless they find it expedient. Neither should the concerned state offi-
cials be mechanically duty minded so as to rectify (fundamental error of law)>
contained in any final court judgement if is is known that the parties will not
take advantage of such rectification. This does not, however, help us to fully
reslove what the role of the parties to a final judgement that contains ( funda-
mental error of law)) should be.

Neither does it help us to understand why the Supreme court is empowered
with this extraordinary power of review of judgements and why the duty to
put this power into motion is imposed upon the Procurator General and the
President of the Supreme Court

It thus becomes necessary to examine those objectives and powers and
duties of the supreme court and the procuratorial office that could help us see
if either or both state organs have objectives or powers and duties such that
the non-rectification of final judements in civil and criminal cases that contain
<fundamental error of law> become deterimental to the attainment of such objec-
tives or to the discharge of such duties. Both state organs could also have objec-
tives or powers and duties that the attainment of such objectives or the discha-
rge of such duties require the rectification of final judgements in civil and crimi-
nal cases that <contain fundamental error of law.a In the absence of such objec-
tives aid powers and duties that necessitate the rectification of such final jud-
gements so as to. at least, enable courts learn from their errors; we wll have
no alternative but to leave their rectification to the entire discretion of the par-
ties to such final judgements except those where the procuratoriat office is
represented as one of the parties. 'Let us, therefore, examine those objectives
and powers and duties of these two state organs that could help us see if
both or either of them have such objectives or powers and duties.

The procuratorial office has, among others, the following objectives:

to ensure that laws, regulations orders and directives of the people's
Democratic Republic of Ethiopia are correctly and uniformly applied
in all places; to protect the rights and freedoms of citizens guaranteed
by the constitution and other laws.. . 8

As regards powers and duties the procuratorial office is, among others
empowered to:

supervise over the obsevance and correct application of the Constitu-
tion, other laws, regulations and directives by ministries, other or-
gans of government, production, distribution and service rendering
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enterprises, cooperatives, regional executive organs, officials thereof
as well as individuals so as to ensure socialist legalty.'

The Supreme Court, on the other hand, has, among others, the followwing
objectives:

to safeguard the legally guaranted rights, interests and freedoms of
individuals; to strengthen the maintenance of law and order and the
observance of socialist legality. 1

When it comes to powers and duties, the Supreme Court in its plenum has;
among others, the powers and duties to:

issue directives to the courts with the view to improving the administ
ration of justice and ensuring the uniform application of laws 11

'it can be noted from the above that both the Suprerie Court and the Procu-
racy have the powers and duties of ensuring the correct and uniform applica-
tion of laws.

Ensuring the correct and uniform application of laws, regulations and direc
tives in all places in Ethiopia requires the working of all state organs, including
obviously, the courts, mass organizations, enterprises engaged in production,
distribution and rendition of services, and other institutions in the country in
strict observance of the country's laws that are relevant for the proper discharge
of their duties.

In other words, in order for there to be a uniform application of laws.
regulations. orders and directives throughout the country, all state organs,
mass organizations and all other institutions in the country must exercise
their powers and duties. in accordance with the law. This means that similar
sets of occurrences should, by being-governed by similar decisions, be treated
in similar ways; irrespective.of the individuals empowered to render decisions
and irrespective of the individuals affected or expected to be affected by the
decisions. Such decisions that need to-be made in accordance with the law
ensuring its correct and uniform application include, among others:

a) administrative decisions that must be made to grant a license to
trade,"to delimit areas of economic activities that are to be left to
the private sector, to decide salaries that must be paid for similar
posts, and the like; and

b) judicial decisions that must be made to redress wrongs suffered
by individuals, to 'hold persons accused of crimes guilty, to arrive
at penalties appropriate for crimes committed by persons found
guilty of. such crimes, and the like.

That Courts conduct trials to arrive at final decisions is obvious. That there
are laws that govern the conducting of trials of.both civil and criminal cases is
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equally obviouis. Thus, courts also must conduct trials in civil and criminal case-

such that the whole judicial process is based on the correct and uniform app-

lication of the relevant laws- What the parties to any case would be interested

in is, however, in the uniform and correct application of the. law by the courts

in their final decisions that dispose of a given case. So long as final decisions

of courts are based on the correct and uniform application of the law; parties

will not bother themselves as to whether or not courts conducted trials by

applying the relevant laws correctly and uniformly. If there is to be correct

and uniform application of laws by state organs under supervision for its rea-

lization; there is no reason whythe application of laws by the courts during

the trial of civil and criminal cases should be an exception. The above cited

powers and duties of the plenum of the Supreme court are thus, as can be

clearly seen from its reading, intended to exactly achieve this. In other words.

ensuring the correct and uniform application of laws by courts during the

whole judicial process is not the duty of the procuratorial office. It is one

of the duties of the plenum of the Supreme Court.

As can be inferred from the above cited powers and duties of the procu-

jacysocialist legality cannot mean anything else than strict observance and

correct an d uniform application of the country's laws by everyone expected

to play any role, be it as an interacting member of the society or as an official

entrusted with the rendition of decisions, so that legalnorms will be effec-

tively implemented.

Ensuring the correct and uniform application of the laws of the country,

thereby achiving socialist legality, is thus one of the objectives and powers and

duties of the two state organs mentioned just above It must, however, be noted

that the duty of the plenum of the Supreme Court of ensuring the correct and uni-

form application of the laws of the country by overseeing the discharge of func-

tions of state organs is limited to the courts. The procuracy's duty of ensuring

correct and uniform application of laws by state organs. 12 on the other hand,

does not include supervision over the judicial activities of courts. That the

Supreme Court in plenum can also ensure the uniform and correct application

of laws, when it is so requested by the Procurator General under his protest o

when the president of the Supreme Court so decides, cannot be doubtedr

However, ensuring the uniform and correct apllication of laws by lower court in.

the discharge of theirjudicial function is viewed by the legislator as one of the

duties of the Supreme Court in plenum which it must perform irrespective of

any appeal made to it by any party to a case. This becomes true since parties

to any case, be it civil or criminal, would resort to their legal rights of appeals

only as regards the final decision of lower courts. A protest by the Procurator

General or a decision by the presideut of the Supreme Court equally applies

only to final decisions of lower courts as well as the Supreme Court.
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It being provided that the President or one of the Vice Presidents should
participate in the plenum of the Supreme Court, 13 the hearing of final jud-
gements by the Supreme Court by way of cassation could be viewed as a mec-
hanism at the disposal of the plenum that would facilitate the discharge of
its above stated duty. However, it could equally be argued that uniform and
correct application of laws by Courts in their final judgements is the duty of the
procuracy. It can be argued that the Supreme court's duty, as regards final
judgements of lower courts, is to strengthen socialist legality after its
attention has been drawn by the procurator General or the accused person
in criminal cases and by either of the parts in civil cases, to the existence of
final court judgements that ((contain fundamental errors of laws>. If the hearing
of final judgements by way of cessation is viewed thus ( a view that would
be fully based on the justifiable ground that amendment of judgements would
make sense if, and only if , at least one of the parties is willing to take advan-
tage of such an amendment), it follows that the plenum of the Supreme court
does not have the. duty to review final court judgments by way of cassation
unless, at least, one of the parties to any final judgement, be it by a protest or
a pettition. indicates its interest ina review of such a judgement.

It must, however, be recalled that even as regards the rectification of final
court judgements that o contain fundamental error of law>, all the party that
shows interest in their review can do is to appeal to the sense of socialist lega-
lity of the plenum of the Supreme Court, so as to ensure socialist legality by the
courts in their final judgements. The same holds true, in the case of normal
appeals as well. Thus, the Procurator General may not, as indeed no other party
may do, render decision the way he sees i fit for the realization of socialist lega-
lity and demand its implementation. The plenum of the .Supreme Court is. on the
other hand, legally empowered, like any court, to replace the final judgement
of any court, including the Supreme Court, by its judgemen tan d demand its exe-
cution, It should thus follow that the plenum of the Supreme Court has the power
and duty to quash final court judgements even in criminal cases that. in its view,
(econtain fundamental error of lavw and replace them by its judgements on the
basis of a decision of the president of the Supreme Court for their review
even in cases where the Procurator General objects. The view of the parties,
including that of the Procurator General, as to whether or not a given
final judement (<contains fundamental error of law)a is, except for its usual
Power of persuation, irrelevant as regards the final disposition of the final
judgement under review.

That hearing of final court judgements by way of cassation would, on the
other hand, serve the Supreme Court in tie discharge of its function of ensuring
tho uniform application of laws by lower courts could not be doubted. This
becomes true for the simple reason that this mechanism would , as indeed do
normal appeals, enable it to realisze its above mentioned function- It would thus
be reasonable to expect that the Suprem3 Court in plenum will, irrespective of
the wishes and expectations of the parties to any final judgement, review any
final judgement so as to improve the adminsitration of justice by ensuring the
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uniform application of laws. It would thus be wrong, it seems- reasonable to

state, to view the hearing of final judgements by the plenum of the Supreme

Court by way of cessation as another right of appeal granted -to anyone of the

parties to a final judgement of a court, be it civil or criminal.

It could, however, be persuaively argued that examining the judgements of

lower courts to ensure the a( correct and uniform application of laws)> does not

inevitably entail revision of final judgements as is needed in cases where the

final judgements <( contain fundamental error of law> and at least one of the par-

ties shows interest in their revision by way of cassation, The plenum of the Sup-

reme court can thus issue directives to lower courts on how they should apply

the law so as to ensure its uniform application after examining their final jud-

gements that ( contain fundamental error of law), it can convincingly be ar-

gued, wtihout necessarily rendering its judegement on the case. If. at least ona

of the parties to a final court judgement shows his interst in its review by way

of cessation, the argument would go on, the plenum of the Supreme court would

examine the final judgement by way of cassation.

That the plenum of the Supreme court must examine those final judgements

on which the parties have exhausted their right of appeal as well, so as to

effectively discharge its duty of ensuring uniform application of the law by the

court must, however, be noted. it follows that the plenum of the Supreme court

must, to teach all other divisions of the supreme court and lower courts so that

they may not commit similar a< fundamental error of law in the future, check

their final judgements as well. Should it, however, resort to rendering its jud-

gement on those final judgements of lower courts that ( contain fundamen tal

error of law>; or would it be enough if it were to notify such lower courts on such

errors in its directives?

To answer this, it becomes necessary to raise the question; What rationale,

if any, could there be that must have forced the legislature to impose the duty

of e:.suring strct and uniform application of the contry's laws by all organs of

state, mass organizations, enterprises engaged in production and distribu-

tion of goods and in the rendition of services and by private persons ? To answer

this question, a brief examination of the guiding principle of socialist societies

and societies that follow the socialist path of devlopement becomes necessary.

The guiding principle in such societies is socialism. Their aspiration is to

bring about an accelerated societal development by guiding their development

in accordance with the the tenets of socialism. Thus, societies that have attai-

ned the societal stage of development of socialism guide their developmeant

to attain the communist stage of societal development in a planned manner.

Likewise pre-capitalist societies that opt for the socialist path of development

guide their development programmatically to attain the socialist stage of socie-

tal development, by overpassing other. stages, including capitaism; as the

history of development of the developed countries in Eu ope shows.
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Under the tenets of scientific socialism, societies can attain higher stages
of societal development provided the appropriate guidance is exercised bya
state that is guided in accordance with scientific socialism. Once such a state
comes into existence,: development of the level of consciousness of the
individual members of such a society and its economic development so that
it attains the desired stage of societal develolopment in as short a period as
possible, calis for strict compliance with the rules of conduct of societa
interaction designed in accordance with socialism. In other words, designing
rules of societal interaction that would accelerate the attainment of the
aspried stage of development is indspensable. Such rules of societal
interaction, it seems obvious to state, must be rules of societal interaction
that are adhered to by all the members of such societies, if the development
aspired at is to be realized. That this, in turn, would call for the strict and
uniform application of norms of societal interaction sanctioned by law either
positively or negatively so that socialist legality will be insured seems to
be clear. A mechanism that would ensure the realization of socialist legality
in the administration of justice so that state officials intervene and remedy
the illegality of final court judgements that may not be (a disturbed )) in
bccordance with the legal system of capitalist societies, and societies that forlow
the capitalist path of development, becomes necessary.

That law is considered as one of the instruments of the State for the as-
pired stage of societal development in such societies can be seen from the roie
that law is expected to play in the Soviet Union. This is what is termed as
the heuristic function of law, which is the the educational role that a legal sys-
tem plays by making people learn the norms of societal interactions expected
of them, so that law can contribute its share to the achievement of the stage of
societal development that is aspired for. " If Jaw is to perform such a function,
mechanisms that would, to the extent possibie, ensure its strict and uniform ap-
plication must be devised.

If the functioning of such mechanisms were to be left to private indivi-
duals, they may not, as already noted above, ensure their strict operation so as
to bring about the strict and uniform application of laws. One can, it seems reas-
onable to state as regards this point, draw an analogy on the division of
crimes into complaint crimes and serious rimces. Complaint crimes, it is belived,
affe;ct mainly private interests of individuals who are the victims of such
crimes. This being the case. prosecution and punishment of criminals who
commit such crimes is left up to the discretion of private individuals who are
the victims of such crimes. serious crimes being, on the other hand, conceived
as crimes that affect not only the individuals who are immediate victims of
such crimes but mainly society at large, the prosecution and punishment of such
criminals is usually entrusted to a state organ; the office of the prosecutor
This is for the reason that societies must prevent the commission of crimes
by ensuring law and order which is a sine qua non for positive societal



JOURNAL OF ETHIOPIAN LAW 169

interaction. However, if, despite this attempt, crimes are committed, the
perpetrators of serious crimes must, it is believed, be punsished by society at

least for purposes of deterence. To leave the punishment of the perpetrators to
the discretion of the immediate victims of serious crimes could amount to jeopar-
dizing the overall societal interest of prevention of the commission of such cri-

mes in the future by giving a lesson to would be perpetrators of such crimes in
the future. This becomes true since the immediate victims of such serious crimes
may, for a variety of reasons such as getting the appropriate redress for their
mishap, find it expedient to leave perpetrators of such crimes unpunished.

It can be stated that, once their premise on the prerequisite for societal
development is accepted, socialist societies and societies that follow the socia-
list path of development must, to realize the maximum contribution from their

legal systems for their aspired development, entrust the strict functioning of
mechnanisms such as the hearing of final judgements by way of cassation to the
care of state officials. After all, that their hearing will, to the extent that errors
of law are rectified.by it, contribute to the ensuring of strict and u ifrom app-
licatation of iaws cannot be doubted.

It must, however, be noted that as always happens in reasonings by ana-
logy. the rectifying of a <c fundamental error of l aws> in a final judgement in a
civil case, where the rectification brings about more benefits to one of the pat-

ties, may not be fully realized unless the party so favoured decides to execute
the rectified final judgement. This does not, however, mean that such final jud-

gernents need not be rectified. This is because rectification of (( fundamental

error of law> in final judgements would enhance the discharge of one of the
duties of the plenum of the Supreme Court already cited above; i.ethe

issuance of <( directives to the courts with the view to improving the admin i
stration of justice and ensuring the uniform application of laws) in the discharge
of their judicial duties.

However, the argument that examining the judgements of lower courts
to see if laws are uniformly applted does not necessarily entail revising these
judgements to the extent that they <contain fundamental error of law ). A que-
stio.n as to whether the plenum of the Supreme Court can issue directives to

lower courts instructing them on how they should have applied the law could,

as already noted above, be raised. It thus becomes essential to concede the role

of initiation by at least one of the patries to a final court judgement and a dis-

play of interest that the party requesting for its revision will demand execu-

tion of the revised judgement of the plenum of the Supreme Court, should the

party requesting revision by way of cassation find the revised judgement of

the plenum of the Supreme court more advantageous. The plenum of

the Supreme Court may not demand aything more than this form the party

that requests revisioni of a final judgement of any lower court, including

the Supreme Court. This becomes .. justifiable for the main reason that
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the plenum would, even in the absence of interest shown by a party to any
final court judgement, examine such judgement so as to be able to discharge
une of its duties, already cited, i.e. :

to issue directives to the courts with the view to improving the
adminsitration of justice and ensuring the uniform application of
laws 5

The duty of ensuring uniform application by the courts in the discharge of
their judicial function being that of the Supreme Court, it becomes essential to
raise the question as to what meaning should be attached to one of the powers
and duties of the procuracy, which is:

to follow up the legality of decisions or orders of the courts. '

The following points must be taken into consideration when attempting
to resolve this question. One of these points is, as already noted above, the mec-
hanism made available to the procuracy to ensure correct and uniform appli-
cation of laws. This is to appeal to the sense of duty of higher courts to annul
those judgements, orders and decisions of lower courts that are not rendered
in accordance with the law.Thus, that it is the higher courts, in general, and
the plenum of the Supreme Court, in particular, that ensure the realization of
socialist legality by quashing judgements. orders and decisions of lower courts
that are not rendered in accordance with the law seems to be clear.

The second point that must be kept in mind, as again already noted above,
is that the judicial system in socialist societies and in societies that follow the
socialist path of development is such that it cannot be performed if the plenum
of the Supreme court is (( dormant) that needs to be (( awakened by either of
the parties to a given case so as to examaine such a case to ensure socialist lega-
lity. Enhancement of the role that law is expected to play under socialism de-
mands that the plenum of the Supreme Court discharge its share of duty of
ensuring socialist legality. This demands that the plenum examine judgements
of lower courts, without the need for any complaint from the parties to court
judgements, so as to issue appropriate directives to lower courts.

That the president of the Supreme court will be responsible to bring to the
attention ot the Supreme Court judgements that are not based on the uniform
application of the law to enable the plenum issue appropriate directives is clear.
That this task would include final court judgements as well as equally clear. Com-
pared to the procurator General who will have access to final court
judgements only in criminal cases, the president of the Supreme Court is the
most approppriate official to decide which final court judgements should
be rectified by the plenum of the Supreme Court beca use they (< contain
fundamental error of law.) This becomes true since the discharge of this duty
of his is incidental to the main duty of the plenum of the Supreme Court of
ensuring the uniform application of laws by lower courts.

On the other hand, it must be noted that the procuratorial office is in no
position to be even aware of the existence of decisions and orders made by
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courts in civil cases in the discharge of their judical activities to arrive at a fi-

nal decision that disposes of a case. Moreover, the plenum of the Supreme Court

must, as already noted above, examine all orders and decisios rendered by lower

courts while performing their judical activities so as to ensure uniform applica-

tion of the law by lower courts, including the Supreme Court. It thus seems to

follow that the power and duty of follow - up of the legality of decisions

and orders of lower courts being implicit in the discharge of its duty of issu -

ing o directives to the courts, with the view to improving the adminstra-

tion of justice and ensuring the uniform application of laws)), it should be left to

the Supreme Court. This becomes all the more reasonable when we re-

call that all the procuracy can do is appeal to the sense of legality of other jud-

ges in higher courts.
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